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Clawson  v.  Primrose 15  Am.  Law  Reg.  (N.  S.)  6...  223 

Clement  v.  Kaighn 2  McCart.  47 59 

Cleveland  v.  Boerum 24  N.  Y.  613 '.       6 

Codman  v.  Evans 1  Allen  447 176 

n  ^-  T  ^T-^i      IT?  -1         r  j  12C.E.  Gr.  110,  113 134 

Coe  V.  IS.  J.  Midland  Railway  Co j  ^  g^^^   jq-         '  jgg 

Colgate's  Ex'rs  v.  Colgate 8  C.  E.  Gr.  372 408,  409 

Colman's  Case 3  Curt.  118.... 252 

Colombian  Gov't  V.  Rothschild 1  Sim.  94 380 

Com.  V.  Mass.  Mut.  Fire  Ins.  Co 112  Mass.  116,  119  Mass.  45..    22 

Commonwealth  v.  Temple 14  Gray  74 531 

Com'rs  of  Sewers  v.  Gellatly L.  R.  (6  Ch.  Div.)  610,  615 ...  759 

Com'rs  of  Sewers  v.  Glasse L.  R.  (7  Ch.  App.)  456 759 

Conover  v.  Wardell 5C.  E.  Gr.271,7  C.  E.Gr.497.  608 

Cook  V.  Johnston 1  Beas.  51 704 

Cook  V.  Tullis 18  Wall.  341 6 

Coppery.  Wells Sax.  10 524 

Corlies  v.  Howland 11  C.  E.  Gr.  311  772,780 

Corporation  of  Hythe  v.  East L.  R.  (1  Eq.)  620 524 

Corwine  v.  Corwine 9  C.  E.  Gr.  579 425,  428 

Coutts  v.  Acworth L.  R.  (8  Eq.  Cas.)  558 602 

Coventry  V.  Coventry 1  Keen  758 38,  39 

Cox  V.  Marlatt 7  Vr.  389 94 

Craig  V.  Smith 8  Vr.  549 351 

Crane  v.  Brigham 2  Stock.  29 190 

Cravtford  v.  Trotter 4  Madd.  192 235,  237 
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Crockett  v.  Crockett 2  Phil.  553 237 

Croton  Turnpike  Co.  v.  Ryder 1  Johns.  Ch.  611 531 

Crowell  V.  Hospital  of  St.  Barnabas...  12  C.  E.  Gr.  650 298 

Curtis  V.  Smallridge 2  Freem.  K.  B.  175 328 

Cutbush  V.  Cutbush 1  Beav.  185 579 

D. 

D'Aguilar  v.  D'Aguilar 3  Eng.  Ec.  329 227 

Dade  v.  Irwin 2  How.  389 556 

Danbury  v.  Robinson 1  McCart.  213,  219 231,  384 

Daniels  V.  Davison 16  Ves.  254 415 

Darwin  v.  Upton 2  Saund.  175 222 

Davies  v.  Cram 4  Sandf.  355 450 

Davis  V.  Dean 11  C.  E.  Gr.  436 766,  779 

Davis  V.  Headley 7  C.  E.  Gr.  115 588 

Davis  V.  Maynard 9  Mass.  242 207 

Davis  V.  Mayor  &c.  of  New  York 14  N.  Y.  506,  516 529 

Dayton  v.  Melick ^. 12  C.  E.  Gr.  362 458 

Dayton  v.  Moore 3  Stew.  543 395 

Deering  v.  Earl  of  Winchelsea 1  Lead.  Cas.  in  Eq.  175 300 

Demarest  v.  Terhune 3  C.  E.  Gr.  532 58 

Dempsey  v.  Bush 18  Ohio  St.  37 300 

Den  v.  De  Hart 1  Hal.  450 702 

Den  v.  Geiger 4  Hal.  236 551 

Den  V.  Lippincott 1  Hal.  473 703 

Den  V.  Morris  Canal  Co 4  Zab.  587 722,  725,  726 

Den  V.  McMurtrie 3  Gr.  276 404 

Dennett  v.  Dennett 44  N.  H.  535 552 

Dent  V.  Dent. 4  Sw.  &  Tr.  105 227 

Desplaces  v.  Goris 1  Edw.  Ch.  350 457 

Devaynes  v.  Robinson 3  Jur.  (N.S.)707,24  Beav.  86.  575 

Dewees  v.  Manhattan  Ins.  Co 6  Vr.  366 586 

Dewey  v.  Ruggles 10  C.  E.  Gr.  35 426 

Dewitt  V.  Van  Sickle 2  Stew.  212 231 

Dewitte  v.  Dewitte 11  Sim.  40 237 

Diament  v.  Lore 2  Vr.  220 393 

Dilly  V.  Doig 2  Ves.  486 758 

Dixon  V.  Ely 4  Edw.  Ch.  557 216 

Doddv.  Lydall 1  Hare  337 556 

Dodge  V.  Woolsey 18  How.  331 723 

Doev.  Manifold 1  M.  &  S.  294,  296 252 

Dougall  V.  Wilson 2  Saund.  175 222 

Doughaday  V.  Crowell 3  Stock.  201 580 

Doughty  V.  Doughty 1  Stew.  581 588 

Doughty  V.  Somerville  R.  R.  Co 2  Zab.  495,  1  Zab.  442 83,  492 

Douglass  V.  Cline 12  Bush  608 132 
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Downie's  Will 43  Wis.  66 252 

Drew  V.  Harman 5  Pi-ice  319 178 

Dudley  V.  Dixon 1  McCart.  252 772,  780 

Duncan  v.  Lyon 3  Johns.  Ch.  351 558 

Duncan  v.  Trustees  of  Chesapeake 

&  Ohio  K.  E.  Co 9  Am.  Railw.  Rep.  386 132 

Dungan  ads.  Miller 8  Vr.  182 214 

Dunham  V.  Dey 13  Johns.  40 207 

Durant  v.  Durant 3  Eng.  Ec.  323 227 

Dusenbury  V.  Newark IOC.  E.  Gr.  295 474 

Dyer  v.  Clark 5  Mete.  (Mass.)  562 625 

B. 

Eagle  Ins.  Co.  v.  Pell 2  Edw.  Ch.  634 207 

Earlv.  Halsey 1  McCart.  332 664 

Edgewood  R.  R.  Co.'s  Appeal 79  Pa.  St.  257 494 

Eldred  v.  Eldred , 7  Eng.  Ec.  144 227 

Eldridge  v.  Hill 2  Johns.  Ch.  281 754 

Emery  V.  Pickering 13  Sim.  583 457 

Englebert  v.  Blanjot 2  Whart.  240 622 

English  V.  English 12  C.  E.  Gr.  71,  579 545 

Errickson  v.  Fields... 3  Stew.  634 248 

Eyre  v.  Burmeister 10  H.  of  L.  Gas.  96 435 

Eyster  V.  Gaff. , 1  Otto  521 6,7 

F. 

Fassett  v.  Smith 23  N.  Y.  252 78 

Fellows  V.  Fellows 4  Cow.  682 757 

Feme,  ex  parte 5  Ves,  450 204 

Ferry  v.  Laible 12  C.  E.  Gr.  146 575 

Firmstone  v.  De  Camp 2  C.  E.  Gr.  309 289 

Fish  V.  Waterproof  Paper  Co 2  Stew.  16 190 

Flanagan  v.  Westcott 3  Stock.  264 207 

Floyd  V.  Jayne 6  Johns.  Ch.  481 329 

Force  v.  Dutcher..... 3  C.  E.  Gr.  401 3 

Fosdick  V.  Scholl... 8  Cent.  L.  J.  298 130,  131 

French  v.  French 11  Sim.  257 237 

Frewin  v.  Lewis 4  Myl.  &  Cr.  249 268 

Q. 

Galveston  R.  R.  v.  Cowdrey... 11  Wall.  459,  482 117,  133 

Gardner  v.  Schooley , 10  C.  E.  Gr.  150 658 

Gardner  v.  State 1  Zab.  557 589 

Garland,  ex  parte 10  Ves.  120 579 

Garnsey  v.  Mundy 9  C.  E.  Gr.  243 602 

B 
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Garretson  v.  Brown 2  Dutch.  438 621 

Garwood  v.  Eldiidge 1  Gr.  Ch.  145 433 

Gausen  v.  Tomlinson 8  C.  E.  Gr.  406 230 

Gibbs  V.  Hooper 2  Myl.  &  K.  353 438 

Gilman  v.  Brown 1  Mason  191,  221 766,  780 

Giesy  v.  C.  W.  &  Z.  R.  Co 4  Ohio  St.  308 489,  499 

Glover  v.  Powell 2  Stock.  211 726 

Gordon  v.Pym 3  Hare  223 556 

Graham  V.  Graham 10  Ired.  219 252 

Graham  V.Londonderry 3  Atk.  393 102 

Graves  v.  Amoskeag  Co 44  N.  H.  462 176 

Green  v.  Green 3  Stew.  452 795 

Green  v.  M.  &  E.  K.  R.  Co 1  Beas.  165 434 

Green  V.  Richards 8  C.  E.  Gr.  32 606 

Green  V.  Robert's  Ex'rs 47  Barb.  521 659 

Greenwood  v.  Wakeford 1  Beav.  576 38,  39 

Gregory  v.  Thomas 20  Wend.  17 207 

GriflBth  v.  Vanheythuysan 15  Jur.  421 606 

Groves  V.  Groves 3  You.  &  Jer.  163 169,  603 

Guild  v.  Guild 15  Pick.  129.... 659 

H. 

Uaggerty  v.  Lanterman 3  Stew.  37 426 

Haldenby  V.  SpoflForth 1  Beav.  391 574 

Hale  V.  Lawrence 2  Zab.  72 590 

Hale  v.Sweet 40  N.  Y.  97 126 

Hall  V.  Pidcock 6  C.  E.  Gr.  311 580 

Hall  V.  Stothard 2  Chit,  267 551 

Halsted  V.  Meeker 3  C.  E.  Gr.  136 786,  795 

Hargrave  v.  Conroy 4  C.  E.  Gr.  281 341 

Harris  V.Cook 1  Stew.  345 433,  539 

Haston  v.  Castner 2  Stew.  536 779 

Havens  v.  Bliss 11  C.  E.  Gr.  363 415 

Haverstick  v.  Sipe 33  Pa.  St.  371 220 

Hawes  v.  Leader Cro.  Jac.  270 620 

Hays  V,  Doane 2  Stock.  84,  96 191 

Hegan  v.  Eighth  Ave.  R.  R.  Co 15  N.  Y.  380 532 

Hennion's  Ex'r  v.  Jacobus 12  C.  E.  Gr.  28 429,  786,  795 

Herbert  v.  Scofield 1  Stock.  492 780 

Hewett  V.  Kuhl 10  C.  E.  Gr.  24 556 

Hilatt  V,  Morris 10  Ohio  St.  530 220 

Hill  V.  Beebe 13  N.  Y.  564 207 

Hilles  V.  Parrish 1  McCart.  380 116,  117 

Hinchman  v.  Paterson  Horse  R.  Co..  2  C.  E.  Gr.  75,  80 532 

Hindmarsh  v.  Carlton 8  H.  of  L.  Cas.  160 252 

Hoagland  V.  Schenck 1  Harr.  370 428,  429 
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Hoagland  v.  Township  of  Delaware...  2  C.  E.  Gr.  106,  115,  116 462 

Hoffmire  v.  Hoffmire 3  Edw.  Ch.  174,  7  Paige  60....  227 

Hogencamp  v.  Ackerman..; 2  Stock.  267 457,  458 

Holbrook  V.  Receivers  of  Am.  Ins.  Co.  6  Paige  223 559 

Holcombe  v.  Holcombe 2  Stock.  285 228 

Holcombe  v.  Holcombe 2  Stew.  597 209 

Holmes  V.  Jersey  City 1  Beas.  310 269 

Homes  V.  Eichards 2  Call  441 176 

Hopper  V.  Malleson's  Ex'rs 1  C.  E.  Gr.  382 509 

Hosmer  V.  Savings  Bank 7  Conn.  478 300,  301 

Houghton  V.  Houghton 15  Beav.  278 602 

Houlditch  V.  Marquis  of  Donegal 1  Sim.  &  Stu.  491  178 

Howard  v.  Francis 3  Stew.  444 429,  795 

Howell  V.  Green 2  Vr.  570 786 

Howell  V.  Western  R.  R 4  Otto  463 118 

Howland  v.  Strickland Cowp.  56 558 

Hoy  V.  Bramhall 4  C.  E.  Gr.  563,  572 233,  299 

Hudson  V.  Trenton  Loco.  SccCo 1  C.  E.  Gr.  475 40,  453 

I. 

Ingraham  v.  Hutchinson 2  Conn.  584 220 

Iron  R.  R.  Co.  v.  City  of  Ironton 19  Ohio  St.  221 488 

Irwin  V.  King 3  Whart.  347 622 

J. 

Jackson  v.  Jackson 5  Cow.  173 551 

Jacobs  V.  Lucas 1  Beav.  436 606 

Jamaica  Pond  Aq.  Corp.  v.  Chandler..  9  Allen  159,  164 176 

James  V.  Burnet Spen.  635,  639 125 

Jeffrey  V.  Honywood 4  Madd.  398 237 

Jenkins  v.  Eldredge 3  Story  316 552 

Jennings  v,  Jennings 2  Beas.  38 199 

Jersey  City  v.  Lembeck 4  Stew.  255,  270 471,  474 

Jersey  City  &,  Bergen  R.  Co.  v.  Jersey 

City  &  Hoboken  Horse  R.  Co 5  C.  E.  Gr.  61 529,  531 

John  and  Cherry  Streets  Case 19  Wend.  659 86 

Johnson  v.  Helmstaedter 3  Stew.  124 459 

f4  Paige  460 ] 

Johnson  v.  Johnson <  14  Wend.  643 >    227 

(l  Edw.  Ch.439 ] 

Jolly  V.  Carter 2  Edw.  Ch.  209 459 

Jones's  Case 4  Sandf.  Ch.  614 38 

Jones  V.  Jones 3  C.  E.  Gr.  34 225 

Jones  V.  Quinnipiac  Bank 29  Conn.  25 300,  301 

Jones  V.  St.  John 4  Sandf.  Ch.  208 116 

Jones  V.  Tuck 3  Jones  (N.  C.)  202 252 
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Kemp  V.  Bquier 1  Ves.  205 314 

Kevev.  Paxton 11  C.  E.  Gr.  107 190 

King  V.  Miller 4  Hal.  Ch.  559 220,  221 

King  V.  Ruckman 7  C.  E.  Gr.  551 591 

Kirby  v.  Taylor 6  Johns.  Ch.  242 378 

Kirkpatrick  V.  Peshine 9  C.  E.  Gr.  206 388 

Klapworth  v.  Dressier 2  Beas.  62 299 

Kline  v.  McGuckin 9  0.  E.  Gr.  411 457 

Kough  V.  Darcey 6  Hal.  237 725,  726 

Kuhl  V.  Jersey  City 8  C.  E.  Gr.  84 585 

L. 

Lambert  V.  Hutchinson 1  Bpav.  286 606 

Lancefield  v.  Iggulden L.  R.  (17  Eq.)  560 565 

Langmead's  Trusts 7  DeG.  M.  &  G.  353 421 

Larabriev.  Brown 1  DeG.  &  J.  204 329 

Lathrop  V.  Smalley's  Ex'rs 8  C.  E.  Gr.  192 210 

Leavittv.  Towle 8  N.  H.  97 176 

Leazure  V.  Hillegas 7  Serg.  &  R.  313 691 

Lee  V.  Kirkpatrick 1  McCart.  264 231 

Leev.  Stiger 3  Stew.  611 618 

Lehigh  Valley  R.  R.  v.  McFarlan 4  Stew.  707 760 

LeNevev.  LeNeve Amb.  436 779 

Lewis's  Adm'r  v.  Reichy 12  C.  E.  Gr.240 415 

Lewis  V.  City  of  Elizabeth 10  C.  E.  Gr.  298 474 

Lewis  V.  DeForest 20  Conn.  440 301 

Lewis  V.  Hawkins 23  Wall.  119 781 

Lewis  V.  Price 2  Saund.  175 222 

Lewis  V.  Smith 9  N.  Y.  502,514 116 

Lindsay  V.  Jackson 2  Paige  581. 559 

Lingan  v.  Henderson 1  Bland  272 773,  781 

Linn  v.  Wheeler 6  C.  E.  Gr.  231 8 

Lister  V.  Hodgson L.  R.  (4  Eq.  Cas.)  30 602 

Long's  Adm'r  v.  Long 1  C.  E.  Gr.  59 208 

Loomis  V.  Titft 16  Barb.  541 698 

Lord  Cawdor  v.  Lewis 1  Y.  &  C.  427 558 

Losey  v.  Simpson 3  Stock.  246,  254 231,  384 

Louisville  &  Portland  R.  Co.  v.  Louis- 
ville City  R.  Co 2  Duv.  175 532 

Lounsbery  V.  Locander 10  C.  E.  Gr.  554,  559 524 

Luckraft  v.  Pridham L.  R.  (6  Ch.  Div.)  205 692 

Luttrell's  Case 4  Coke  86 516 

Lyman  V.  Place 11  C.  E.  Gr.  31 606 
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M. 

McCall  V.  Graham 1  Hen.  &  M.  13 592 

McComb's  Case 4  Bradf.  151 211 

McConnell  V.  Blood 123  Mass.  47 193 

Mclntyre  v.  Easton  &  Amboy  R.  R...  11  C.  E.  Gr.  425 85 

McGee  v.  Smith 1  C.  E.  Gr.  462 289 

Macknet  v.  Macknet 2  Stew.  52 434 

McKnight's  Ex'rs  v.  Walsh 8  C.  E.  Gr.  149 210 

McMillan  v.  Fish 2  Stew.  610 190 

McNeilie  v.  Acton 4  DeG.  M.  &  G.  744 579 

Mackreth  v.  Symmons {  J^J^;  ^jit-iq-.-sse.::  }    "80 

Marcy's  Account,  Matter  of. 9  C.  E.  Gr.  451 94 

Mason  v.  Robinson 2  Sim.  &  Stu.  295 405 

Mason's   Ex'rs   v.   M.  E.  Church  at 

Tuckerton 12  C.  E.  Gr.  47 235 

Matlack  v.  James ^ 2  Beas.  126. 625 

Mayor  of  York  v.  Pilkington.*. 1  Atk.  282^ 759 

Meech  v.  Patchin 14  N.  Y.  71 189 

Memphis  Freight  Co.  v.  Memphis 4  Cold.  419 488 

Metropolitan  R.  Co.  V.  Quincy  R.  Co..  12  Allen  262 531 

Meyers  V.  Gemmel 10  Barb.  537 220 

Middlesex  R.  R.  Co.  v.  Wakefield 103  Mass.  261 532 

Miller  v.  Lerch  1  Wall.  Jr.  210 691 

Miller  V.Mackenzie 2  Stew.  291 620 

Miller  V.  Wack.... Sax.  204 433 

Mills  V.  Banks 3  P.  Wms.  9 574 

Millspaugh  v.  McBride 7  Paige  509 315 

Mitchell  V.  Mitchell 5  C.  E.  Gr.  234 289 

Mooers  v.  Smedley 6  Johns.  Ch.  28,  31 403 

Moores  V.  Moores 1  C.  E.  Gr.  275 199 

Moreton  v.  Harrison 1  Bland  501 773,  781 

Morris  Canal  Co.  v.  Jersey  City 1  Beas.  256 268 

Morris  &  Essex  R.  R.  Co.  v.  Blair 1  Stock.  635 146,  147 

Morrison  v.  Marquardt 24  Iowa  35 i 220 

Morrow  V.  Dows 1  Stew.  459 509 

Morse  V.  Morse  ...  2  Sim.  485 237 

Mottv.  Shreve IOC.  E.  Gr.  438 104 

Muir  V.  Newark  Savings  Institution..  1  C.  E.  Gr.  537 100 

Mullen  V.  Stricher 19  Ohio  St.  135 220 

Muller  V.  Dows 4  Otto  444. 123 

Mulock  V.  Mulock 1  Stew.  15 551,  588 

Mundyv.  Mundy 2  McCart.  290 248 

Murdock  v.  GifFord 18  N.  Y.  28 192,  193 
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Murray  V.  Toland 3  Johns.  Ch.  569 556 

Mutual  Benefit  Life  Ins.  Co.  v.  Hill- 
yard 8Vr.  444 20 

N. 

Napier  v.  Bulwinkle 5  Rich.  311 220 

Neil  V.  Neil 1  Leigh  6 252 

Newman  v.  Nightingale 1  Cox  341 237 

N.  Y.  Chem.  Mfg.  Co.  v.  Peck 2  Hal.  Ch.  37 232 

N.  Y.  &  N.  H.  K.  R.  Co.  v.  Schuyler.  17  N.  Y.  592 756,  759 

Noble  Street  Case 1  Ashm.  276 86 

Norris  V.  Beach 2  Johns.  Ch.  294 216 

Norris  V.  Thomson's  Ex'rs 5  C.  E.  Gr.  489 694,  695 

N.  Hudson  Co.  R.  R.  Co.  v.  Booraem..  1  Stew.  450 34,  85 

Norton  v.  Bazett Dea.  &  Sw.  259 252 

Nutting  V.  Colt 3  Hal.  Ch.  539..  341 

O. 

Oakley  V.  Pound 1  McCart.  178 698 

Obertv.Obert 1  Hal.  Ch.  397 580 

O'Brien  v.  Hulfish 7  C.  E.  Gr.  471,  477 458 

Ocean  Bank  v.  Olcott 46  N.  Y.  12 772 

O'Connor  v.  Spaight 1  Sch.  &  Lef.  305 558 

Odom  V.  Odom 36  Ga.  286 227 

OAorne  v.  Moss \l  ^^"1^: ^^ir/:.  }    ^^^ 

Owen  V.  Delamere L.  R.  (15  Eq.  Cas.)  139 579 

Owen  V.  Thomas 3  Myl.  &  K.  353 415 


Paine  V.  Hathway 3  Vt.  212 135 

Palmer  v.  Fletcher 1  Lev.  122 218 

Palmer  v.  Palmer 2  Sw.  <fe  Tr.  62 227 

Parker  V.  Child 10  C.  E.  Gr.  41 207 

Parker  V.  Foote 19  Wend.  309 220 

Parker  V.  Hotchkiss 1  Wall.  Jr.  269 216 

Parret  v.  Van  Winkle 6  Hal.  9 700 

Passaic  Case 8  Vr.  538 257,  470,  473 

Penna.  R.  R.  Co.  v.  National  R.  Co...  8  C.  E.  Gr.  441 493 

People,  ex  rel.  Hettield  v.  Trustees 

of  Fort  Edward 10  N.  Y.  28 449 

People  V.  Smith 21  N.  Y.  595,  598 490 

Pepper  v.  Henzell 11  Jur.  (N.  S.)  840 6 

Perdue's  Case 2  N.  B.  R.  67 781 

Phelps  V.  Curts 80  111.  109 781 
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Phelps  V.  Piatt 50  Barb.  430 699 

Philbrick  v.  Ewing 97  Mass.  133 191 

Phillipsburg  Bank  v.  Fulmer 2  Vr.  55 585 

Phillipson  v.  Kerry 32  Beav.  628 602,  603 

Pierce  v.  George 108  Mass.  78 189 

Piggott  V.  Williams 6  Madd.  95 558 

Piatt  V.  Bright 2  Stew.  128 82 

Popkin  V.  Popkin 3  Eng.  Ec.  325 227 

^o^'  -  H-bert {  ]l  g;  |g-  278............  |    ,gg 

Post  V.  Stiger 2  Stew.  554,  556 667 

Poulson  V.  Johnson 2  Stew.  529 428 

Powell  V.  Earl  of  Powis 1  You.  &  Jer.  159  759 

President,  Managers  &c.  v.  Trenton 

City  Bridge 2  Beas.  46 701 

Price  V.  Fugua 4  Munf.  68 551 

Prudden  v.  Lindsley 1  Stew.  378,  2  Stew.  615..436,  437 

Putnam  v.  Clark 2  Stew.  412,  415 78,  231 

Q. 

Queen  V.  Helston 10  Mod.  203 551 

Queensbury  v.  Culver 19  Wall.  83 449 

Quinby  v.  Manhattan  Cloth  Co 9  C.  E.  Gr.  260 190,  191 

R. 

Railroad  Co.  V.  McClure 10  Wall.  511 722 

Randolph  V.N.  J.  West  Line  R.R.  Co.  1  Stew.  49 122,  144 

Rar.  &  Del.  Bay  R.  R.  Co.  v.  Del.  & 

Rar.  Canal  Co 3  C.  E.  Gr.  546 493,  531 

Rawson  v.  Samuel 1  Cr.  &  Ph.  161 556 
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ADJUDGED   IN 


THE  COURT  OF  CHANCERY 

OF 

THE  STATE  OF  NEW  JERSEY, 

MAY  TERM,  1879. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-chancellor. 


Catharine  E.  Montgomery  and  others 
William  8.  Simpson  and  others. 

In  a  suit  against  devisees  and  executors  to  set  aside  a  deed  to  the 
testatrix,  alleged  to  have  been  obtained  by  her  by  fraud,  the  complain- 
ants are  not  competent  witnesses. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  S.  F.  BigeloWj  for  complainants. 
Mr.  J.  F.  HagemaUy  for  defendants. 

The  Chancellor. 

This  suit  is  brought  by  Catharine  E.  Montgomery  and 
her  brother,  William  J.  Montgomery,  to  set  aside  a  deed 
Vol.  IV.— 1 
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for  a  house  and  lot  in  Princeton,  made  by  them  and  others, 
as  the  nephew  and  nieces  of  Anthony  Simmons,  deceased, 
late  of  that  place,  to  Susan  Simmons,  his  widow.  The  deed 
was  made  March  24th,  1868,  and  purports  to  have  been 
made  for  the  consideration  of  five  dollars  and  natural  love 
and  affection  towards  the  grantee.  Anthony  Simmons  died 
about  the  1st  of  March,  1868.  By  his  will,  dated  the  4th 
of  February,  1854,  he  gave  the  use  of  the  house  and  lot  in 
question  to  his  wife,  for  life,  and  directed  that  at  her  death 
the  property  should  be  sold,  and  the  proceeds  divided 
between  all  his  nephews  and  nieces.  He  then,  after  devis- 
ing the  half  of  another  house  and  lot  in  Princeton,  directed 
the  payment  of  certain  pecuniary  legacies  out  of  the  residue 
of  his  estate,  and  directed  that  the  rest  of  the  residue  be 
invested,  and  that  out  of  the  interest  certain  payments 
(including  a  life  annuity)  be  made,  and  that  the  principal  go 
to  his  nieces,  Mary  Snediker,  Anna  Maria  Montgomery, 
Catharine  E.  Montgomery,  and  his  nephew  William  Mont- 
gomery— the  last  two  the  complainants.  Anna  Maria 
Montgomery  died,  without  issue,  after  the  testator's  death. 
The  bill  states  that,  very  soon  after  the  death  of  the  tes- 
tator, his  widow  induced  the  complainants,  by  means  of  the 
representation  that  they  were  not  the  legitimate  grand- 
nephew  and  grand-niece  of  the  testator,  because,  as  she 
alleged,  their  father,  though  the  son  of  the  sister  of  the 
testator,  was  not  her  legitimate  child,  and  also  by  the 
promise  that  she  would  devise  the  property  to  them, 
induced  the  complainants  to  sign  the  deed.  It  further 
Htates  that  she  did  not  regard  her  promise,  but  devised  the 
property  to  two  of  the  defendants,  and  that  the  representa- 
tion as  to  their  illegitimacy  was  false.  The  bill  asks  an 
answer  without  oath.     All  the  defendants  have  answered. 

The  alleged  representation  and  promise  were,  as  the  com- 
plainants say,  made  to  them,  and  them  alone.  They  adduce 
no  corroboration,  and  they  say  that  there  was  never  any 
witness  except  themselves  and  the  grantee,  and  she  is  dead. 
While  they  insist  that  their  claim  is,  in  fact,  against  the 
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■devisees,  and  not  the  executors  of  the  grantees,  the  latter 
are  parties  to  the  suit. 

The  will  of  the  grantee  gives  certain  pecuniary  and  spe- 
cific legacies,  and  then  gives  the  residuum  of  the  estate, 
both  real  and  personal,  to  the  two  defendants,  "William  S. 
Simpson  and  Mary  E.  Hackett,  and  gives  the  executors 
power  to  sell  the  real  estate  to  pay  the  debts  and  legacies. 
The  complainants  are  not  competent  witnesses.  Force  v. 
Dutcher,  S  C.  E.  Gr.  4,01;  Sweet  v.  Parker,  7  C.  K  Gr.  4S3. 

It  will  not  be  out  of  place  to  remark  that  the  evidence  in 
the  case  shows  that  the  deed  in  question  was  the  result  of 
an  arrangement  by  which,  as  an  act  of  justice  to  the  widow, 
who  was  dissatisfied  with  the  will,  and  threatened  litigation, 
and  with  a  view  to  a  spee5y  settlement  of  the  estate, 
whereby  they  would  be  enabled  to  obtain,  without  delay, 
the  benefit  of  the  gifts  to  them,  the  complainants  joined  in 
the  deed. 

The  proof  that  the  complainant  Catharine  was  a  minor,  is 
not  satisfactory.  She  herself,  when  first  sworn,  stated  that 
-she  was  born  in  1846.  The  deed  was  signed  in  1868.  After 
two  other  persons  had  sworn  that  she  was  born  in  1848,  she 
was  recalled,  and  swore  that  she  was  born  in  that  year.  It 
is  enough  to  say  that  the  bill  does  not  allege  that  she  was  a 
minor  when  the  deed  was  signed.  The  proof  on  this  point, 
therefore,  is  immaterial. 

The  bill  will  be  dismissed,  with  costs. 


The  Esterbrook  Steel  Pen  Manufacturing  Company 

V. 

Simeon  J.  Ahern. 

1.  After  a  final  decree  on  a  default,  and  an  order  to  account  had 
been  entered  on  a  bill  to  redeem  certain  securities,  the  defendant  was 
adjudged  a  bankrupt,  and  an  assignee  appointed. — Held,  that  the  suit 
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was  not  thereby  abated ;  that  it  was  not  the  duty  of  the  complainants- 
to  make  such  assignee  a  party,  but  that,  if  the  assignee  desired  to  appear 
in  the  suit,  it  was  his  duty  to  apply  for  leave  to  be  substituted  for  the 
defendant. — Held,  also,  accordingly,  that  he  was  bound  by  the  pro- 
ceedings. 

2.  A  petition,  filed  by  a  stranger  to  the  suit,  claiming  the  payment 
of  moneys  paid  into  court  in  the  cause,  to  satisfy  a  judgment  recovered 
by  him  against  the  defendant  in  a  foreign  state,  dismissed  on  the 
ground  that  the  petitioner,  not  being  a  party  to  the  suit,  had  no  stand- 
ing and  could  have  no  relief  therein,  and  that  the  proceedings  for  the 
purpose  should  be  by  bill. 

Bill  for  account,  &c.  On  petition  of  James  J.  Gerber^ 
assignee  in  bankruptcy  of  the  defendant,  to  be  admitted  a& 
a  defendant,  and  that  the  cause  may  be  reheard ;  and  on 
petition  of  the  Elizabethtown  Savings  Institution,  that  the 
amount  decreed  to  be  due  to  the  defendant  from  the  com- 
plainants, and  by  them  paid  into  this  court,  be  paid  over  to 
the  petitioner,  on  account  of  a  judgment  recovered  by  them 
against  the  defendant,  Simeon  J.  Ahern,  in  the  state  of 
New  York,  in  supplemental  proceedings  wherein  it  wa& 
ordered  by  a  judge  of  the  supreme  court  of  that  state,  on 
the  2d  of  March,  1878,  that  the  amount  due  from  the  com- 
plainant to  the  defendant,  in  the  accounting  in  this  suit,  be 
paid  to  the  petitioners  in  part  payment  of  the  amount  due 
them  on  that  judgment. 

Mr.  H.  Wallis,  for  the  complainants  and  for  the  Eliza- 
bethtown Savings  Institution. 

Mr.  W.  P.  WilsoTiy  for  the  assignee. 

Thb  Chancellor. 

This  matter  comes  before  me  on  a  rehearing  of  the  peti- 
tions.   The  suit  was  brought  to  recover  certain  securities 

Note. — In  this  case  there  were  two  opinions  filed  by  the  chancellor, 
and,  through  an  inexcusable  blunder  of  the  reporter,  the  one  first  writ- 
ten was  printed  in  S  Stew.  SJ^l,  as  the  opinion  of  the  court.  To  rectify 
that  mistake  as  far  as  possible,  the  later  one  is  here  inserted. — Rep. 
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belonging  to  the  complainants,  upon  which  the  defendant 
had  a  claim  for  money  due  him  from  them.  The  bill  prayed 
an  account  from  him,  and  that,  on  the  payment  to  him,  by 
them,  of  the  amount  due,  he  should  be  required  to  deliver 
up  the  securities.  He  did  not  appear  to  the  suit,  although 
duly  served  with  process.  The  bill  was  duly  taken  as  con- 
fessed, and,  on  the  9th  of  January,  1877,  a  final  decree  for 
^.ccount  and  discovery  was  made  against  him  on  proofs 
taken  ex  parte.  By  that  decree  it  was  referred  to  a  master 
to  take  the  account.  The  master's  report  of  the  account  is 
•dated  May  28th,  1878,  and,  on  the  25th  of  June  following,  a 
•decree  was  made  that  the  complainants  pay  into  court  the 
amount  found  to  be  due  from  them  to  the  defendant,  on  the 
-accounting,  less  the  amount  of  their  taxable  costs  of  this 
fiuit;  and  that,  on  the  production  of  the  clerk's  receipt 
therefor,  they  were  entitled  to  have  and  receive  from  the 
defendant  all  notes,  checks,  drafts  and  other  evidences  of 
debt  received  from  them  by  him,  as  stated  in  the  bill  of 
complaint,  and  that  he  forthwith  deliver  them  up  accord- 
ingly. The  defendant  was  adjudicated  a  bankrupt  on  the 
16th  of  April,  1878,  and  the  petitioner,  James  J.  Gerber,  was 
Appointed  his  assignee,  and  accepted  the  appointment  on 
the  20th  of  May  following,  so  that  the  adjudication  of  bank- 
ruptcy and  the  assignment  were  made  after  the  final  decree 
and  during  the  accounting.  The  assignee  insists  that  the 
order  made  on  the  accounting  is  void,  on  the  ground  that, 
at  the  time  it  was  made,  all  the  right  of  the  defendant 
in  the  subject  of  the  controversy  had  devolved  on  him  as  his 
assignee  in  bankruptcy,  and  that,  upon  the  making  of  the 
assignment,  it  was  the  duty  of  the  complainants  to  make 
him  a  party  to  the  suit  and  to  stay  the  action  until  that  had 
been  done. 

It  is  true  that  it  is  laid  down,  that  where  a  party,  who  is 
a  defendant  to  a  suit  in  equity,  becomes  bankrupt,  it  will  be 
necessary  for  the  complainant,  if  he  proceeds  with  the  suit, 
to  bring  the  assignee  before  the  court  {Stori/'s  Eq.  PL 
%   S29 ;  Sedgwick  v.   Cleveland^   7  Paige   290;  Williams   v. 
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Winam,  5  a  E.  Gr.  392;  1  DanielVs  Ch.  P)\  159);  but  the 
bankruptcy  of  the  defendant  after  the  commencement  of 
the  suit,  while  it  renders  the  suit  defective,  does  not  cause 
an  abatement.  Story's  Eq.  PL  ;  DanielVs  Ch.  Pr.,  ubi  supra. 
There  are  cases  even  in  the  English  practice  where  it  has 
been  held  that  the  bankruptcy  of  the  defendant  will  not 
render  the  suit  defective ;  as  in  Pepper  v.  Henzell,  11  Jur. 
{N.  S.)  840,  where  a  discovery  was  sought. 

In  the  case  before  me,  there  was  no  appearance  by  the 
defendant,  and  there  was  a  final  decree  before  the  adjudica- 
tion in  bankruptcy.  Nothing  remained  thereafter  but  to 
ascertain  what  amount  of  money  was  due  to  the  defendant 
from  the  complainants,  and  that  proceeding,  there  being  no 
appearance  of  the  defendant,  was  ex  parte.  There  is  no- 
reason  for  holding  that  the  proceedings  subsequent  to  the 
assignment  are  void  or  even  irregular.  It  was  incumbent 
on  the  assignee  to  apply,  if  he  desired  to  intervene  in  the 
suit.  He  did  not  do  so,  however.  He  waited  until  after 
the  account  had  been  taken  and  the  order  made  thereon,, 
until  the  case  had  been  completely  closed,  before  he  sought 
to  intervene.  There  is  no  ground  for  admitting  him.  He- 
is  bound  by  all  the  equities  in  regard  to  the  securities  by 
which  the  defendant  was  bound.  Cook  v.  Tullis,  18  Wall, 
34I'  When  the  adjudication  in  bankruptcy  was  made,  the 
complainants  had  been  decreed  to  be,  and  they  then  were,, 
entitled  to  the  securities  on  paying  the  amount  due  from 
them  to  the  defendant,  and  nothing  remained  but  to  estab- 
lish the  amount.  In  Cleveland  v.  JBoerum,  £4-  ^«  Y.  613^  it 
was  held  that  an  assignee  in  bankruptcy,  under  the  act  of 
1841,  who  had  notice  of  a  suit  for  the  foreclosure  of  a  mort- 
gage pending  against  the  bankrupt,  which  he  could  defend 
in  the  name  of  the  bankrupt,  was  bound  by  the  decree, 
though  he  was  not  made  a  party  and  did  not  intervene  in 
the  suit;  and,  in  Eyster  v.  Gaff^  1  Otto  521,  it  was  held 
that  where  the  assignee  in  bankruptcy  of  a  mortgage  is 
appointed  during  the  pending  of  proceedings  for  the  fore- 
closure and  sale  of  the  mortgaged  premises,  he  stands  as- 
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any  other  purchaser  would  stand  on  whom  the  title  had 
fallen  after  the  commencement  of  the  suit,  and,  if  there  is 
any  reason  for  interposing,  he  should  have  himself  substi- 
tuted for  the  bankrupt  or  be  made  a  defendant;  and  it  was 
also  held  that  a  court  cannot  take  judicial  notice  of  the  pro- 
ceedings in  bankruptcy  in  another  court,  and  that  it  is  the 
duty  to  proceed  as  between  the  parties  before  it,  until,  by 
some  proper  pleadings  in  the  case,  it  is  informed  of  the 
changed  relations  of  any  of  such  parties  to  the  subject 
matter  of  the  suit.  It  is  for  the  assignee  to  determine 
whether  he  will  apply  to  be  permitted  to  intervene,  and,  if 
he  does  not  do  so,  he  is  bound  by  the  result  of  the  suit. 
He  may  be  unwilling  to  apply,  for  the  reason  that  he  con- 
ceives that  the  litigation  would  be  unprofitable,  and,  there- 
fore, he  may  prefer  to  give  no  attention  to  the  suit.  The 
court,  in  Eyster  v.  Gaff\  declared  that  it  is  a  mistake  to 
suppose  that  the  bankrupt  law  avoids,  of  its  own  force,  all 
judicial  proceedings  in  state  or  other  courts  the  instant  one 
of  the  parties  is  adjudged  a  bankrupt,  and  added  that  there 
is  nothing  in  the  act  which  sanctions  such  a  proposition. 

In  this  case  the  final  decree  would  have  been  bindine:  on 
the  assignee  if  he  had  applied  and  had  been  admitted. 
Mitf.  68.  If  admitted,  it  would  only  have  been  to  be  pres- 
ent at  the  accounting.  Had  he  desired  that  privilege,  it 
was  incumbent  on  him  to  make  application  for  it.  He 
surely  comes  too  late,  when  he  comes  after  the  final  order 
has  been  made  and  the  suit  is  ended.  The  order  admitting 
him  will  be  vacated  and  his  petition  will  be  dismissed,  but 
without  costs. 

The  petition  of  the  Elizabethtown  Savings  Institution 
prays  that  the  money  paid  into  court  by  the  complainants 
be  paid  over  to  them  on  account  of  a  judgment  recovered 
by  them,  in  New  York,  against  the  defendant.  It  alleges 
that,  on  supplementary  proceedings  on  the  judgment,  an 
order  was  made  before  the  defendant's  bankruptcy,  direct- 
ing him  to  pay  over  the  money  to  them.  The  petitioners 
are  strangers  to  this  suit.     Their  petition  for  the  payment 
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of  tlio  money  over  to  them  cannot  be  entertained.  Lirm  v. 
Wheeler,  6  C.  E.  Gr.  231. 

In  order  to  reach  the  money  in  court  by  proceedings  m 
mvitunij  they  must  file  a  bill. 

Their  petition  will  be  dismissed. 


Nelson  Petty 

V. 

Isaac  Petty. 


1.  A  testator  made  no  claim  to  certain  property  during  his  life-time, 
nor  by  specific  devise  in  his  will.  His  general  devisees  brought  a  suit 
to  set  aside  deeds  for  the  premises,  executed  by  the  testator  by  whom 
the  title  was  held  in  trust.  Query,  whether  the  defendant  was  a  com- 
petent witness,  exception  being  taken  to  his  testifying  because  the 
complainant  was  suing  in  a  representative  capacity. 

2.  A  defendant  who  merely  defends  his  title  to  lands  when  attacked, 
oannot  be  deprived  of  the  protection  of  the  court,  although  the  legal 
title  may  have  been  put  in  another's  name  in  order  to  keep  the  prop- 
erty away  from  his  creditors.  In  the  case  in  hand  the  defendant  paid 
for  the  property  in  question  with  his  own  money,  and  the  title  was 
taken  by  his  trustee  directly  from  the  seller. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  James  Wilson,  for  complainant. 
Mr.  George  C.  Ludlow,  for  defendant. 

The  Chancellor. 

This  suit  is  brought  to  set  aside  two  deeds  for  a  tavern 
property  (a  house  and  lot)  at  Cranbury  Station,  in  Middlesex 
county ;  one  made  by  Nelson  Petty  and  his  wife  to  Israel 
II.  Pierson,  dated  November  6th,  1868,  and  the  other  from 
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Israel  H.  Pierson  and  his  wife  to  Isaac  Petty,  dated  Septem- 
ber 13th,  1869;  and  to  restrain  an  action  of  ejectment 
brought  by  Isaac  Petty,  in  the  supreme  court  of  this  state, 
to  recover  possession  of  that  property.  The  complainant  is 
the  infant  son  of  Nelson  Petty  (who  died  August  14th, 
1869),  brother  of  Isaac  Petty. 

The  bill  alleges  that  Nelson  Petty  was  seized  in  fee  of  the 
property  at  the  time  of  his  death;  that,  on  or  about  the  5th 
of  November,  1868,  he  entered  into  an  agreement  in  writ- 
ing with  Israel  H.  Pierson,  to  sell  the  property  to  him  for 
$3,500;  that  Pierson,  being  unable  to  comply  with  the 
agreement  on  his  part,  informed  Nelson  Petty  of  the  fact, 
on  or  about  the  Ist  of  April,  1869,  and,  thereupon,  pursuant 
to  an  arrangement  between  them,  Pierson  relinquished  all 
right  under  the  agreement;  that,  on  the  6th  of  November, 
1868,  Nelson  Petty  and  his  wife,  in  contemplation  of  the 
carrying  out  of  the  agreement  of  purchase  by  Pierson,  exe- 
cuted and  acknowledged  a  deed  (the  one  above  mentioned) 
to  Pierson  for  the  property,  but  that,  by  reason  of  the 
arrangement  by  which  the  latter  relinquished  his  right 
under  the  agreement,  the  deed  was  never  delivered,  but  was 
kept  by  Nelson  Petty,  and  was  in  his  possession  at  the  time 
of  his  death;  that  the  complainant  is,  by  the  will  of  his 
father,  entitled  to  the  property  in  question,  and  that  Isaac 
Petty,  John  Petty  and  William  Hutchison  were  the  execu- 
tors of  his  father's  will,  and  took  upon  themselves  the  bur- 
then of  its  execution,  and  had  possession  of  all  the  deeds, 
papers  and  muniments  of  title  of  the  testator.  The  bill 
charges  that  among  those  papers  was  the  deed  to  Pierson, 
and  that  Isaac  Petty,  or  some  of  the  executors,  after  the 
death  of  the  testator,  delivered  the  deed  to  Pierson  for  a 
merely  nominal  consideration,  or  for  no  consideration  at  all, 
in  order  to  enable  Pierson  to  convey  the  property  to  Isaac 
Petty ;  and  that,  by  deed  dated  September  13th,  1869,  for 
the  alleged  consideration  of  $3,500  (while,  in  fact,  but  a 
small  consideration,  if  any,  was  paid)  Pierson  and  his  wife 
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convej^ed  the  property  to  Isaac  Petty,  who  now  claims  to  be 
the  owner  thereof. 

Isaac  Petty,  by  his  answer,  states  that,  although  the  prop- 
erty was  conveyed  to  Nelson  Petty,  it  was  purchased  by 
him  (Isaac),  for  himself,  and  was  paid  for  with  his  money, 
and  the  title  was  taken  and  held  by  Nelson  merely  in  trust 
for  him;  that,  after  the  purchase,  he  took  possession  of  it, 
and  at  his  own  expense,  to  the  amount  of  $300,  put  the 
property,  land  and  buildings  in  good  repair;  that,  on  the  Ist 
of  April,  1866  (the  property  was  conveyed  to  Nelson  in 
February  preceding)  he  moved  into  the  house,  and  con- 
tinued to  live  there  and  to  carry  on  the  business  of  a  tavern- 
keeper  in  it,  without  payment  of  rent  by,  or  any  demand 
of  rent  from,  him,  until  April  1st,  1869;  that,  in  the  fall  of 
1868,  he  sold  the  property  to  Pierson,  and,  though  the  writ- 
ten contract  was  made  with  Nelson,  it  was  on  his  account, 
and  only  because  Nelson  held  the  title;  that  the  $200  which 
were  paid  by  Pierson  on  account  of  the  purchase-money 
were  received  by  the  defendant,  though  receipted  for  by 
Nelson ;  that,  on  the  day  on  which  the  agreement  was  signed, 
Nelson  said  to  the  defendant  that  he  would  at  once  execute 
a  deed  in  favor  of  Pierson  for  the  property,  so  that  the 
defendant  might  have  the  means  of  conveying  the  property 
to  the  latter,  and  also  might  thus  be  secured  against  any 
liability  to  lose  the  property  by  the  death  of  Nelson,  who 
was  then  in  failing  health;  that  the  next  day  Nelson  deliv- 
ered to  him  the  deed  to  Pierson,  and  that  the  delivery  was 
unconditional,  and  to  the  end  that,  whether  Pierson  should 
take  the  property  or  not,  the  defendant  might,  by  means  of 
it,  have  security,  as  before  mentioned;  and  that,  when  the 
agreement  with  Pierson  was  made,  it  was  understood  that 
the  money  which  was  to  be  paid  was  to  be  paid  to  the 
defendant,  and  that  the  mortgage  which  was  to  be  made  to 
secure  part  of  the  purchase-money,  was  to  be  made  to  him. 
The  answer  also  states  that  the  defendant  held  the  deed  till 
after  Nelson's  death,  and  then  delivered  it  to  Pierson,  who, 
for  a  consideration,  conveyed  the  property  to  him. 
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The  question  to  be  decided  is,  whether  the  property  was, 
in  fact,  when  the  deed  for  it  was  delivered  to  Xelson  Petty, 
the  property  of  Isaac  Petty;  whether  the  purchase  was 
made  for  the  latter  and  the  purchase-money  paid  by  him. 
If  such  was  the  fact,  the  aid  of  equity  cannot  be  successfully 
invoked  against  him,  whatever  legal  objections  may  be 
urged  against  the  validity  of  the  apparent  legal  title  which 
he  holds  for  the  property.  In  such  case,  equity  will  uphold, 
not  destroy,  his  title. 

It  appears  clearly,  by  the  evidence,  that  the  property  was 
bought  by  the  defendant  himself,  and  for  himself,  from  Wil- 
liam Warwick ;  that  it  was  paid  for  by  him  with  his  own 
money ;  that  the  title  was  taken  and  held  by  iTelson  merely 
in  trust  for  him,  and  that  Nelson  intended,  by  means  of  the 
deed  to  Pierson,  to  secure  the  property,  or  the  price  thereof, 
in  case  Pierson  took  the  property  according  to  his  agree- 
ment, to  the  defendant.  William  Warwick  testifies  that 
Isaac  Petty  made  the  bargain  with  him  which  resulted  in 
the  sale  of  the  property  by  him,  and  in  the  consequent  con- 
veyance of  it  to  Nelson  Petty.  They  were  unable  to  agree 
upon  the  price  and  left  it  to  arbitrators,  one  chosen  by  each. 
Lewis  G.  Messier  swears  that  he  was  the  arbitrator  chosen 
by  Warwick,  and  that  Nelson  Petty  was  the  one  chosen  by 
Isaac  Petty,  and  that  they  together  fixed  the  price  to  be 
paid  by  Isaac  Petty  to  Warwick  for  the  property.  He  is 
corroborated  by  Warwick.  Warwick  testifies  that  the  part 
of  the  consideration  money  which  was  paid  (the  considera- 
tion was  $2,700,  and  it  was  all  paid  but  $680,  which  was  the 
amount  of  two  mortgages  on  it,  one  for  $180  and  the  other 
for  $500,  the  payment  of  which  was  assumed  by  the  grantee), 
was  paid  to  him  by  William  Hutchison,  a  scrivener  residing 
in  Cranbury.  William  P.  Applegate  testifies  that  he  paid 
Nelson  Petty  $1,300  on  the  2d  of  April,  1866,  part  of  the 
consideration  of  a  farm  sold  to  him  by  the  latter,  and  that 
Nelson  Petty  took  the  money  up  as  he  laid  it  down,  counted 
it  and  handed  it  to  William  Hutchison,  the  scrivener,  and 
told   him  that  that  money  was  to  go  to  Warwick  for  the 
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property  bought  for  Isaac  Petty.  Warwick  says  the  deed 
for  the  property  was  delivered  about  the  Ist  of  April,  1866. 
It  appears  to  have  been  recorded  on  the  6th  of  that  month. 
On  the  2d  of  April,  1866,  Nelson  Petty  said  to  Applegate 
that  Isaac  had  some  money  in  the  farm,  and  he  Wds  going 
to  let  him  have  it  and  put  it  into  the  Cranbury  Station  prop- 
erty ;  that  Isaac  had  bought  that  property.  "Warwick  testi- 
fies that  Nelson  told  him  to  sell  the  property  to  Isaac,  that  he 
owed  Isaac  money  which  he  could  have  at  any  time,  and 
that  Isaac  had  money  besides  what  he  owed  hitn.  He  says 
Isaac  paid  him  the  money  which  was  paid  as  earnest  of  the 
bargain ;  that  Nelson  at  first  desired  that  the  deed  should 
be  made  to  Isaac,  but  Warwick  suggested  that  it  should  be 
made  to  him  (Nelson)  because  of  Isaac's  debts,  but  Nelson 
said  Isaac's  debts  were  almost  all  paid.  After  urging  on 
the  part  of  Warwick,  Nelson  agreed  to  take  the  deed. 
Jared  J.  Buckley,  an  intimate  friend  of  Nelson,  testifies 
that  the  latter  talked  to  him  about  the  property  before  it 
was  bought,  and  said  that  he  had  money  of  his  brother's  in 
his  hands  to  buy  it,  and  he  thought  it  would  be  a  good 
place  for  business.  He  says  he  told  him,  after  the  property 
had  been  purchased,  that  Isaac  had  bought  it.  John  Petty 
fiays  that  Nelson  told  him,  about  the  time  the  property  was 
bought  from  Warwick,  that  Isaac  was  about  buying  it,  and 
the  witness  asked  him  what  was  his  idea  in  buj'ing  such  a 
property  as  that,  why  he  did  not  buj'  a  hotel  property  in 
Cranbury,  and  Nelson  answered  that  he  had  about  $3,000 
of  Isaac's  money,  and  he  (Nelson)  could  not  buy  a  hotel  in 
Cranbury  for  less  than  $7,000,  and  he  did  not  want  to  invest 
any  money  in  hotel  property.  Ralph  L.  Petty  swears  that 
Nelson  told  him  that  the  property  belonged  to  Isaac ;  that 
he  (Nelson)  had  his  (Isaac's)  money,  and  bought  the  property 
with  it.  And,  again,  he  says  that  Nelson  told  him  that 
Isaac's  money  bought  the  property. 

The  proof  is  abundant  that  Nelson  spoke  of  the  property 
as  Isaac's  and  said  it  belonged  to  the  latter.  But,  ftirther,it 
appears  that  Isaac  sold  the  property  to  Pierson.     John  Petty 


4  Stew.]  MAY  TERM,  1879.  IS 

Petty  V.  Petty. 

testifies  that  Nelson  told  him  so,  and  told  him,  also,  that 
Isaac  was  to  take  a  mortgage  for  almost  all  of  the  purchase- 
money;  that  Isaac  was  to  have  the  mortgage.  Warwick 
testifies  that  Nelson  told  him  that  Isaac  had  sold  the  prop- 
erty to  Pierson,  and  at  one  time  showed  him  a  wagon  which 
he  said  Isaac  said  he  had  got  from  Pierson.  This  witness 
testifies  that  Nelson  told  him  that  the  deed  to  Pierson  was 
already  made  out.  Buckley  swears  that  Nelson  told  him 
that  Isaac  had  sold  the  property  to  some  hotel-keeper. 
Pierson  kept  hotel.  Pierson  himself,  called  for  the  com- 
plainant, testifies  that  Isaac  sold  the  property  to  him,  and 
that  he  gave  Isaac  a  wagon,  a  carry-all,  valued  at  $100,  on 
account  of  the  purchase-money,  and  afterwards  paid  to  Nel- 
son, for  Isaac  (because  he  was  unable  to  find  the  latter  at 
home  to  pay  it  to  him),  $100  in  cash,  on  the  same  account. 
"When,  subsequently,  he  wished  to  be  released  from  the 
obligation  of  his  agreement  to  take  the  property,  he  called 
on  Nelson  about  it,  and  he  says  the  latter  at  first  would  not 
agree  to  it,  but  said  he  wanted  to  see  Isaac.  He  says  he 
went  again  the  same  day ;  that  Isaac,  who  was  absent  from 
home  when  he  went  the  first  time,  had  not  yet  returned; 
that  he  had  further  conversation  with  Nelson  on  the  subject 
of  releasing  him  from  his  agreement,  and  the  latter  said 
that  he  had  nothing  to  do  with  it  and  would  have  to  see 
Isaac. 

The  fact  that  the  deed  to  Pierson  was  made  and  executed 
and  delivered  to  Isaac  on  the  next  day  after  the  agreement 
with  Pierson  was  made,  is  a  most  important  and  significant 
circumstance  in  the  proof.  The  deed  was  not  to  be  deliv- 
ered, by  the  terms  of  the  agreement,  until  the  1st  of  April 
following.  John  N.  Petty  testifies  that  he  was  present  when 
the  deed  was  delivered  by  Nelson  to  Isaac.  He  says  that 
Nelson  got  up  and  handed  the  deed  to  Isaac,  and  said,  "  This 
is  the  deed  for  the  Cranbury  Station  property;  you  had 
better  take  it,  in  case  anything  should  happen."  He  adds 
that  Isaac  took  the  deed  and  put  it  into  his  pocket  and 
walked  out,  and  he  followed  him.     There  is  no  proof  of,  nor 
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apparently  any  ground  for,  the  charge  in  the  bill  that  the 
deed  was  obtained  from  the  executors  or  any  of  them,  or 
that  it  was  obtained  fraudulently  or  surreptitiously  by  Isaac 
in  any  way.  On  the  contrary,  the  proof  is  that  he  obtained 
it  in  all  respects  fairly  and  openly.  The  testimony  on  the 
part  of  the  complainant  is  not  of  such  weight  as  to  counter- 
vail or  even  weaken  the  effect  of  the  very  strong  proof  on 
the  part  of  the  defendant. 

It  will  be  perceived  that,  in  my  examination  of  the  case, 
I  have  left  out  of  consideration  the  answer  of  the  defendant 
(under  oath  in  response  to  the  call  of  the  bill)  and  his  tes- 
timony. To  the  admission  of  his  testimony  objection  was 
made  when  he  was  sworn,  on  the  ground  of  his  incompe- 
tency, because,  as  insisted,  the  complainant  sues  as  devisee, 
and  therefore  is  to  be  regarded  as  suing  in  a  representative 
capacity.  It  may  be  remarked  here,  without  reference  to 
the  objection  just  mentioned,  however,  that  the  land  in 
question  was  not  devised  to  the  complainant  specifically. 
He  claims  it  under  a  general  devise.  There  is  no  evidence 
of  any  intention  to  devise  that  land,  or  of  any  claim  upon 
the  land,  on  the  part  of  the  testator. 

The  complainant's  counsel  insists  that  if  it  be  held  to 
have  been  proved  that  the  purchase-money  of  the  property 
was  paid  to  Warwick  by  the  defendant,  and  that  the  deed 
was  made  to  Nelson  Petty  in  trust  for  the  latter,  yet  equity 
will  not  recognize  the  trust  because,  as  the  complainant 
alleges,  the  object  of  the  trust  was  to  keep  the  property 
away  from  the  defendant's  creditors.  It  is  enough  to  say 
that  the  defendant  is  not  here  asking  relief  at  the  hands  of 
this  court,  but  is  defending  his  claim  to  property  bought  by 
him,  with  his  own  money  and  for  himself,  against  an  adverse 
claim. 

It  is  also  urged  that  it  appears  that  Xelson  paid  off  a 
mortgage  of  $500  on  the  property,  and  it  is  argued  that  if 
the  defendant's  claim  to  the  property  be  not  rejected,  the 
estate  of  Nelson  will  sustain  loss  to  the  amount  of  that 
mortgage.     But  it  does  not  appear  when  the  mortgage  was 
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paid  oiF,  nor  with  whose  money  it  was  paid.  It  is  in  evi- 
dence that  Nelson  said,  in  speaking  of  Isaac's  being  about 
to  purchase  the  property,  that  he  had  about  $3,000  of  Isaac's 
money.  The  whole  amount  of  the  consideration  of  the 
deed  from  Warwick  was  $2,700.  Again,  it  appears  that 
Isaac  received  the  $200  paid  by  Pierson,  and  that  JSTelson 
said,  after  the  agreement  with  Pierson  was  made,  that  Isaac 
was  to  have  the  mortgage  (by  the  agreement  it  was  to  be 
for  $3,000)  to  be  given  by  Pierson.  And,  further,  it  does 
not  appear  that  Nelson,  at  any  time  or  in  any  way,  made  or 
asserted  any  claim  to,  upon  or  against  the  property,  or  upon 
Isaac  in  reference  to  it. 

The  bill  will  be  dismissed,  but  without  costs. 


Jacob  Vanatta,  attorney-general, 

V. 

The  New  Jersey  Mutual  Life  Insurance  Compant. 

The  charter  of  a  mutual  life  insurance  company  provided  that  in 
case  of  losses  exceeding  the  funds  on  hand,  the  policy-holders  should 
be  assessable,  pro  rata,  therefor,  and  liable  to  forfeiture  of  their  policies 
for  non-payment  of  such  assessments,  which  were  also  made  collectible 
by  suit,  provided  the  assessment  should  not  exceed  the  amount  of  the 
note  or  obligation  given  by  them.  The  company  was,  by  this  court, 
decreed  to  be  insolvent. — Held, 

(1)  That  claims  arising  before  the  decree  was  entered  (on  ordinary 
policies  by  death  and  on  endowment  policies  whereon  payment  had 
been  made  of  all  that  could  ever  be  payable)  were  entitled  to  be  paid  as 
debts,  in  the  order  in  which  they  severally  accrued,  and  that  the  other 
policy-holders  were  subject,  under  the  charter,  to  assessment  to  satisfy 
such  claims,  notwithstanding  the  insolvency  of  the  company. 

(2)  That  the  holders  of  similar  claims  arising  after  such  decree,  were 
not  to  be  considered  as  creditors  of  the  company,  nor  payable  as  such. 

(3)  That  the  condition  of  insolvency  is  not,  in  such  case,  of  itaelf, 
destructive  of  the  obligation  to  contribute. 
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(4)  That  a  policy-holder  might  not  set  off  against  his  own  bond  and 
mortgage,  representing  a  debt  due  from  him  to  the  company,  the 
amount  of  premiums  paid  by  him  to  the  company  on  a  policy  not 
yet  due. 

On  petition  in  the  nature  of  an  information  under  the 
forty-eighth  section  of  the  act  "  for  the  regulation  and 
incorporation  of  insurance  companies."  Application  for 
distribution  or  disposition  of  assets,  on  the  following  peti- 
tions : 

Mrs.  Josephine  Walworth's,  for  payment  of  a  policy  for 
$12,000,  issued  by  the  defendants  on  the  life  of  her  late 
husband,  Nathan  Walworth,  who  died  January  10th,  1877. 

Amanda  Neff's,  for  payment  of  a  policy  of  $10,000,  on  the 
life  of  her  husband,  Harmanus  Neft".  who  died  March  9th, 
1877. 

Eliza  Munro's,  for  payment  of  a  like  policy  for  $5,000,  on 
the  life  of  her  late  husband,  Antonio  Munro,  who  died 
August  9th,  1876. 

Catharine  Kiley's,  for  payment  of  a  like  policy  of  $5,000, 
on  the  life  of  her  late  husband,  James  Kiley,  who  died 
January  2d,  1875. 

Anson  M.  Baker's,  for  payment  of  a  claim  whereon  judg- 
ment was  recovered  by  him  against  the  defendants  in  the 
United  States  circuit  court,  December  4th,  1873,  for 
$11,737.75.  This  claim  was  on  a  life  policy  issued  upon 
the  joint  lives  of  Baker  and  his  wife,  payable  to  the 
survivor. 

William  P.  Nicholas's,  for  claim  on  an  endowment  policy 
issued  by  the  defendants  in  his  favor  for  $5,000,  due  March 
26th,  1877. 

Henry  Prinz's,  for  leave  to  offset  the  premiums  paid  to 
the  defendants  on  a  life  policy  issued  by  them  to  him, 
against  money  due  them  from  him  on  his  bond  and  mort- 
gage, given  to  them  for  money  lent  by  them  to  him. 

Mr.  E.  Mercer  Shreve,  and  Mr.  Robert  Sewell  of  New  York, 
for  Josephine  Walworth  and  Amanda  Neff. 
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Mr.  Cortlandt  Parker  and  Mr.  It  Wa)j7ie  Parker,  for  Eliza 
Munro  and  Catharine  Xiley. 

Mr.  Joseph  Coult,  for  William  P.  Nicholas. 

Mr.  A.  Q.  Keasbey,  for  holders  of  policies  the  time  for 
payment  whereof  had  not  arrived  when  the  decree  of  insolv- 
ency was  made. 

Mr.  Ludlow  Mc Carter  and  3Ir.  B.  Gummere,  for  the 
receiver. 

Mr.  T.  A.  Jobs,  and  Mr.  A.  M.  Bingham  of  New  York, 
for  Anson  M.  Baker. 

Mr.  P.  H.  Gilhooley,  and  31r.  John  Davenport  of  New 
York,  for  Henry  Prinz. 

The  Chancellor. 

The  New  Jersey  Mutual  Life  Insurance  Company  was 
organized  under  a  special  act  of  the  legislature  of  this  state, 
approved  March  19th,  1863  (P.  L.  1863,  p.  395).  By  its 
charter  it  was  authorized  to  make  insurances  predicated 
upon  the  lives  of  persons,  on  such  terms  and  conditions  as 
should  from  time  to  time  be  ordered  and  provided  for  by  its 
laws,  and  to  make  contracts  upon  any  and  all  conditions 
appertaining  to  or  connected  with  life  risks,  of  whatever  kind 
or  nature.  And  the  charter  provided  that  if,  at  any  time,  it 
should  so  happen  that  there  should  be  just  claims  on  the 
corporation  for  losses  sustained,  to  a  greater  amount  than  it 
had  funds  on  hand  to  discharge,  in  such  cases  the  directors 
for  the  time  being  should,  with  all  convenient  expedition, 
proceed  to  assess  such  deficiency,  in  a  ratable  proportion, 
on  the  members  of  the  corporation  or  their  lawful  representa- 
tives, according  to  the  amount  of  each  member's  insurance ; 
provided,  that  such  assessment  vshould  not  exceed  the 
amount  of  the  note  or  obligation  given  by  such  member j 
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wliich  rates  of  assessment  should  be  approved  of  by  a 
majority  of  the  directors,  and  notice  in  writing  was  to  be 
given  to  such  member  or  his  lawful  representative,  of  the 
assessment  and  the  amount  which  the  member  or  his  repre- 
sentative should  be  required  to  pay.  And  it  was  provided 
that  each  and  every  member  or  his  lawful  representative  so 
notified,  should  pay  the  assessment  to  the  treasurer  for  the 
time  being,  within  sixty  days  after  such  notilication,  and, 
in  default  thereof,  should  forfeit  all  right  or  claim  to  any 
policy  or  privilege  which  he  might  have  obtained,  and  be 
no  longer  a  member  of  the  corporation,  and  should  be  liable 
for  the  amount  of  such  assessment,  with  interest,  to  be 
recovered  by  action  of  debt,  with  costs  of  suit,  before  any 
court  of  competent  jurisdiction.  All  persons  who  should 
insure  in  or  with  the  corporation  were  to  be  deemed  and 
taken  to  be  members  of  the  corporation,  and  an  insurance 
to  the  amount  of  at  least  $500  was  declared  necessary  to 
entitle  a  member  to  vote  for  directors. 

On  the  30th  of  January,  1877,  a  petition  in  the  nature  of 
an  information  was  filed  by  the  attorney-general,  under  the 
provisions  of  the  forty-eighth  section  of  the  act  "  to  provide 
for  tlie  regulation  and  incorporation  of  insurance  compa- 
nies," approved  April  9th,  1875 ;  and,  on  the  8th  of  Febru- 
ary following,  an  order  was  made  appointing  a  receiver 
temporarily,  and  an  injunction  was  issued  prohibiting  the 
company  from  transacting  business.  On  the  1st  of  May 
following,  a  decree  was  made  declaring  the  company  insolv- 
ent, and  continuing  the  receiver,  with  the  usual  powers  in 
such  cases,  and  enjoining  the  company  from  further  exercis- 
ing its  franchises  or  transacting  business. 

The  questions  which  are  presented  by  the  petitions  have 
reference  either  to  the  distribution  or  disposition  of  the 
assets  of  the  company,  and  it  will  be  enough  to  say  that  they 
are,  first,  whether  death  claims  and  claims  on  endowment 
policies  due  before  the  decree  of  insolvency,  are  entitled  to 
preference  over  the  claims  of  the  holders  of  other  policies, 
whether  the  contingency  on  which  they  were  payable  hap- 
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pened  after  that  decree  or  has  not  happened  at  all,  or 
whether  all  claims  on  policies,  whether  for  losses  or  return 
of  premiums,  are  to  stand  on  an  equality  in  the  distribution 
of  the  assets ;  and,  secondly,  whether  the  holder  of  a  policy 
not  due  when  the  decree  was  made,  has  a  right  to  offset  the 
premiums  paid  thereon  against  the  money  due  from  him  on 
his  bond  given  to  the  company  for  money  lent  by  it  to  him. 
As  to  the  first  question,  it  appears  to  me  quite  clear  that 
the  answer  to  it  must  depend  on  the  question  whether  those 
who  are  insured  in  the  company  are  or  are  not,  by  the  mere 
fact  of  the  insolvency,  absolved  from  the  obligations  to 
which  they  would  otherwise  undoubtedly  be  subject.  It  is 
not  necessary,  in  view  of  the  above  quotation  from  the 
charter,  to  speak  at  any  length  in  regard  to  those  obliga- 
tions. It  is  clear  that,  under  the  charter,  if  there  were  just 
<jlaim8  for  losses  to  a  greater  amount  than  the  company  had 
funds  in  hand  to  pay,  the  policy-holders,  all  of  whom  were 
members,  would  have  been  respectively  liable  to  pay  a 
ratable  proportion  of  the  deficiency,  according  to  the 
amount  of  their  respective  insurances,  not  exceeding,  how- 
ever, the  amount  of  their  respective  premium  notes,  and 
that  the  payment  could  have  been  enforced  by  suit.  It  is 
argued  (and  the  argument  was  presented  with  very  great 
ability)  that  the  decree,  if  not  the  condition,  of  insolvency 
itself,  is  destructive  of  this  obligation,  and  releases  the  pol- 
icy-holders from  all  liability  to  contribute  to  the  losses 
which  have  occurred  previously  thereto,  as  well  where  they 
have  been  established  by  judgment  as  where  they  have  not. 
The  argument  is,  that  the  purposes  of  the  organization  are 
frustrated  by  the  decree  of  insolvency,  and  the  mutuality 
which  characterizes  it  and  its  objects  is,  ipso  facto,  rendered 
impossible,  and,  therefore,  those  who  hold  policies  which, 
if  the  company  had  been  solvent,  would  have  entitled  them 
to  payment,  and,  if  necessary,  to  contribution  from  their 
fellow-members  whose  policies  were  not  due,  have,  in  view 
of  the  insolvency,  and  because  of  it,  no  claim  superior  to 
the  claim  of  the  latter  for  return  of  premiums.     This  argu- 
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ment  is  based  on  the  theory  that  the  mutual  life  insurance 
plan  is  but  a  partnership,  and,  therefore,  when  the  purposes 
for  which  the  partnership  was  created  have  proved  impos- 
sible of  attainment,  the  partnership  itself  is  at  an  end. 
This  view  of  the  subject  was  repudiated  in  Mut.  Benefit  Life 
Ins.  Co.  V.  Hilhjard,  8  Vr.  444-  If  it  be  considered  that  the 
policy-holder  whose  claim  becomes  due  is  not  himself  liable  to 
assessment,  but  is  to  receive  the  amount  of  his  insurance 
from  the  company,  and  when  his  loss  is  paid  he  ceases  to  be 
a  member,  and  if  it  be  not  paid  he  may  maintain  suit 
against  the  corporation  for  it,  and  so  reach  his  fellow-mera- 
bers  for  contribution,  it  is  obvious  that  the  analogy  of  part- 
nership will  not  hold.  His  contract  with  his  fellow-mem- 
bers was  not  to  bear  any  part  of  his  own  loss.  He  was  to 
help  to  bear  theirs,  if  theirs  happened  before  his.  His  fel- 
low-policy-holders bound  themselves,  in  consideration  of  his 
payments  and  his  obligation  to  contribute,  if  necessary,  to 
pay  the  money  which  would  be  due  on  their  contracts  if 
theirs  matured  before  his,  to  contribute,  if  necessary,  to  the 
payment  of  the  money  which  would  be  due  on  his  if  it 
should  mature  before  theirs;  and  when  the  contingency 
happened,  when  the  period  of  payment  arrived,  the  mutual- 
ity which,  up  to  that  time,  had  continued,  at  once  ceased. 
The  policy-holder  whose  policy  became  due  thereupon,  ijoso 
facto^  became  a  creditor. 

If  this  view  be  correct,  it  follows  that  all  policies  which 
were  due  when  the  decree  of  insolvency  was  made,  are 
entitled  to  be  paid  as  debts  of  the  company,  and  are  not  to 
be  put  on  the  same  footing  with  the  claims  for  return  of 
premiums,  and  it  makes  no  difference  whether  the  claims 
were  in  judgment  or  not;  but  they  should,  in  view  of  the 
limitation  of  the  amount  of  the  assessment  to  the  amount 
of  the  premium  note,  be  paid  in  the  order  in  which  they 
became  payable  by  the  terms  of  the  policies.  It  is  urged 
that  the  view  which  I  have  taken  will  produce  results  which 
are  highly  inequitable;  that  the  claims  of  those  whose 
policies,  by  their  terms,  became  due  after  the  decree  of 
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insolvency,  are  as  meritorious  as  those  which  came  due  the 
day  before  the  decree,  and  are,  in  equity,  entitled  to  equal 
consideration  and  to  like  treatment.  But  the  position  is  unten- 
able. The  difference  between  the  cases  is  that,  in  the  one,  the 
claim  was,  when  the  decree  was  made,  the  claim  of  a  cred- 
itor, and,  in  the  other,  there  was  no  claim  but  that  of  a  mem- 
ber, which  was  upon  the  assets,  after  payment  of  creditors. 

The  holder  of  an  endowment  policy  who,  before  the 
decree  of  insolvency,  had  paid  all  the  premiums  which, 
under  the  contract,  he  could  ever  have  been  required  to  pay, 
is,  though  the  time  for  payment  had  not  arrived  when  the 
<iecrce  was  made,  entitled  to  be  regarded  as  a  creditor. 
His  claim  should  be  considered  as  debiium  in  j^resenti,  solven- 
dum  in  futuro.  On  the  other  hand,  the  holder  of  such  a 
policy,  who  had  not  paid  all  the  premiums  which  could  ever 
liave  been  required  of  him  under  his  contract,  is  not  entitled 
to  be  regarded  as  a  creditor. 

It  is  a  necessary  consequence  of  the  argument  in  behalf 
of  the  holders  of  policies  which  were  not  due,  that  if,  by 
reason  of  unusual  mortality,  the  losses  of  a  mutual  com- 
pany should  at  an}-  time  become  so  great  that,  upon  a 
€urvey  of  the  situation,  it  would  appear  that,  after  payment 
of  the  losses,  there  would  not  remain  sufficient  assets  of  the 
company  to  secure  to  the  survivors  the  full  payment  of  their 
policies  when  and  if  they  should  mature,  that  the  losses 
should  none  of  them  be  paid,  but  the  company  should  at 
once  go  into  liquidation,  for  the  benefit  of  all  the  policy- 
holders. That  proposition,  if  maintained,  would,  obviously, 
put  an  end  to  the  business  of  mutual  insurance.  It  must 
not  be  forgotten  that  the  amount  of  the  assessment  which  the 
policy-holder  is  required  to  pay  is  only  so  much  premium, 
which,  under  the  plan,  he  is  permitted  to  withhold  from  the 
company  until  it  be  seen  whether  it  will  be  needed  to  pay 
losses.  If  paid  when  he  took  his  policy,  it  would  go  into  a 
fund,  out  of  which  the  matured  policies  would  be  paid. 
Though  he  retains  it  until  called  for  to  pay  losses,  the  prin- 
ciple is  precisely  the  same.     If  paid  in  at  the  outset,  he 
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would  have  no  right  to  complain  if  it  should  be  taken  to 
pay  losses,  even  to  the  extent  of  depriving  the  company  of 
means  to  pay  his  policy  when  it  should  mature.  He  has  no- 
more  cause  of  complaint  where  the  premium  is  withheld  by 
him  on  a  contract  to  pay  it  if  needed  to  pay  losses. 

The  view  which  I  have  taken  is  supported  by  two  cases- 
in  Massachusetts,  which  are  precisely  in  point:  Common- 
wealth V.  31ass.  3Iutual  Fire  I)is.  Co.,  112  Mass.  116 ;  S.  C.y 
119  Mass.  45.  The  case  of  The  Security  Life  Ins.  and  Ann. 
Co.,  11  Hun  96,  is  cited  as  an  adverse  decision.  The 
court,  indeed,  there  held  that  a  death  claim,  due  before  the 
insolvency,  was  not  entitled  to  preference  in  payment  over 
the  claims  for  return  of  premium,  but  the  distribution  was 
under  the  New  York  statute,  and  the  court  took  pains  to- 
establish  the  position  that  the  company  was  not  a  mutual 
one,  although  it  provided  for  participation  by  policy-holders 
in  the  profits  of  its  business.  The  court  says  that  such  par- 
ticipation did  not,  in  that  case,  have  the  effect  of  rendering 
the  policy-holders  members  of  the  company  in  any  such 
sense  as  to  subject  them  to  direct  or  indirect  liability  for  its- 
losses;  but  its  only  effect  was  to  diminish  the  premiums- 
actually  payable  upon  their  policies,  and  to  graduate  the 
amount  according  to  the  prosperity  and  pecuniary  success 
of  the  company. 

The  death  claims,  including  all  those  in  which  the  death 
happened  before  the  decree  of  insolvency,  and  endowment 
policy  claims  which  became  due  before  that  decree,  includ- 
ing all  on  which  all  premiums  which  ever  could  have  beeU' 
required  to  be  paid  had  the  company  continued  to  be  solv- 
ent had  been  paid  before  the  decree,  will  rank  as  debts,  and 
the  policy-holders  will  be  assessed,  if  necessary,  according 
to  the  provision  of  the  charter,  lor  the  payment  of  any  defi- 
ciency of  assets  to  pay  them.  Should  there  be  any  surplus 
of  assets  after  payment  of  the  expenses  of  the  trust  and  the 
debts,  in  which  are  included  the  before-mentioned  death  and 
endowment  claims,  it  will  be  distributed  among  the  other 
policy-holders. 


4  Stew.]  MAY  TERM,  1879.  23 

Gardner  v.  Raisbeck. 

The  claim  of  offset  made  by  Henry  Prinz  remains  to 
be  considered.  According  to  his  statement,  h-e  borrowed 
money,  on  the  security  of  his  bond  and  mortgage,  from  the 
company.  It  was  a  condition  of  making  the  loan  to  him, 
that  he  should  take  out  a  life  policy  in  the  company,  and  he 
did  so  accordingly.  He  has  not  paid  off  the  bond  and  mort- 
gage, and  it  is  now  held  by  the  receiver.  Prinz  asks  that 
he  may  be  permitted  to  offset  against  the  amount  of  that 
claim  against  him,  the  money  paid  by  him  by  way  of  pre- 
miums on  the  policy.  Of  course  there  was  no  agreement, 
between  him  and  the  company,  that  those  premiums  should 
be  applied  to  the  payment  of  the  bond  and  mortgage.  They 
were  paid  on  account  of  his  insurance.  The  rank  of  hia 
claim  as  a  policy-holder  is  as  before  stated.  The  fact  that 
he  has  in  his  hands  assets  of  the  company,  cannot  entitle 
him  to  any  advantage  over  other  policy-holders  in  the  same 
rank,  and  the  fact  that  he  is  a  debtor  of  the  company,  gives 
him  no  equity  over  them.  He  is  not  entitled  to  the  offset 
which  he  claims,  nor  to  any. 


George  W.  Gardner 

V. 

Gilbert  Raisbeck  and  others. 


A  bill  for  an  account  and  payment  of  the  proceeds  of  five  bonds  and 
mortgages,  alleged  to  have  been  assigned  to  the  defendant  through  hia 
importunity  and  fraud,  for  sale  on  commission,  the  proceeds  of  which 
the  defendant,  after  sale,  appropriated  to  his  own  use,  dismissed  on 
account  of  gross  discrepancies  between  the  allegations  and  proofs  in 
this  suit,  and  also  in  complainant's  sworn  answer  in  a  suit  in  another 
state,  touching  the  same  matters;  the  assignments  appearing  on  their 
face  to  have  been  made  bona  fide  and  for  value. 


Bill  for  relief.     On  bill,  answer  of  Raisbeck,  replicatioQ 
and  proofs. 
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Mr.  S.  B.  Ransom,  for  complainant. 
Mr.  Isaac  R.  Wilson,  for  Raisbeck. 

The  Chancellor. 

The  bill  is  filed  for  an  account,  and  decree  for  payment 
thereon,  for  the  amount  of  five  bonds,  with  their  respective 
accompanying  mortgages  securing  the  payment  thereof, 
assigned,  according  to  the  bill,  by  the  complainant  to  Rais- 
beck, in  June,  1871,  as  his  agent,  for  sale  for  a  commission 
of  ten  per  centum.  These  securities  were  received  by  the 
complainant  for  the  purchase-money  of  property,  belonging 
to  his  deceased  brother  John,  sold  under  proceedings  in 
New'  York  for  partition  thereof  among  the  heirs.  One  of 
the  mortgages  was  given  by  a  purchaser  at  the  sale ;  the 
others  were  given  by  George  W.  Burrell,  on  the  purchase, 
by  him,  from  the  complainant,  after  that  sale,  of  part  of  the 
property,  w^hich  was  bought  in  by  the  latter  at  the  sale  for 
the  heirs,  under  an  agreement  made  by  him  with  them. 
The  complainant  alleges,  in  his  bill,  that  being  desirous  of 
obtaining  the  money  for  the  five  mortgages,  he  was  induced 
by  the  defendant  Charles  H.  Bertrand,  who  was  his  lawyer, 
to  put  them  in  the  hands  of  Raisbeck,  who  pretended  to  be 
a  real  estate  agent,  to  be  sold  by  him  for  a  commission  of 
ten  per  cent.,  and  that  he  accordingly  requested  Raisbeck 
to  sell  them  for  him  ;  that  Raisbeck,  w^ho,  as  well  as  Ber- 
trand, did  business  in  the  city  of  New  York,  soon  afterwards 
requested  him,  in  view  of  the  fact  that  he  then  lived  in  Con- 
necticut, to  assign  the  bonds  and  mortgages  to  him  (Rais- 
beck) in  order  that  he  might  have  the  means  of  immediately 
delivering  them  on  sale.  The  bill  states  that  at  the  time 
when  the  assignment  was  made,  the  bonds  and  mortgages 
were  delivered  "punctually"  into  the  hands  of  Bertrand, 
to  be  by  him  delivered  to  Raisbeck,  and  that  the  complain- 
ant then  gave  Bertrand  special  instructions  not  to  deliver 
the  assignments  and  the  bonds  and  mortgages  until  he  had 
received  from  Raisbeck  full  and  ample  security  to  the  com- 
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plainant  for  them.  It  further  states  that,  at  or  about  the 
time  when  the  complainant  made  the  assignments,  he  asked 
Bertrand  about  the  security  he  (the  complainant)  was  to 
receive  from  Raisbeck,  and  Bertrand  informed  him  that  he 
had  taken  full  and  adequate  security  before  delivering  the 
assignments  and  bonds  and  mortgages,  and  that  he  would 
see  that  Raisbeck  accounted  for  and  paid  over  all  the  money 
to  the  complainant.  It  further  alleges,  that  Raisbeck  and 
the  other  defendants  (Bertrand  and  Cook)  conspired  to  cheat 
the  complainants  out  of  the  mortgages;  that  Raisbeck  col- 
lected one  of  the  mortgages  (known  as  the  Mowatt  mort- 
gage, and  for  $1,500)  and  obtained  a  conveyance  of  the 
equity  of  redemption  from  Burrell  of  the  property  covered 
by  the  other  four  mortgages,  and  then  sold  the  property, 
and  that  he  refuses  to  account  for  any  of  the  money,  and 
that  the  complainant  has  received  nothing  from  him  on 
account  of  the  money  due  him  therefor,  except  small  sums, 
amounting  to  about  $550  in  all,  while  the  mortgages 
amounted  to  about  $25,500. 

The  complainant  alleges,  in  the  bill,  that  it  was  not  until 
after  he  had  made  repeated  unsuccessful  efforts  to  obtain  a 
satisfactory  explanation  from  Raisbeck  and  Bertrand  that 
he  became  suspicious  that  the  business  was  not  being  prop- 
erly conducted,  and  that  he  thereupon  searched  the  records 
of  Kings  county,  in  New  York,  where  the  mortgaged  prem- 
ises were,  and  found  that  Raisbeck  had  not  only  purchased 
the  equity  of  redemption  of  the  Burrell  property,  but  had 
subsequently  sold  and  disposed  of  that  property  to  different 
purchasers. 

The  bill  asks  for  an  answer  without  oath.  Raisbeck 
alone  answered.  Testimony  was  taken  on  the  part  of  the 
complainant,  but  it  was  only  that  of  himself,  his  wife  and 
son  and  solicitor.  Raisbeck  has  put  in  the  record  of  a  suit 
in  the  New  York  supreme  court,  brought  by  Charles  Gard- 
ner, brother  of  the  complainant,  against  the  complainant, 
Daniel  Gardner  (his  brother),  George  W.  Burrell,  Catharine 
M.  Flynn  (sister  of  complainant)  and   Raisbeck   and    his 
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wife,  in  or  before  July,  1871 ;  and  also  a  bill  of  accounting, 
made  by  the  complainant,  and  sworn  to  by  him,  September 
23d,  1871,  filed,  as  alleged,  in  a  suit  brought  by  Catharine 
Flynn  against  the  complainant  and  his  brothers  Daniel  and 
Charles. 

The  testimony  on  the  part  of  the  complainant  fails  to 
support  the  allegations  of  the  bill  in  material  respects.  The 
complainant,  indeed,  swears  that  he  made  the  assignments 
to  Raisbeck  for  the  reason  given  in  the  bill  (to  enable  him 
to  deliver  the  bonds  and  mortgages  on  sale),  but  he  testifies 
that  he  did  not  deliver  the  bonds  and  mortgages  until  after- 
wards, and  after  unsuccessful  applications  to  him  by  both 
Raisbeck  and  Bertrand  for  them.  He  says  Bertrand  first 
applied  some  time  during  the  same  summer  in  which  he 
made  the  assignment,  and  asked  him  for  the  bonds  and 
mortgages;  that  he  refused  to  let  him  have  them;  that 
Bertrand  said  he  wanted  to  use  them  for  a  few  days,  and 
would  return  them ;  that,  a  day  or  two  afterwards,  Bertrand 
and  Raisbeck  came  together  to  his  house,  in  Chatham,  in 
this  state  (to  which  place  he  had  removed  from  Connecticut, 
as  he  says,  at  Bertrand's  suggestion),  and  stayed  all  night; 
that  at  first  they  spoke  to  him  before  his  wife,  and  said  they 
wanted  the  bonds  and  mortgages ;  that  he  made  no  definite 
reply;  that  they  then  called  him  out  of  doors  alone,  and 
Raisbeck  said:  "I  want  those  bonds  and  mortgages;  I 
can't  do  without  them";  that  he  did  not  satisfy  Raisbeck, 
and  would  not  let  him  have  them ;  that  Raisbeck  said  he 
wanted  to  use  them,  but  did  not  say  for  what  purpose ;  that 
he  did  not  get  them  that  day,  and  the  next  day  they  went 
away  without  them ;  that  the  same  day  (presumably  the 
last-mentioned  day)  or  the  next,  Bertrand  came  again,  alone, 
and  stayed  all  night,  and  the  next  morning  asked  him  for 
the  bonds  and  mortgages,  saying  that  he  wanted  to  use 
them ;  that  the  complainant  replied  that  he  would  not 
give  them  to  him,  that  he,  the  complainant,  had  no  security 
for  them,  and  could  not  let  them  go  out  of  his  hands;  that 
Bertrand  then  threw  back  his  coat  and  pointed  to  his  breast 
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pocket,  and  said  :  "  I've  got  plenty  of  security  ;  there  it  is — 
government  bonds,"  but  did  not  show  any  bonds,  and  that 
the  complainant  then  said :  "  If  that's  the  case,  if  you  have 
got  security  for  them,  I'll  let  you  have  them,"  and  he  then 
gave  them  to  him,  Bertrand  promising  that  he  would  "  see 
that  everything  was  right."  This  statement  differs  very 
materially  from  the  allegation  of  the  bill  in  regard  to  the 
delivery  of  the  bonds  and  mortgages  to  Bertrand.  His  son's 
version  of  the  matter  is  different  from  his.  He  says  that 
shortly  after  his  father  removed  from  Connecticut  to  Chat- 
ham, Bertrand  visited  his  father,  and  he  thinks  he  came 
after  the  bonds  and  mortgages;  that  Bertrand  did  not  get 
them  at  that  time,  and  came  again,  shortly  afterwards, 
accompanied  by  Raisbeck;  that  they  stayed  all  night;  that 
they  said  they  had  come  after  the  bonds  and  mortgages; 
that  he  does  not  remember  what  reply  his  father  made;  that 
his  mother  went  up  stairs  and  got  the  papers  and  gave  them 
to  his  father,  who  gave  them  to  Bertrand  and  Raisbeck; 
that  he  does  not  know  of  their  paying  anything  for  them; 
that  he  saw  nothing  paid,  and  that  he  heard  nothing  said 
about  what  was  to  be  done  with  the  papers. 

The  complainant's  wife  says  that  Raisbeck  said  he  wanted 
the  bonds  and  mortgages  in  order  to  get  the  description 
of  the  property  from  them,  and  would  return  them  again. 
But  the  complainant's  answer  in  the  suit  brought  against 
him  and  Raisbeck  and  Burrell,  by  his  brother  Charles,  is 
conclusive  against  him.  That  suit  was  a  suit  in  equity 
brought  against  them  for  relief  based  on  the  ground 
of  conspiracy  on  their  part  to  cheat  the  complainant's 
brothers  and  sister,  parties  to  that  action,  by  means  of 
the  assignments  of  the  bonds  and  mortgages  in  question 
in  this  suit.  The  plaintiff"  in  that  suit  expressly  alleged 
that  those  assignments  were  made  without  consideration, 
and  in  furtherance  of  an  agreement,  between  Raisbeck 
and  the  complainant  in  this  suit,  to  cheat  the  plaintiff 
in  that  action,  and  others,  the  heirs  of  the  complain- 
ant's brother  John.     To  that  action,  Raisbeck  and  the  com- 
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plainant  in  this  suit  appeared,  and  not  only  did  the  former 
answer  that  he  bought  and  received  the  assignments  of  the 
bonds  and  mortgages  and  the  deed  from  Burrell,  for  the 
€quity  of  redemption,  in  perfect  good  faith,  for  a  fair  and 
valuable  consideration,  and  wholly  without  any  notice  or 
knowledge  of  anything  affecting  either,  but  the  complainant 
in  this  suit  answers,  on  oath,  that  the  assignments  were 
made  by  him  to  Raisbeck  for  valid  and  full  consideration  to 
him  paid. 

That  action  resulted  in  a  finding,  by  the  court,  that  the 
complainant  in  this  suit  assigned  the  four  mortgages  (the 
Burrell  mortgages)  in  question  in  that  suit,  to  Raisbeck  for 
a  good  and  valuable  consideration  and  without  any  fraud, 
collusion  or  conspiracy  with  Raisbeck  or  any  person  whom- 
soever, and  without  any  knowledge  or  information,  on  the 
part  of  Raisbeck,  of  the  existence  of  the  trust  on  which  the 
complainant  in  this  suit  held  them  (but  that  he  had  knowl- 
edge that  Daniel  Gardner  and  Catharine  Flynn  had  some 
interest  in  the  proceeds) ;  and  that  the  conveyance,  by  Bur- 
rell, of  the  equity  of  redemption,  was  for  a  good  and  valu- 
able consideration  and  without  fraud,  collusion  or  conspiracy, 
and  without  any  knowledge  or  information,  on  the  part  of 
Raisbeck,  of  the  existence  of  any  trust  affecting  Burrell's 
title  to  the  property;  and  that  Raisbeck  had  an  absolute 
title  in  his  own  right  in  fee  to  the  property,  free  from  all 
claim.  Raisbeck's  claim  to  the  absolute  ownership  of  the 
Burrell  bonds  and  mortgages  was  litigated  in  that  suit,  and 
it  was  established  not  only  with  the  knowledge  but  with  the 
aid  of  the  complainant  in  this  suit.  It  is  true,  he  now  says 
that  he  did  not  understand  that  the  answer  contained  an 
admission  that  Raisbeck  had  paid  him  for  the  bonds  and 
mortgages,  but  obviously  he  cannot,  by  this  mere  statement, 
avoid  the  effect  of  the  answer,  and  he  must  be  held  to  have 
understood  the  very  plain  admission  which  the  answer 
makes.  And,  again,  he  does  not  deny  that  he  understood 
the  object  of  that  suit,  nor  that  it  was  necessary  to  the 
defence  to  establish  Raisbeck's  title  as  a  bona  fide  owner  of 
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the  bonds  and  mortgages,  for  valuable  consideration,  with- 
out notice  of  the  trust,  which  it  was  the  object  of  that  action 
to  establish  in  favor  of  the  very  persons  who,  as  the  com- 
plainant in  this  suit  states,  then  were  beneficially  interested 
therein,  and  whose  rights  in  the  premises  it  was  the  object 
of  the  plaintiff  in  that  action  to  establish. 

The  question,  therefore,  whether  Raisbeck  was  such  bona 
fide  holder  to  his  own  use  absolutely,  or  whether  he  waa 
merely  a  trustee,  was  the  great  question  in  the  cause,  and 
the  complainant  in  this  suit  answered  that  Raisbeck  was 
such  bona  fide  owner,  and  aided  in  defeating  the  action 
brought  in  the  interest  of  those  who,  as  he  says  now,  were 
then  entitled  to  a  judgment  that  Raisbeck  was  but  a  mere 
trustee. 

From  the  extraordinary  history  of  arrests  and  prosecu- 
tions contained  in  the  testimony  of  the  complainant,  it 
appears  that  the  complainant  (as  he  says,  on  Bertrand's 
advice)  began  a  suit  against  Raisbeck  in  New  York,  by 
arrest,  for  the  recovery  of  the  amount  of  the  bonds  and 
mortgages,  less  ten  per  cent,  for  commissions,  and  in  it 
Raisbeck  was  held  to  bail  in  the  sum  of  $25,000.  The  suit 
was  no  further  prosecuted,  however,  but  was  discontinued. 
The  complainant  says  that  the  discontinuance  was  without 
his  consent,  and  he  adds  that  Bertrand  told  bim  that  it  was 
due  to  the  treachery  of  the  complainant's  attorney,  whom 
Raisbeck  had  won  over  to  his  interest,  as  Bertrand  alleged, 
by  the  bribe  of  a  suit  of  clothes. 

That  suit  was  begun  between  October  and  December, 
1872.  It  does  not  appear  that  the  complainant  took  any 
further  steps  in  or  in  regard  to  it;  but  it  does  appear  that, 
in  December,  1872,  Raisbeck  brought  an  action  on  the  case 
against  Bertrand  and  Edwin  M.  Cook,  one  of  the  defend- 
ants in  this  suit,  in  the  Hudson  circuit  court.  In  that  suit 
Bertrand  and  Cook  were  arrested  and  put  in  jail.  On  the 
18th  of  the  last-mentioned  month,  the  complainant  began  a 
suit,  employing  an  attorney  designated  by  Bertrand,  in  the 
court  last    mentioned,   against  Raisbeck,   to    recover  the 
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money  for  the  bonds  and  mortgages,  and  obtained  an  order 
for  bail  in  the  sum  of  $25,000  on  the  capias  issued  whereon 
Raisbeck  was  arrested,  and  the  suit  was  almost  immedi- 
ately ended  by  an  arrangement  by  which  the  complainant 
accepted  Cook  and  Bertrand  as  bail  to  the  sheriff,  and 
agreed  to  take  an  assignment  of  the  bail-bond  if  special 
bail  should  not  be  put  in,  and  not  to  rule  the  sheriff  to 
bring  in  the  body  or  otherwise  hold  him  responsible  in  the 
premises.  And  thereupon  Cook  and  Bertrand  were 
released.  The  complainant  says  he  knew  Cook  and  Ber- 
trand were  entirely  irresponsible,  but  says  the  agreement 
just  mentioned  was  made  without  his  consent  or  knowl- 
edge. It  is  signed  by  his  attorney  in  the  suit,  however. 
He  says  that  he  does  not  know  what  became  of  the  suit. 

In  January,  1873,  Raisbeck  brought  an  action  against  the 
complainant  for  damages  for  false  imprisonment  in  the  last- 
mentioned  suit,  and  obtained  an  order  for  $5,000  bail,  and, 
in  October,  1873,  Cook  preferred  a  charge  of  perjury 
against  the  complainant.  After  the  complainant  was  dis- 
charged from  his  imprisonment  on  this  charge,  Cook  sued 
him  for  damages  for  false  imprisonment,  and  caused  his 
arrest  in  that  suit.  The  complainant  was  committed  to 
jail,  and  then  Raisbeck  and  Cook  made  a  charge  of  subor- 
nation of  perjury  against  him,  on  which  he  was  committed 
to  jail  in  Newark.  No  indictment  was  found  against  him, 
but  Raisbeck  and  Bertrand  were  indicted  for  conspiracy  in 
that  matter.  They  were  convicted  and  sentenced  to  impris- 
onment in  the  state  prison,  to  which  they  went  accordingly. 
While  they  were  in  prison  the  complainant  began  this  suit. 

The  assignments  all  appear,  on  their  face,  to  have  been 
made  for  full  value,  paid  by  Raisbeck  to  the  complainant. 

The  complainant  is  not  entitled  to  the  relief  which  he 
seeks.     The  bill  will  be  dismissed,  with  costs. 
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Rodman  M.  Price  and  others,  executors, 

V. 

The  Weehawken  Ferry  Company  and  others. 

1.  The  power  of  eminent  domain  confers  the  right  to  take  prop 
erty  on  making  just  compensation,  and  that  compensation  in  such  case 
is,  so  far  as  the  value  of  the  land  is  concerned,  to  be  estimated  as  of 
the  time  when  possession  was  taken,  and  therefore  cannot  include  the 
value  of  improvements  subsequently  put  upon  the  propertj'  by  the 
party  entering  under  the  right.  But  where,  as  in  this  case,  the  entry 
was  not  under  that  right,  the  right  to  take  the  property  on  compensa- 
tion does  not  exist,  and  the  party  entering  and  improving  does  both, 
subject  to  the  right  of  the  mortgagee  whose  mortgage  was  on  the  prop- 
erty, to  sell,  for  the  payment  of  his  debt,  the  land  and  the  permanent 
improvements  incorporated  with  it.  In  the  one  case  the  maxim 
*'  Quicquid  plantatur  solo,  solo  cedit "  is  not  applicable  ;  in  the  other  it  is. 

2.  The  Erie  Railway  Company  constructed  a  track  over  a  part 
of  certain  premises  which  were  covered  by  a  prior  mortgage  duly 
recorded.  The  track  was  built,  not  under  ordinary  condemnation 
proceedings  in  eminent  domain  (on  the  contrary  there  was  an  express 
inhibition  in  their  charter  against  occupying  those  lands),  but  under  a 
grant  of  right  of  way  from  tlie  mortgagors. — Held,  that  the  company 
had  no  right  to  have  the  track  &c.,  put  on  the  premises  by  them, 
reserved  from  a  saLe  under  foreclosure  of  the  mortgage. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  B.  Gilchrist,  for  complainants. 

31r.  Corilandt  Parker  and  3Ir.  R.  Wayne  Parker,  for  the 
receiver  of  the  Erie  Railway  Company. 

The  Chancellor. 

The  sole  question  presented  for  adjudication  on  the  hear- 
ing was,  whether,  as  to  the  part  of  the  mortgaged  premises 
on  which  the  railroad  of  the  New  York  and  Fort  Lee  Rail- 
road  Company  is  built,  the  receiver  of  the  Erie  Railway 
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Company  (who  holds  a  lien  thereon  as  against  the  New 
York  and  Fort  Lee  Company,  for  cost  of  construction  of 
the  road  by  the  Erie  Company,  under  a  contract  for  the 
purpose  between  the  two  companies)  has,  as  against  the 
complainants'  mortgage,  an  equity  to  have  the  superstruc- 
ture of  the  road  reserved  from  the  foreclosure  sale.  The 
railroad  was  built  over  the  mortgaged  premises,  not  under 
the  provisions  of  the  charter  of  the  railroad  company,  but 
under  a  grant  of  right  of  way  from  the  mortgagors,  made 
after  the  complainants'  mortgage  (which  is  dated  June  22d, 
1859,  and  was  recorded  on  the  28th  of  the  same  month)  had 
been  given  and  recorded.  The  charter  of  the  railroad  com- 
pany not  only  gave  them  no  authority  to  locate  their  road 
there,  but  prohibited  them  from  doing  so.  It  confined  them 
at  that  place  to  the  land  occupied  by  the  Hoboken  and 
Hudson  River  Turnpike  Company,  by  providing  that  the 
railroad  should  not  be  laid  or  constructed  upon  any  lands 
other  than  such  as  the  turnpike  company  should  occupy  or 
be  entitled  to  occupy  for  their  turnpike  road  by  virtue  of 
their  act  of  incorporation  (March  12th,  1857)  and  its  supple- 
ments (P.  L.  1861,  p.  899,  §  20).  At  the  passage  of  the 
railroad  charter,  the  turnpike  had  been  located.  A  supple- 
ment to  the  charter  of  the  turnpike  company,  passed  in 
1858  (P.  L.  1858,  p.  Jf71),  authorized  that  company  to  locate 
and  construct  branches  to  their  road,  but  expressly  prohib- 
ited them  from  laying  the  branches  on  what  are  now  the 
mortgaged  premises.  No  branches  were  ever  located  under 
this  power. 

By  an  act  passed  in  1864  (P.  Li,  186^,  p.  Ji^O\  the  railroad 
company  was  empowered  to  alter  and  relocate  the  turnpike 
road  as  they  might  deem  reasonable,  expedient  and  right, 
but  with  this  limitation,  that  the  location  should  not  be 
established  more  than  ten  feet  eastwardly  or  westwardly  at 
any  one  point  of  the  then  location  of  the  turnpike  road, 
without  the  consent,  in  writing,  of  the  owners  of  the  lands 
over  which  the  new  location  might  be  proposed  to  be  made, 
and  that  the  combined  width  of  the  railroad  and  turnpike 


4  Stew.]  MAY  TERM,  1879.  33 

Price  V.  Weehawken  Ferry  Co. 

should  not  exceed  sixty  feet,  except  where  the  turnpike,  as 
then  located,  should  exceed  that  width  from  Bull's  Ferry 
to  King's  Point.  Within  those  limits  the  mortgaged  prem- 
ises are,  and  the  turnpike  is  fifty  feet  wide  there.  The 
railroad  over  the  mortgaged  premises  is  at  least  one  hun- 
dred feet  distant  eastwardly  from  the  turnpike.  The  lim- 
itation of  the  location  was  undoubtedly  due  to  the  fact  that^ 
between  the  foot  of  the  precipitous  rocks  (the  Palisades)  at 
that  place  and  the  river  there  is  but  little  ground,  and 
economy  of  space  for  location  of  roads  was  therefore  very 
desirable. 

It  is  manifest  that  the  railroad  company,  under  their 
charter,  have  no  right  to  the  present  location  of  their  road 
through  the  mortgaged  premises.  It  is  urged,  it  should  be 
remarked,  that  the  act  of  1861  gave  them  the  right  to 
occupy  with  their  road  any  land  which  the  turnpike  com- 
pany were  "  entitled  to  occupy."  But  the  latter  company 
had,  previously  to  that  time,  located  their  turnpike  on  what 
is  now  the  mortgaged  premises,  and  the  act  of  1864  pro- 
hibited them  from  laying  branches  over  those  premises. 
They  had,  then,  in  1861,  no  right  to  occupy  any  more  or 
any  other  part  of  the  mortgaged  premises  than  that  on 
which  the  turnpike  road  was  located.  The  railroad  com- 
pany have  never  had  any  right  to  condemn  the  land  on 
which  their  road  is  laid  over  the  mortgaged  premises. 

It  is  insisted,  however,  that  an  act  which  was  passed  in 
1871  (P.  L.  1871,  f.  94S),  by  which  the  contract  for  build- 
ing the  railroad  for  which  the  before-mentioned  lien  was 
created,  was  validated  and  confirmed,  and  the  money  due 
under  it  declared  to  be  a  first  lien  on  the  road  "  as  con- 
structed," is  a  legislative  recognition  of  the  power  of  the 
railroad  company  to  locate  their  road  there,  notwithstand- 
ing the  prohibition  and  limitation  before  mentioned.  But 
that  act,  manifestly,  was  intended  to  do  no  more  than  to 
authenticate  the  agreement  and  recognize  the  power  of  the 
contracting  parties,  the  New  York  and  Fort  Lee  Railroad 
Company  and  the  Erie  Railway  Company,  to  make  it  and 
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to  establish  the  lien  on  the  work  done.  It  contains  no  indi- 
cation of  intention,  on  the  part  of  the  legislature,  to  vali- 
date the  location.  Such  was  not  the  object  of  the  act. 
When,  in  the  third  section,  it  gives  power  to  the  New  York 
and  Fort  Lee  Railroad  Company  to  mortgage  their  prop- 
erty, its  language  is  merely  general.  It  gives  power  to  bor- 
row money  and  to  secure  the  loan,  by  mortgage  of 
the  company's  property,  real  and  personal,  and  railroad 
franchises. 

There  is  no  evidence  of  location  by  mistake.  No  mistake 
is  set  up  in  the  answer  or  alleged.  It  is  evident  that  the 
company  understood  that  they  were  not  exercising  their 
charter  power  of  location  in  locating  the  road  over  the 
mortgaged  premises,  for  in  the  agreement  under  which  the 
road  was  built  they  reserve  the  right  to  change  the  location. 

Nor  is  the  right  to  the  equity  claimed  established  by  the 
mere  fact  that  the  mortgagee  knew  that  the  road  was  being 
constructed  over  the  mortgaged  premises.  There  is  no  par- 
amount power  of  condemnation  here  as  there  was  in  the 
case  of  North  Hudson  County  B.  R.  Co.  v.  Booraem,  1 
Stew.  4^0,  no  power  (the  right  of  eminent  domain)  to  take 
the  property,  superior  to  the  rights  of  both  mortgagor  and 
mortgagee.  The  power  of  eminent  domain  confers  the 
right  to  take  the  property  on  making  just  compensation, 
and  that  compensation,  in  such  case,  is,  so  far  as  the  value 
of  the  land  is  concerned,  to  be  estimated  as  of  the  time 
when  possession  was  taken,  and,  therefore,  cannot  include 
'the  value  of  improvements  subsequently  put  upon  the  prop- 
erty by  the  party  entering  under  the  right.  But  where,  as 
in  this  case,  the  entry  was  not  under  that  right,  the  right  to 
take  the  property  on  compensation  does  not  exist,  and  the 
party  entering  and  improving  does  both  subject  to  the 
right  of  the  mortgagee  whose  mortgage  was  on  the  prop- 
erty, to  sell,  for  the  payment  of  his  debt,  the  land  and  the 
permanent  improvements  incorporated  with  it.  In  the  one 
case,  the  maxim  "  Quicquid  plantatur  solo,  solo  cedit "  is  not 
applicable ;  in  the  other,  it  is. 
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The  receiver  of  the  Erie  Company  is  not  entitled  to  have 
^  provision  inserted  in  the  final  decree  that  the  permanent 
improvements  be  reserved  from  the  sale. 


Samuel  Johnson 

V. 

George  Buttler. 


A  cross-bill  is  not  necessary  in  a  suit  between  partners,  wherein  the 
•complainant  seeks  a  dissolution  and  an  account  from  the  defendant, 
to  enable  the  latter  to  get  an  account  from  the  former,  or  to  obtain 
relief  against  fraudulent  practices  of  the  complainant  in  giving  the 
note  of  the  firm  without  consideration,  for  his  own  benefit,  and  in 
buying  up  the  paper  of  the  concern  at  a  discount,  for  his  advantage, 
with  a  view  to  obtaining  the  full  amount  thereof  out  of  the  assets  of 
the  firm.     Such  a  bill  will  not  be  sustained  on  demurrer. 


Bill  for  relief     On  general  demurrer  to  cross-bill. 
Mr.  E.  W.  Strong^  for  demurrant. 
Mr.  A.  V.  Schenck,  contra. 

The  Chancellor. 

The  original  bill  was  filed  for  a  dissolution  of  the  copart-" 
nership  between  the  parties  to  this  suit.  It  prays  a  dissolu- 
tion and  liquidation,  and  the  ascertainment  and  settlement 
of  the  respective  accounts  and  interests  of  the  parties.  The 
cross-bill  alleges  that  the  complainant  made  false  and  fraud- 
ulent entries  in  the  firm's  books  to  his  own  advantage,  and 
omitted  to  charge  himself  with  moneys  of  the  firm  received 
by  him,  and  which  he  applied  to  his  own  use.  It  states, 
^Iso,  that,  before  the  filing  of  the  original  bill,  he  gave  to  his 
son-in-law  a  note  made  by  him  in  the  name  of  the  firm,  for 
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$4,500  and  interest,  without  the  defendant's  knowledge  or 
consent,  and  without  consideration,  and  merely  for  his  own 
personal  advantage  and  to  defraud  the  defendant;  and  that 
he  has,  since  the  appointment  of  the  receiver  in  the  cause,. 
purchased  claims  due  from  the  firm  for  fifty  cents  on  the 
dollar  of  their  nominal  value,  with  a  view  to  obtaining  the 
full  amount  thereof  for  his  individual  profit,  out  of  the  assets 
of  the  firm. 

Though  the  cross-bill  in  form  prays  a  discovery,  it  asks 
an  answer  without  oath.  It  is  manifest  that  it  is  not  neces- 
sary to  the  defendant's  defence.  Without  it  he  will  be  able 
to  avail  himself  in  this  suit  of  all  the  matters  set  up  in  it. 
He  will  be  entitled  to  an  account  under  the  original  bill 
{Scott  V.  Lalor's  ex'rs,  3  C.  E.  Gr.  301;  Story's  Eq.  Jur.  §  6££); 
also  to  protection  against  the  note  of  $4,500,  if  it  was,  as  he 
alleges,  given  fraudulently;  and  to  protection,  also,  against 
the  complainant's  alleged  efibrt  to  gain  advantage  over  him 
by  purchasing  the  debts  of  the  concern.  In  reference  to 
those  claims  and  the  note  of  $4,500,  payment  may  be  stayed 
by  petition  until  the  matter  shall  have  been  investigated 
and  the  rights  of  the  parties  established.  Under  our  practice, 
a  cross-bill  would  be  entirely  unnecessary  in  this  case  to 
obtain  the  benefit  of  a  discovery  {Hev.  p.  Ill,  Chancery, 
§  44)i  but  no  discovery  is  in  fact  sought  by  this  bill,  for,  as 
before  stated,  it  asks  that  the  answer  be  without  oath. 

The  complainant  should  not  be  put  to  the  trouble  and 
expense  of  answering.  The  cross-bill  being  unnecessary,  it 
should  be  dismissed.     The  demurrer,  therefore,  is  sustained. 
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Caleb  S.  Green 

V. 

Emily  A.  Blackwell  and  others. 

1.  A  trustee  is  at  liberty  to  apply  to  this  court  for  his  release  from 
the  trust,  on  the  sole  ground  of  unwillingness  to  act  further  therein. 

2.  The  fact  that  he  is  one  of  two  trustees,  and  that  the  deed  of  trust 
provides  that,  in  case  of  the  death  of  one,  the  survivor  shall  nominate, 
and,  with  the  consent  and  approbation  of  the  parties  to  the  settlement 
or  the  survivors  or  survivor  of  them,  appoint  a  new  trustee  in  the  place 
of  the  one  who  has  died,  will  not  induce  the  court  to  refuse  the  release. 
The  court  will  supply  the  place  of  the  trustee  released. 

3.  That  a  very  large  and  unexpected  addition  to  the  trust  estate  has 
^een  made,  is,  in  itself,  a  good  reason  for  releasing  an  unwilling  trustee. 


Bill  for  relief.     On  bill  and  answer,  on  final  hearing, 
Mr.  B.  Gummere,  for  comolainant. 
JUr.  J.  Wilson,  for  Mrs.  Blackwell. 
Mr.  F.  Kinsman,  for  infant  defendant. 

The  Chancellor. 

The  complainant  is  one  of  the  two  trustees  under  the 
marriage  settlement  of  Mrs.  Blackwell.  He  applies,  by  his 
bill,  to  be  discharged  from  that  trust  on  his  accounting  (due 
allowance  to  be  made  to  him  for  his  disbursements  and 
commissions)  and  paying  and  delivering  over  the  money 
and  securities  of  the  trust  estate  which  shall  be  found  to  be 
in  his  hands.  The  corpus  of  the  trust  estate  under  the  mar- 
riage settlement  (which  was  made  in  1863)  was  $20,000. 
That  estate  the  complainant  took  into  his  hands  and  has 
managed  up  to  this  time.  By  the  will  of  the  settlor, 
Henry  "W.  Green,  who  died  in  1876,  a  very  large  addition 
Tvas  made  to  the  trust  estate.     The  complainant,  under  the 
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circumstances  and  in  view  of  that  addition,  declines  to  act 
further  as  trustee  thereof  He  has  not  assumed,  but  has 
renounced,  the  trusts  under  the  will.  The  defendants- 
oppose  his  discharge,  insisting  that  he  shows  no  sufficient 
reason  therefor.  But  he  is  undoubtedly  at  liberty  to  apply 
to  this  court  for  his  release  on  the  sole  ground  of  unwilling- 
ness to  act  further  in  the  trust.  Perry  on  Diists  §  274-; 
Lewin  on  Tiiists  582 ;  Mattel^  of  Jones,  4-  Sandf.  Ch.  6I4. 
And  the  greatly  increased  amount  of  the  estate  devolved 
upon  the  trustee  by  the  will,  and  which  it  will  be  incumbent 
on  him  to  manage  if  he  continues  in  the  office,  is  a  sufficient 
ground  for  relieving  him  if  he  desires  it.  Greenwood  v. 
Wakeford,  1  Beav.  576 ;  Coventry  v.  Coventry ,  1  Keen  758^ 
He  undertook,  by  the  marriage  settlement,  to  manage  an 
estate  of  $20,000.  It  is  not  unreasonable  in  him  to  decline- 
to  continue  the  management  of  it,  in  view  of  the  addition* 
under  the  will,  which  was  not  contemplated  in  the  settle- 
ment, by  which  it  is  to  become  ten  times  greater.  Besides,. 
the  trust  is  not  in  the  hands  of  the  complainant  alone.  His- 
co-trustee  remains. 

The  marriage  settlement,  indeed,  provides  that  in  case  of 
the  death  of  one  of  the  trustees  thereunder,  before  the  trust 
Bhall  be  fully  executed  or  otherwise  determined,  the  surviv- 
ing trustee  shall  nominate,  and,  with  the  consent  and  appro- 
bation of  the  other  parties  to  the  settlement  or  the  survivors^ 
or  survivor  of  thern,  appoint  a  new  trustee  in  the  stead  of 
the  one  dying,  and  it  is  urged  that  this  provision  for  the 
exercise  of  personal  judgment  and  discretion  in  the  successor 
in  the  trust,  should  induce  this  court  to  refuse  to  relieve  the 
complainant.  But  no  difficulty  will  be  experienced  on  that 
score,  for  this  court  will  supply  the  place  of  the  complain- 
ant. Hill  on  D^ustees  190.  The  complainant  will  be  per- 
mitted to  account,  and,  in  the  account,  will  be  allowed  all 
proper  disbursements  made  by  him  for  the  estate,  and  also 
proper  commissions;  and  he  will  be  required  to  pay  or 
deliver  over  the  trust  estate  which  will,  on  the  accounting,, 
be  found  remaining  in  his  hands,  and  thereupon  he  will  be- 
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discharged.  Under  the  circumstances,  he  will  be  entitled 
to  costs.  Greenwood  v.  Wakeford,  Coventry  v.  Coventry,  yjbi 
supra ;  Ferry  on  Trusts  §  901. 


Rebecca  Bradshaw 

V. 

Charles  Clark. 


In  his  answer  to  a  bill  for  an  account,  the  defendant  admitted 
the  receipt  of  the  money  in  respect  of  which  the  account  was  prayed, 
but  alleged  that  he  had,  according  to  an  agreement  between  him  and 
the  complainant,  appropriated  it  to  the  payment  of  a  debt  due  from 
her  to  him.  The  complainant  set  the  cause  down  for  hearing  on  bill 
and  answer. — Held,  that  the  appropriate  decree  was  that  the  defendant 
account. 


Bill  for  an  account.  On  final  hearing  on  bill,  answer  and 
replication. 

Mr.  D.  J.  Fancoast,  for  complainant. 

Mr.  F.  L.  Voorhees,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  by  a  tenant  in  common  of  land,  against 
her  co-tenant,  for  an  account  of  rents  &c.  received  by  him 
from  the  property,  and  payment  by  him  to  her  of  her  share 
thereof.  The  defendant,  by  his  answer,  admits  the  receipt  of 
the  rents,  and  gives  an  account  of  them,  but  alleges  that  the 
complainant's  share  thereof  w^as  received  and  appropriated 
by  him,  under  and  according  to  an  agreement  between  him 
and  her  by  which  it  was  to  be  applied  to  the  payment  of 
the  interest  of  the  price  of  a  farm  bought  by  him,  at  her 
request  (she  is  his  sister),  to  provide  for  her  and  her  children 
a  place  to  live  upon,  and  also  for  the  taxes  on  the  farm;  which 
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interest  aud  taxes,  he  says,  she  agreed  to  pay  as  rent  for  the 
property. 

The  complainant  insists  that  she  is  entitled  to  a  decree 
fbr  her  share  of  the  amount  of  the  rents  as  admitted  by  the 
answer,  on  the  ground  that  there  is  no  proof  to  sustain 
those  allegations  of  the  answer  which  are  not  responsive  to 
the  bill.  But  the  appropriate  decree  in  the  case  as  it 
stands  is,  that  the  account  be  taken.  Campbell  v.  CampbeWs 
adm'r,  4  ^<^i'  C7t.  738,  743;  Hudson  v.  Trenton  Loco.  ^c. 
Mfg.  Co.,ia  E.  Or.  475,  4^6. 

I  am  not  satisfied  that  there  is  nothing  due  to  the  com- 
plainant. The  defendant  admits  that  he  has  received  the 
rents  for  which  he  is  called  to  account,  but  at  the  same  time 
alleges  that  they  were  received  by  him  under  an  agreement 
by  which  he  was  to  appropriate  them  to  the  payment  of  the 
complainant's  debt  to  him.  There  is  no  proof  to  sustain 
the  irresponsive  allegations  before  referred  to.  The  defend- 
ant should  be  required  to  produce  his  proof.  There  will  be 
a  decree  for  an  account. 


RoLLiN  G.  White,  guardian, 

V. 

Patrick  J.  Dwyer  and  others. 

An  attorney,  with  the  consent  and  instructions  of  a  mortgagor, 
deducted  money  from  the  amount  of  the  mortgage,  as  compensation 
for  examining  the  title,  drawing  the  papers  and  obtaining  the  loan,  no 
part  thereof  being  received  by  the  mortgagee. — Held,  not  to  constitute 
usury. 


Bill  to  foreclose.      On  final   hearing  on  pleadings   and 
proofs. 

Mr.  P.  H.  Gilhooly,  for  complainant, 

J/r.  W.  R.  Wilson,  for  Dwyer  and  wife. 
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The  Chancellor. 

The  answer  sets  up  the  defence  of  usury.  It  states  that 
the  agreement  for  the  loan  was  made  by  Dwyer,  the  mort- 
gagor, with  Smith  W.  "Whitehead,  the  mortgagee,  and  that 
the  latter  took,  pursuant  to  an  agreement  between  them,  a 
premium  of  ten  per  cent,  over  and  above  the  lawful  interest. 
The  proof  is  that  Whitehead  did  not  make  the  loan,  but 
that  it  was  made  by  the  complainant,  through  his  attorney, 
with  whom  Dwyer  negotiated  for  it,  and  the  mortgage  was 
made  to  Whitehead  merely  at  the  suggestion  of  the  attor- 
ney, and  without  the  knowledge  of  the  complainant.  The 
attorney  testifies  that  Dwyer  knew  that  the  money  lent  was 
the  money  of  the  complainant,  although  the  mortgage  was 
made  to  Whitehead,  and  Dwyer  says  that  he  had  nothing  to 
do  with  Whitehead  in  the  matter,  and  that  the  attorney  told 
him  that  the  money  did  not  belong  to  him  (the  attorney). 
He  says,  too,  that  the  attorney  told  him  either  that  he  could 
give  him  the  money  or  get  it  for  him  (he  cannot  say  which 
was  the  expression),  and  he  also  says  that  when  he  agreed 
to  give  the  attorney  ten  per  cent.,  he  told  the  latter  that  he 
intended  that  it  should  cover  all  the  expenses,  the  drawing 
of  the  papers,  &c.  It  is  evident  that  the  attorney  received 
from  Dwyer,  with  the  full  consent  of  the  latter,  a  sum  equal 
to  about  ten  per  cent,  of  the  loan,  as  compensation  for  draw- 
ing the  papers  and  examining  the  title  to  the  property,  as 
well  as  for  obtaining  the  loan.  The  complainant  neither 
received  the  percentage  so  paid,  nor  any  part  of  it,  nor  did 
he  know  that  it  had  been  paid. 

There  is  some  proof  in  regard  to  certain  shares  of  horse- 
railroad  stock,  which  were  purchased  or  obtained  by  Dwyer 
from  the  attorney  at  the  time  of  the  loan,  and  in  connection 
therewith.  The  answer  is  silent  on  that  subject.  The  stock 
did  not  belong  to  the  complainant  nor  to  the  attorney,  but 
to  some  other  client  of  the  latter.  The  complainant  knew 
nothing  of  that  transaction.  It  does  not  appear,  whatever 
the  transaction  was,  that  the  stock  was  taken  at  a  higher 
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price  than  its  market  value.     Nor  does  it  appear  to  have 
been  a  cover  for  usury  in  any  way. 

There  will  be  a  decree  for  the  complainant  for  principal, 
interest  and  costs. 


Garret  G.  Ackerson,  trustee,  &c., 

9. 

The  Lodi  Branch  Kailroad  Company  and  others. 
Harrison  J.  Libby  and  others 

V. 

William  Rennie  and  others. 

1.  In  a  suit  by  an  assignee  to  foreclose  a  mortgage  held  by  him  as 
collateral  security  for  non-payment  of  interest  on  the  bonds,  the  mort- 
gagee or  his  assignee  cannot  set  up  that  the  mortgage  does  not  provide 
that  the  principal  shall  become  due  on  the  non-payment  of  the  inter- 
est, the  mortgagor,  who  was  a  party,  not  having  interposed  such 
defence. 

2.  By  an  agreement,  a  judgment  creditor  was  to  accept  $30,000,  in 
installments,  in  payment  of  his  judgment  of  $60,000,  the  debtor  to 
withdraw  a  pending  appeal  on  such  judgment,  and  to  pay  the  install- 
ments promptly,  or,  in  default  thereof,  the  judgment  creditor  might 
collect  the  full  amount  of  the  judgment  ($60,000)  remaining  unpaid. — 
Held,  that  failure  to  pay  according  to  the  agreement  could  not  be 
regarded  as  a  forfeiture  or  penalty  which  it  was  inequitable  for  this 
court  to  enforce. 

3.  Where  a  mortgagee  in  possession  assigns  the  mortgage,  the  mort- 
gagor, who  has  no  actual  notice  of  the  assignment,  is  entitled,  as 
against  the  assignee,  to  an  account  of  the  rents  and  profits  up  to  the 
time  of  recording  the  assignment  (but  not  afterwards),  and  to  have 
them  applied  on  the  mortgage  debt. 

4.  A  party  defendant  in  a  foreclosure  suit  cannot  be  held  liable  for 
a  deficiency  prayed  against  him  in  the  bill,  unless  a  ticket  or  notice  to 
that  effect  be  served  on  him  with  the  subpoena  to  answer,  in  compli- 
ance with  Jiule  53. 
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On  final  hearing  on  pleadings  and  proofs. 

Mr.  George  H.  Coffey^  and  Mr.  Fhilo  Chase  of  New  York, 
for  complainants. 

Mr.  W.  M.  Johnson,  for  defendants. 

The  Chancellor. 

These  causes  were  heard  together  by  consent  of  counsel. 
They  are  a  suit  for  foreclosure  of  a  mortgage  given  by 
the  Lodi  Branch  Railroad  Company,  on  its  railroad  and 
equipments  and  franchises,  to  Garret  G.  Ackerson  and  Cor- 
nelius L.  Blauvelt,  trustees  (the  latter  is  dead),  to  secure 
the  payment  of  bonds  dated  July  1st,  1873,  and  payable 
July  1st,  1893,  to  the  amount  of  $50,000  of  principal,  bear- 
ing interest  payable  half-yearly,  all  of  which  are  held  by  the 
Messrs.  Libby  by  assignment  from  Robert  Rennie  to  them ; 
a  suit  for  foreclosure  of  a  mortgage  given  to  Robert  Rennie 
by  William  Rennie,  on  land  in  Lodi  township,  in  Bergen 
county,  to  secure  the  payment  of  his  bond  for  $10,000,  with 
interest,  which  bond  and  mortgage  were  assigned  to  the 
Messrs.  Libby  by  Robert  Rennie ;  and  a  cross-suit,  in  favor 
of  William  Rennie,  against  the  Messrs.  Libby,  to  establish 
and  make  available  to  him  certain  equities  which  he  claims 
against  Robert  Rennie,  his  mortgagee,  and  therefore  against 
them  as  assignees. 

The  bonds  secured  b}'  both  mortgages  were  assigned  to 
the  Messrs.  Libby  by  Robert  Rennie,  under  an  agreement 
between  them  and  him,  by  which  they  agreed  to  accept 
$30,000,  if  paid  according  to  the  terms  of  the  agreement, 
in  satisfaction  of  a  judgment  for  $54,500  in  their  favor 
against  him,  in  the  superior  court  of  the  city  of  New  York, 
and  on  which  suit  had,  when  the  agreement  was  made,  been 
begun  in  the  supreme  court  of  this  state,  and  for  the  entry 
of  judgment  wherein,  immediately,  the  agreement  pro- 
vided. The  railroad  bonds  and  the  William  Rennie  bond 
and   mortgage   were,   with    other    securities,   assigned    to 
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Messrs.  Libby,  as  collateral  security  for  the  payments  which 
Robert  Rennie,  by  the  agreement,  agreed  to  make.  Those 
payments  ran  through  a  considerable  period  of  time : 
^2,000  were  to  be  paid  at  the  date  of  the  agreement, 
August  25th,  1873,  with  interest  from  the  Ist  of  that 
month;  $1,000  in  thirty  days  from  August  15th,  1873,  with 
interest;  $1,000  in  sixty  days  from  that  date,  with  interest; 
^1,000  in  ninety  days  from  August  25th,  in  that  year,  with 
interest;  $1,000  on  the  15th  of  November,  in  the  same 
year,  with  interest  on  the  unpaid  balance  of  the  $30,000,  to 
that  date,  from  August  1st,  1873;  and  $1,000  on  the  15th 
of  each  month  thereafter,  with  the  interest  then  accrued  on 
the  unpaid  balance  of  the  $30,000.  Of  the  $30,000,  only 
$11,702.57,  without  interest,  were  paid,  and  there  is  now 
due  on  the  judgment  a  balance  of  about  $60,000. 

The  default  in  the  payment  of  the  interest  on  the  railroad 
bonds  is  fully  proved.  No  interest  has  ever  been  paid  on 
them.  The  complainants  in  the  suit  on  the  railroad  mort- 
gage are  entitled  to  a  decree  of  foreclosure  and  sale. 

Robert  Rennie  insists  that  the  default  in  the  payment  of 
interest  on  the  railroad  bonds  does  not  entitle  the  complain- 
ants to  maintain  a  suit  for  foreclosure,  inasmuch  as  the 
mortgage  does  not  provide  that  the  principal  shall  become 
due  on  default  in  payment  of  interest.  It  is  enough  to  say 
that,  if  the  position  were  tenable,  it  would  not  be  a  defence 
available  to  him.  The  mortgagors  set  up  no  defence  in  the 
suit.  He  further  insists  that  the  complainants  are  not  enti- 
tled to  a  decree  of  foreclosure  and  sale  until  the  amount  due 
from  him  to  them,  which  he  insists  is  only  the  balance  of  the 
^30,000  and  interest,  shall  have  been  ascertained.  It  is  quite 
clear,  from  the  explicit  language  and  provisions  of  the  agree- 
ment, that,  by  reason  of  his  non-compliance  with  the  terms 
as  to  payment,  he  lost  the  advantage  which  otherwise  would 
have  been  secured  to  him.  Nor  can  the  stipulation  that,  if 
he  should  fail  to  pay  the  $30,000  and  interest  as  therein  pro- 
vided, he  should  lose  the  benefit  of  the  agreement,  on  the 
part  of  the  Libbies,  to  receive  the  lesser  sum  of  $30,000  and 
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interest  for  the  judgment  and  interest,  be  regarded  as  a  for- 
feiture or  in  the  nature  of  a  penalty.  By  the  agreement, 
he,  in  consideration  of  the  stipulation  just  referred  to,  agreed 
to  withdraw  his  appeal  from  the  N"ew  York  judgment,  and 
to  permit  the  entry  of  judgment  forthwith  in  the  pending 
suit  in  this  state  on  that  judgment.  It  does  not  appear,  it 
may  be  remarked,  that  he  had  any  substantial  ground  of 
appeal.  But,  however  that  may  have  been,  he  abandoned 
the  appeal  in  consideration  of  the  agreement,  on  the  part  of 
the  plaintiffs  in  the  judgment,  to  accept  $30,000  and  interest 
therefor,  if  paid  according  to  the  stipulations  of  the  agree- 
ment. The  agreement  contained  the  stipulation,  that,  if  he 
should  fail  to  make  any  one  of  the  payments  making  up  the 
$30,000  and  interest,  for  five  days  after  the  time  fixed  for 
such  payment,  he  should  be  entitled  to  no  deduction  from 
the  judgment,  but  should  pay  the  entire  amount  thereof  to 
the  plaintiffs,  and  that  they  should,  in  that  case,  have  the 
right  to  apply  any  payment  or  payments  made  by  him  on 
account  of  the  $30,000,  towards  the  payment  of  the  judg- 
ment, and  to  hold  and  dispose  of  the  securities  for  the  pay- 
ment of  any  balance  due  on  the  judgment.  He  has,  under 
the  circumstances,  no  equity  against  the  complainants  in 
the  railroad  foreclosure  suit,  arising  from  the  agreement. 

William  Rennie,  in  his  answer  to  the  bill  in  the  suit  on 
his  mortgage  and  in  the  cross-bill,  alleges  that  Robert  Ren- 
nie, the  mortgagee,  was,  from  the  time  of  the  execution  of 
the  mortgage,  in  possession  of  the  mortgaged  premises  and 
received  the  rents  and  profits  thereof.  He  also  claims  an 
equity  to  have  the  mortgaged  railroad  property  and  fran- 
chises sold  before  the  premises  mortgaged  by  him,  in  order 
that  he  may  avail  himself  of  his  equity  to  have  the  rents  and 
profits  of  the  premises  mortgaged  by  him  applied  in  full  to 
his  mortgage  as  against  Robert  Rennie,  if,  as  he  appre- 
hends, he  cannot  have  the  full  advantage  of  such  equity  as 
against  the  Libbies.  He  denies  any  knowledge  of  the 
assignment  of  that  mortgage  to  the  Libbies,  and  it  does  not 
appear'  that  he  had  any  actual  notice  until  the  beginning  of 
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the  suit  for  foreclosure  thereon.  He  had  constructive  notice 
from  the  time  (October  10th,  1873)  when  the  assignment 
was  recorded.  {Bev.  p.  708).  The  assignees  took  the 
assignment,  subject  to  the  equities  existing  in  his  favor  at 
the  time  of  the  assignment  against  the  mortgagee.  As 
against  the  latter,  he  was  entitled  to  an  account  of  the  rents 
and  profits  and  to  have  an  application  thereof  to  the  mort- 
gage debt  and  interest.  He  is  entitled  to  it,  as  against  the 
Libbies,  as  to  the  rents  and  profits  up  to  (but  not  since)  the 
time  of  recording  the  assignment. 

Though  the  bill  in  the  suit  against  William  Rennie  prays 
a  decree  for  deficiency  against  him,  there  was  no  ticket  or 
notice  stating  that  such  relief  was  sought  against  him, 
served  on  him  with  the  subpoena  to  answer.  Indeed,  none 
is  returned  with  the  writ.  There  cannot,  therefore,  be  a 
decree  for  deficiency  against  him.     Bute  38. 

It  appears  that  the  mortgaged  premises  in  the  railroad 
mortgage  will  probably  not  bring  enough  to  pay  the  amount 
due  the  complainants  in  that  suit.  It  is,  as  before  stated, 
about  $60,000.  It  is  in  evidence  that  their  fair  value  is 
about  $15,000,  and  that  the  fair  value  of  the  William  Rennie 
property  is  about  $6,000.  There  is  no  reason  to  suppose 
that  William  Rennie's  claim  for  rents  and  profits,  as  against 
Robert  Rennie,  can  be  protected  by  selling  the  railroad 
property  first.  Should  there  appear  to  be  any  reason  for  so 
doing,  it  may  be  ordered  without  delaying  the  proceedings 
on  execution. 

There  will  be  a  decree  in  each  of  the  foreclosure  suits,  in 
accordance  with  the  conclusions  above  expressed. 
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MiDDLETON  Bell  and  wife 

V. 

William  B.  Bradner. 


On  a  bill  for  specific  performance  of  an  agreement  to  convey,  for  a 
specified  price, an  interest  in  aland  association,  including  the  one-half 
of  a  certain  lot, — Held^  that  the  vendee  could  not  be  required  to  pay 
assessments  previously  made  on  such  interest ;  but  the  cost  of  subse- 
quent improvements  made  on  the  lot,  with  the  vendee's  consent,  were 
allowed. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  I.  W.  Scudder,  for  complainant. 
Mr.  F.  E.  Bradner^  for  defendant. 

The  Chancellor. 

On  or  about  the  1st  of  October,  1873,  Mrs.  Eleanor  M. 
Bell,  one  of  the  complainants,  purchased  from  the  defend- 
ant, at  the  price  of  $1,200,  then  paid,  one-half  of  the  latter's 
interest,  which  was  one-sixtieth,  in  the  corporate  association 
of  this  state,  called  The  Ocean  Beach  Association.  Upon  his 
share,  the  half  of  which  he  so  sold  to  Mrs.  Bell,  the  defend- 
ant had  paid  an  assessment  of  $500.  This  he  paid  on  or 
about  the  9th  of  December,  1872.  At  the  time  of  the  sale 
the  defendant  was  building  a  cottage  upon  the  land  which 
had  then  been  assigned  to  him  by  the  association  out  of  its 
lands,  on  account  of  his  share.  Subsequently  the  cottage 
was  completed,  and,  after  it  was  finished,  certain  improve- 
ments on  the  premises  on  which  it  stood,  consisting  of  tlie 
building  of  a  barn,  fences  &c.,  were  made  by  Mrs.  Bell. 
The  bill  is  filed  to  compel  a  conveyance  to  her  of  her  inter- 
est in  the  share,  including  the  land  assigned  to  the  defend- 
ant on  account  of  the  share,  and  an  account  in  respect  to 
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the  moneys  paid  by  her  on  account  of  the  cottage  and  other 
improvements  before  mentioned. 

By  the  answer  the  defendant  sets  up  the  statute  of  frauds 
as  a  bar  to  the  claim  for  a  conveyance,  and  he  insists  that 
by  the  terms  of  the  bargain  between  him  and  Mrs.  Bell  for 
the  sale  of  the  half  of  his  interest,  she  was  to  pay  half  of  all 
the  money  which  he  had  paid  on  account  of  the  share,  as 
well  as  one-half  of  all  that  he  should  be  afterwards  required 
to  pay.  He  also  insists  that  he  is  not  liable  to  pay  any  part 
of  the  cost  of  the  above-mentioned  improvements. 

The  defence,  based  on  the  statute  of  frauds  and  perjuries, 
cannot  be  maintained.  In  the  first  place,  when  the  sale  was 
made,  the  defendant  gave  to  Mrs.  Bell  a  receipt,  signed  by 
himself,  for  the  purchase-money  ($1,200),  by  which  he 
acknowledged  that  he  had  received  that  sum  from  her,  "for 
one-half  interest  in  the  association  at  Ocean  Beach,  N.  J." 
He  admits  that  he  sold  to  her  half  of  all  his  interest  in  the 
association.  In  the  next  place,  on  the  3d  of  November, 
1873,  he  gave  her  a  certificate,  in  writing,  signed  by  him- 
self, that  he  held,  in  his  name,  the  deeds  given  to  him  by 
the  association  for  the  property,  the  lots  of  land  assigned 
by  it  to  him  on  account  of  his  share  (describing  the  deeds 
and  property),  in  trust  for  her  and  himself,  and  that  he  and 
she  owned  the  property  in  equal  shares.  Again,  Mrs.  Bell 
has  not  only  paid  the  purchase-money,  but  she  has  gone 
into  and  holds  possession  of  the  property  so  assigned.  Mr. 
Bell,  her  husband,  appears  to  have  made  the  bargain  for 
the  purchase.  He  swears  that  there  was  no  understanding 
that  she  was  to  pay  anything  on  account  of  any  assessment 
or  assessments  which  had  been  previously  paid  on  account 
of  the  share,  although  the  fact  that  the  defendant  had  paid 
$500  on  account  of  it  before  the  sale,  was  mentioned  by  the 
latter.  The  defendant,  on  the  other  hand,  swears  that  she 
was  to  pay  half  of  everything  paid  or  to  be  paid  to  the 
association  by  him.  The  receipt  is  silent  as  to  past  aKses8« 
ments  or  payments.  It  acknowledges  the  receipt  of  $1,200, 
in  satisfaction  of  the  half  of  the  defendant's  interest  in  the 
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association.  The  certificate  of  December  3d,  1875,  is  also 
silent  on  the  subject.  He  does  not  appear  to  have 
demanded  from  her  payment  of  the  half  of  the  assessment 
in  question  before  this  suit  was  brought.  On  the  other 
hand,  he  appears  not  onl}'  not  to  have  refused  to  give  her  a 
conveyance  of  her  interest,  but  to  have  expressed  his  entire 
willingness  to  convey  it  to  her  without  imposing  terms  of 
any  kind,  or  claiming  that  anything  was  due  to  him  from 
her.  The  same  considerations  apply  to  the  contribu- 
tion made  by  the  defendant  towards  the  building  of  the 
boarding-house  on  the  property,  of  which  he  claims  that 
she  should  pay  to  him  one-half.  The  boarding-house  was 
built  before  she  purchased,  and  the  defendant  says  that 
nothing  was  said  about  it  when  she  bought  her  interest 
from  him.  The  weight  of  the  evidence  is  against  his  claim 
to  contribution  in  respect  to  those  payments. 

As  to  the  improvements,  Mr.  Bell  swears  that  the  under- 
standing between  his  wife  and  the  defendant  was,  that  each 
should  pRy  one-half  of  their  cost.  He  says  he  asked  the 
defendant  to  furnish  one-half  of  the  money  to  make  them, 
and  the  latter  said  that  he  had  no  ready  money  to  do  it,  but 
that  if  Mr.  Bell  would  make  the  improvements,  the  latter 
could  then  let  the  house  and  receive  the  rents  until  the  cost 
of  them  should  have  been  thus  paid.  He  testifies  positively 
that  the  defendant  was  to  pay  for  one-half  of  the  improve- 
ments. The  defendant,  in  his  testimony,  admits  that  he 
consented  to  part  of  the  improvements,  the  building  of  the 
stable,  kitchen  and  fences,  but  says  that  he  qualified  the 
consent  by  saying  that  he  said  he  would  be  willing  to  spend 
a  year's  rent  in  making  them.  He  does  not  say  that  there 
was  any  agreement  that  the  cost  should  be  limited  to  the 
amount  of  one  year's  rent.  It  is  admitted  that  the  improve- 
ments were  not  only  made  with  his  knowledge,  but  with  his 
consent;  and,  further,  they  appear  to  have  been  necessary 
additions  to  the  property. 

There  will  be  a  decree  that  the  defendant  convey  the 
interest  (one  oue-hundred-and-twentieth  part)  in  the  associa- 
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tion  sold  by  him  to  Mrs.  Bell,  and  that  he  convey  to  her 
one-half  of  the  land  assigned  to  him  on  account  of  his  share ; 
also,  that  he  account  with  her,  and  that,  in  the  account,  she 
be  allowed  for  the  cost  of  the  improvements. 


The  Mutual  Benefit  Life  Insurance  Company 

V. 

Abraham  S.  Jackson  and  others. 

A  complainant's  right  to  interest  as  well  as  principal,  under  a  fore- 
closure decree, — Held,  not  to  be  affected  by  a  decree  in  another  suit  to 
establish  the  title  to  the  premises  as  between  the  defendant  and  third 
parties,  in  which  the  decree  declared  that  complainant's  mortgage  was 
a  lien  on  the  premises  for  the  amount  of  the  principal  only. 


Bill  to  foreclose.  On  final  hearing. 
3l7'.  F.  K.  Howell,  for  complainants. 
Mr.  A.  T.  3IcGill,  for  Freytag  and  wife. 

The  Chancellor, 

This  is  a  suit  for  foreclosure  and  sale  of  mortgaged  prem- 
ises. The  mortgage  was  given  by  Abraham  S.  Jackson 
while  he  had  the  legal  title  to  the  property,  and  the  amount 
of  the  principal  which  it  was  given  to  secure  was  advanced 
by  the  complainants  to  him  to  enable  him  to  purchase  the 
property,  under  a  foreclosure  sale  on  a  mortgage  held  by 
them  and  given  to  them  by  Freytag  and  wife,  and  all  of  it 
was  used  for  the  payment  of  the  amount  due  the  complain- 
ants on  the  execution,  which  greatly  exceeded  it.  The 
answer  of  the  defendants  Freytag  and  wife,  admits  the 
making  of  the  mortgage  in  suit,  and  states  the  fact  of 
the  existence  of  an  action  brought  by  Freytag,  after  the 


4  Stew.]  MAY  TERM,  1879.  51 

Weston  V.  Wilson. 

making  of  the  mortgage,  to  recover  the  property  from  Jack- 
son on  the  ground  that  the  latter  held  it  in  trust  for  him, 
a,ud  that  that  suit  had  resulted  in  a  decree  in  favor  of  Frey- 
tag,  in  which  the  complainants'  mortgage  was  declared  to 
be  a  lien  on  the  mortgaged  premises  for  the  principal 
thereof  only,  and  insists  that  there  should  be  no  decree  for 
interest.  No  opinion  was  written  or  report  made  by  the 
master  to  whom  the  cause  was  referred  for  an  advisory 
opinion.  The  bill  did  not  pray  relief  against  the  complain- 
-ants'  mortgage,  and,  though  the  decree  does  indeed  declare 
that  that  mortgage  shall  be  a  lien  for  the  principal  thereof, 
it  was  as  between  Jackson  and  the  Freytags,  and  not  as 
against  the  complainants.  The  design  was  to  fix  the 
amount  of  encumbrance  which,  as  between  Jackson  and 
the  Freytags,  should  be  left  upon  the  property.  The  inter- 
est was,  as  between  them,  to  be  paid  by  Jackson,  but  the 
complainants  have  a  lawful  and  equitable  lien  for  both 
interest  and  principal  not  affected  by  that  decree,  and  there 
will  be  a  decree  in  this  suit  accordingly. 


James  "Weston 

V. 

Mary  Wilson  and  others. 


Kelief  prayed  by  a  bill  to  rectify  a  deed,  whereby,  through  the  mutual 
mistake  of  the  parties,  a  lot  of  land  was  conveyed  instead  of  an  adjoin- 
ing one,  can  only  be  granted  by  transferring  to  such  adjoining  lot  the 
encumbrances  put  on  the  former  by  the  parties. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  T.  D.  Hoxsey,  for  complainant. 
Mr.  J.  H.  Rogers,  for  defendant. 
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The  Chancellor. 

This  litigation  arises  out  of  the  sale  by  the  defendant's 
testator,  Thomas  Wilson,  to  the  complainant,  in  the  spring 
of  1875,  of  a  tax  title  under  the  charter  of  the  city  of  Pater- 
son,  for  ninety-nine  years,  for  a  lot  of  land  in  Paterson,  des- 
ignated in  the  deed  from  the  city  to  Wilson  as  number  158 
Atlantic  street.  The  bill  alleges  that  Wilson  fraudulently 
represented  to  the  complainant  that  a  lot  adjoining  lot 
number  158,  and  numbered  160,  was  that  lot,  and  that  the 
latter,  confiding  in  the  representation,  entered  upon  number 
160  and  built  a  dwelling-house  there ;  that,  after  the  com- 
plainant had  begun  the  building,  he  was  informed  by  one- 
Michael  McDermott  that  he  was  the  true  owner  of  the  jn-op- 
erty;  that  the  complainant  then  taxed  Wilson  with  the  fraud 
which  he  had  practiced  on  him,  and  that  the  latter  admitted 
it,  and  promised  to  obtain  the  title  to  the  land  from  the 
owner;  that  he  did  so,  but,  without  the  complainant's- 
knowledge,  took  the  title  to  the  property  in  his  own  name; 
that  the  complainant  then,  supposing  the  title  to  the  land 
was  in  himself,  gave  to  Wilson  a  mortgage,  as  he  supposed,. 
on  the  McDermott  property,  for  over  $800,  in  which  were 
included  $500  paid  by  Wilson  to  McDermott  for  the  prop- 
erty, but  he  has  since  learned  that  Wilson  (as  the  complain- 
ant alleges,  in  furtherance  of  his  fraudulent  design)  caused 
the  mortgage  to  be  drawn  and  executed  on  lot  number  158; 
that  the  complainant  left  this  country  in  1876,  and  on  leav- 
ing put  the  property  in  charge  of  one  of  his  friends,  but 
Wilson  subsequently  forcibly  took  possession  of  it,  and  ever 
since  has  retained  possession.  The  bill  prays  that  Wilson 
may  be  decreed  to  hold  the  property  as  trustee  of  the  com- 
plainant until  he  shall  have  accounted  to  the  latter  for  the 
moneys  expended  by  him  on  it,  or  shall  have  granted  the 
land  to  the  complainant  on  such  terms  as  may  seem  equit- 
able.    There  is  no  prayer  for  general  relief. 

Wilson,  who  died  after  filing  the  answer,  answered  the- 
bill  according  to  requirement,  on  oath,  denying  the  fraud, 
and  alleffins  that  the  location  of  the  lot  under  the  tax  deed 
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^'as  a  mere  mistake,  which  he  only  discovered  after  the 
•complainant  had  begun  building;  that  he,  as  soon  as  he  was 
satisfied  of  it,  set  about  buying  the  property,  under  an  agree- 
iment  between  him  and  the  complainant  that,  if  he  would 
buy  the  property  and  convey  it  to  the  complainant,  the 
latter  would  pay  him,  or  secure  to  him  by  mortgage,  $200 
as  additional  purchase-money  for  it  (the  complainant  paid 
^300  when  he  got  the  deed  for  the  tax  title) ;  that  he  accord- 
ingly bought  the  property  and  would  have  conveyed  it  to 
"the  complainant,  but  the  latter  not  only  would  not  pay  or 
secure  the  $200  to  him,  but  abandoned  the  property  and  left 
the  country  not  to  return  again.  He  further  answers  that 
the  mortgage  mentioned  in  the  bill  was  not  given  for  the 
price  of  the  land  bought  from  Mr.  McDermott,  or  any  part 
•of  it,  but  for  money  ($840)  which,  on  the  giving  of  the  deed 
for  the  tax  title,  he  agreed  with  the  complainant  to  lend 
tim,  and  which  he  advanced  to  him  accordingly,  to  enable 
him  to  build  the  house,  and  that  the  mortgage  was  given  at 
the  same  time  as  the  .deed  for  the  tax  title. 

The  proof  in  the  cause  fails  to  show  any  actual  fraud  on 
the  part  of  Wilson,  or  any  fraudulent  design.  He  appears 
to  have  believed  and  to  have  persisted  in  believing,  perhaps 
against  enlightened  advice  and  assurance  to  the  contrary, 
that  the  McDermott  lot,  though  it  was  not  number  158  but 
number  160,  was  indeed  the  lot  which  he  had  bought  at  the 
tax  sale,  and  he  seems  not  only  to  have  been  determined  to 
■defend  the  claim  which  he  asserted  to  it  under  the  tax  title, 
but  to  have  acted  accordingly.  In  agreeing  to  advance,  and 
-actually  advancing,  $840  to  enable  the  complainant  to  build 
the  house  on  the  lot,  solely  on  security  of  mortgage  on  the 
tax  title,  he  gave  the  best  assurance  of  his  confidence  in  the 
claim  which  he  so  asserted.  When,  after  an  action  of  eject- 
ment had  been  brought  by  McDermott  against  the  com- 
plainant to  recover  possession  of  the  property,  he  became 
satisfied  that  the  land  could  not  be  held  under  the  tax  title, 
he,  in  order  to  protect  the  complainant,  bought  the  prop- 
erty from  McDermott,  and  would  have  conveyed  it  to  the 
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complainant  by  deed  with  warranty,  on  receiving  from  him 
$200  or  security  by  mortgage  on  the  property  therefor. 
That  sum,  with  what  the  complainant  had  already  paid  for 
the  tax  title  ($300),  would  be  $85  less  than  the  price  which 
Wilson  paid  McDermott  for  the  property.  The  evidence 
shows  that  the  complainant  verbally  agreed  to  that  propo- 
sition, but  did  not  pay  the  money  or  give  the  mortgage  for 
it,  and  therefore  did  not  get  a  conveyance  of  the  fee  of  the 
property  from  Wilson.  It  also  shows  that  in  the  spring  of 
1877,  the  complainant  sold  the  machinery  with  which  he 
carried  on  his  business  and  left  the  country  not  to  return, 
and  entirely  abandoned  the  property.  This  suit,  though 
prosecuted  in  his  name,  is  really  prosecuted  for  the  benefit 
of  two  of  his  creditors  (under  a  letter  of  attorney  from  him 
to  one  of  them)  to  the  extent  of  their  debts  and  interest,  and 
the  costs  and  expenses  of  suit. 

On  behalf  of  the  complainant  it  is  urged  that,  under  the  cir- 
cumstances, equity  requires  that  he  receive  the  benefit  of  the 
conveyance  from  McDermott  to  Wilaon,  and  that  the  mort- 
gage to  Wilson  be  treated  as  a  mortgage,  not  on  the  prop- 
erty conveyed  by  that  deed,  but  on  the  property  (number 
158)  mentioned  in  the  tax  title  deed;  that  is,  that  the  com- 
plainant be  decreed  to  enjoy  the  McDermott  property  clear 
of  any  claim  on  the  part  of  Wilson's  estate  thereon.  But 
he  that  would  have  equity  must  do  equity.  All  that  the 
complainant  can  ask  is  that  he  be  placed  in  as  good  a  posi- 
tion as  he  would  have  been  in  had  he  received  a  valid  tax 
title  for  ninety-nine  years  to  the  McDermott  property. 
Therefore,  while  he  should  have  the  benefit  of  an  equitable 
estoppel  as  against  the  estate  of  Wilson  to  the  extent  of  the 
term  mentioned  in  the  tax  title  deed,  it  should  only  be  ou 
such  equitable  terms  as  at  the  same  time  to  give  effect  to 
the  Wilson  mortgage  as  a  mortgage  thereon.  There  is  no 
evidence  of  any  refusal  by  Wilson  to  do  whatever  might  be 
necessary  or  desirable  to  confirm  the  title  of  the  complainant 
to  the  McDermott  property  for  the  term  mentioned  in  the 
tax  title  deed.     Shortly  before  Weston  left  the  country  he 
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went  to  Wilson's  house  and  had  an  interview  with  him  on 
the  subject  of  his  title.  Wilson  then  assured  him  that  it 
was  good  for  ninety-nine  years.  When  Harwood,  the  cred- 
itor before  mentioned  to  whom  the  letter  of  attorney  was 
given,  and  who  was  present  at  that  interview,  subsequently 
and  after  Weston's  departure  from  this  country,  called  on 
Wilson  on  the  subject  and  demanded  the  mortgage,  in  order 
that  he  might  get  it  cancelled  of  record,  Wilson,  of  course, 
refused  to  comply  with  the  demand.  It  does  not  appear 
that  any  demand  or  request  was  ever  made  to  him  to  con- 
vey to  Weston  a  term  in  the  property  equal  to  the  terrA 
mentioned  in  the  tax  title  deed.  In  equity  the  defendant 
should  convey  such  title,  but  at  the  same  time  the  title  so 
conveyed  should  be  declared  to  be  subject  to  the  Wilson 
mortgage.  Under  the  circumstances  no  costs  will  be 
awarded  to  either  side. 


James  W.  Lovejoy 

V. 

DiAH  Lovejoy  and  others. 


To  secure  an  existing  indebtedness,  a  deed  (in  fact  a  mortgage)  was 
given  by  D.  to  J.  By  an  error  in  the  description,  it  covered  only 
eleven  feet  of  the  frontage  of  one  of  the  lots.  Other  creditors  after- 
wards recovered  judgments  against  D.,  and  levied  on  the  lot  as 
described  in  J.'s  deed.  Then  J.  recovered  a  judgment  against  D.,  for 
the  same  debt,  and  levied  on  the  whole  lot,  the  mistake  having  been, 
meanwhile,  discovered  and  rectified  by  another  deed  from  D.  to  J. — 
Held,  that  J.'s  lien  on  the  eleven  feet  was  prior  to  that  of  the  other 
judgment  creditors,  by  virtue  of  his  mortgage ;  and  on  the  remainder 
of  the  lot,  by  virtue  of  the  levy  under  his  judgment. 


Bill  to  foreclose  &c.     On  final  hearing  on  pleadings  and 
proofs. 
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Mr.  S.  H.  Grey,  for  answering  defendants. 

The  Chancellor. 

In  April,  1873,  the  defendant,  Diah  Lovejoy,  being 
indebted  to  the  complainant,  his  brother,  in  the  sum  of 
about  $4,350,  besides  interest,  and  being  unable  to  pay  it, 
conveyed  to  the  latter,  in  fee  (but,  as  they  allege,  merely  as 
security  for  the  payment  of  the  debt),  by  deed  executed  by 
him  and  his  wife,  a  farm  in  Stockton  township,  in  the  county 
of  Camden ;  a  lot  of  land  on  Second  street,  in  the  city  of 
Camden,  and  certain  vacant  lots  on  Vine  street,  in  that 
city  ;  and  also  intended  to  convey  a  lot  of  land  on  the  latter 
street,  thirty-one  feet  front  and  rear  by  one  hundred  and 
five  feet  in  depth,  on  which  there  was  a  dwelling-house.  By 
an  error  in  the  description  in  the  deed,  only  part  (a  piece 
eleven  feet  front  and  rear)  of  the  last-mentioned  lot  was 
conveyed.  On  that  piece  a  part  of  the  dwelling-house 
stands.  The  error  in  the  description  was  not  discovered 
until  February,  1874.  In  the  meantime,  certain  other  cred- 
itors of  Diah  Lovejoy  had  recovered  judgments  against 
liim,  which  were  liens  upon  his  land  in  Camden  county. 
Immediately  after  the  mistake  was  discovered,  he  and  his 
wife  executed  and  delivered  to  the  complainant  a  deed  of 
confirmation,  dated  January  18th,  1874,  but  acknowledged 
on  the  18th  of  February,  in  that  year,  stating  the  error  and 
conveying  the  lot  by  a  correct  description.  On  the  15tli  of 
September,  1876,  the  complainant  recovered  a  judgment 
against  Diah  Lovejoy,  in  the  circuit  court  of  Camden 
county,  for  the  same  debt  which  the  deeds  were  given  to 
secure,  and  caused  a  levy  to  be  made,  under  the  execution 
issued  thereon,  upon  the  last-mentioned  lot,  by  a  correct 
description.  The  levies  made  on  the  executions  issued  on 
the  judgments  of  the  other  creditors  were  only  upon  that 
part  of  the  lot  described  in  the  original  deed  to  the  com- 
plainant from  Diah  Lovejoy  therefor. 
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The  complainant  filed  his  bill  in  this  cause  for  reforma- 
tion of  the  erroneous  description,  and  for  foreclosure  and 
eale  of  the  premises  conveyed  to  him  by  the  several  deeds, 
alleging  that  those  deeds,  though  absolute  conveyances  in 
form,  were,  in  fact,  only  mortgages.  The  other  judgment 
creditors  are  parties  to  the  suit.  He  sets  up,  in  his  bill, 
his  own  judgment  and  the  execution  thereon  and  levy 
thereunder. 

The  defendant's  judgment  creditors  answered,  alleging 
that  the  deeds  to  the  complainant  were  fraudulent,  and 
intended  to  hinder,  delay  and  defeat  the  creditors  of  Diah 
Lovejoy,  and  that  the  conveyance  of  January,  1874,  by  the 
latter  to  the  complainant,  was  subject  to  the  lien  of  their 
judgments. 

The  proof  of  a  bona  fide  indebtedness  from  Diah  Lovejoy 
to  the  complainant,  as  alleged  in  the  bill,  is  entirely 
satisfactory.  There  seems  to  be  no  room  to  doubt  that  the 
complainant  did,  in  fact,  in  entire  good  faith,  lend  to  his 
brother  the  sums  of  money,  at  the  times  and  in  the  manner 
stated  in  the  bill.  It  also  appears  that  the  deeds  were 
taken  by  him  as  security  for  the  debt,  and  that  he  had  no 
ulterior  or  other  design  in  accepting  them.  None  of  the 
land,  it  should  be  remarked,  except  the  last-mentioned  Vine 
street  lot,  remains  to  the  complainant.  All  the  rest  has 
either  been  conveyed  by  him  in  satisfaction  of  prior  encum- 
brances, or  has  been  sold  by  virtue  of  judicial  proceedings 
on  such  encumbrances,  and  he  has  realized  nothing  there- 
from. The  complainant  and  Diah  both  swear  that  the 
former  did  not  purchase  the  property,  and  that  the  deeds  to 
him  were  intended  for  mortgages  only,  to  secure  the  debt 
due  to  the  former  from  the  latter.  Diah  swears  that  he 
proposed  to  give  the  complainant  a  mortgage  on  the  prop- 
erty, and  that  he  gave  deeds  instead  of  a  mortgage,  by  the 
advice  of  the  attorney  whom  he  employed  to  draw  the 
papers,  that  form  of  security  being  advised  to  save  expense 
of  foreclosure. 
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The  complainant  testifies  that  Diah,  when  he  gave  him 
the  deeds,  said  it  was  the  best  he  could  do  for  him,  that  they 
were  bat  second  mortgages  at  best,  and  added  that  he  had 
put  the  conveyances  in  the  form  of  deeds  instead  of  a  mort- 
gage, by  the  advice  of  the  attorney  before  mentioned,  for 
the  reason  that  the  property  was  heavily  encumbered,  and 
that  it  was  customary  in  such  cases  to  make  deeds  instead 
of  mortgages  as  security,  and  the  deeds  were  the  same  aS 
mortgages.  The  attorne}'  testifies  that  the  deeds  were  made 
to  secure  the  complainant's  debt,  money  that  Diah  had  bor- 
rowed of  him.  The  complainant  appears  also  to  have  kept 
an  account  of  the  rents  received  by  him  from,  and  money 
by  him  paid  for  or  on  account  of,  the  properties,  crediting 
Diah  with  the  former  and  charging  him  with  the  latter. 
He  appears  to  have  lent  to  Diah,  for  the  accommodation 
of  the  latter,  almost,  if  not  quite,  all  his  property.  He  com- 
plained to  Mr.  Fredericks,  the  sherifi",  as  is  proved  by  the 
defendants,  that  Diah  had  stripped  him  of  everything — had 
taken  every  dollar  he  had.  In  taking  the  deeds,  he  seems 
to  have  been  actuated  merely  by  a  desire  to  secure  his  debt. 
If  Diah  entertained  the  design  of  protecting  the  property 
from  his  other  creditors  by  the  conveyance,  the  complainant 
does  not  appear  to  have  participated  in  it.  Through  his 
attorney,  he  oflfered  to  the  answering  defendants,  through 
their  attorney,  when  they  were  about  to  sell  the  property 
under  their  judgments,  to  convey  the  property  to  them  on 
payment  of  his  debt.  He  would  be  entitled  in  equity  to 
have  the  property  sold  to  pay  his  debt,  if  the  honesty  of  the 
conveyance  were  left  in  doubt.  Demaresi  v.  Terhime,  S  C. 
E.  Gr.  532.  The  complainant  is  entitled  to  a  decree  for  the 
foreclosure  and  sale  of  the  Yine  street  house  and  lot.  His 
mortgage  gives  him  priority  so  far  as  the  part  conveyed  by 
the  original  deed  to  him  therefor  is  concerned.  As  to  the 
rest,  though  the  lien  of  the  judgments  of  the  answering- 
defendants  is  superior  to  his  under  his  mortgage,  he  is  enti- 
tled to  priority  by  virtue  of  his  judgment.  He  insists  that, 
having  proved  that  the  omission  of  part  of  the  lot  from  the 
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description  in  the  deed  of  1873  was  a  mere  mistake,  he  is  in 
equity  entitled,  as  against  the  answering  defendants'  judg- 
ment creditors,  to  a  reformation  of  that  deed  or  to  the 
benefit  of  the  deed  of  confirmation  as  a  reformation.  He 
insists  that  they  must  be  held  to  have  had  notice  by  the 
mere  circumstances  of  the  intention  to  convey  the  whole  of 
the  lot.  The  circumstances  relied  on  are  that  Diah  Lovejoy 
owned  but  eleven  feet  of  the  lot  as  described  in  the  orig-inal 
deed  to  the  complainant,  the  error  being  a  mistake  of 
twenty  feet  in  locating  the  property  in  the  description,  and 
that  the  judgment  creditors  in  their  levies  described  the 
property  in  the  same  way,  intending  thereby  to  include  the 
whole  lot  and  not  eleven  feet  thereof  only.  These  circum- 
stances cannot  be  regarded  as  notice.  The  complainant 
took  his  original  deed  as  securit}-  for  an  existing  debt  (it 
was  two  years  old),  and  parted  with  nothing  of  value  for  it 
when  it  was  given.  He  has,  therefore,  no  equity,  so  far  as 
his  mortgage  is  concerned,  superior  to  that  of  the  answering 
defendants  as  judgment  creditors  [Wheeler  v.  Kirtlcmd,  9 
C.  E.  Gr.  553) ;  but  he  has  a  legal  right  superior  to  theirs 
under  his  judgment  and  execution  and  levy  thereunder. 
Though  his  judgment  is  junior  to  theirs,  he  has  a  levy  there- 
under on  the  part  of  the  lot  not  covered  by  the  description 
of  his  original  deed  therefor,  while  they  have  not,  and  he 
is,  therefore,  entitled  to  priority  of  lien  thereon.  Rev.  jp. 
lOU,  §  5;  Clement  v.  Kaighn,  S  31c Cart.  4,7.  As  to  part  of 
the  lot,  then,  he  is  entitled  to  priority  by  virtue  of  his  mort- 
gage; and  as  to  the  rest,  though  subsequent  under  his 
mortgage,  he  is  prior  by  virtue  of  his  levy. 
There  will  be  a  decree  accordingly. 
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Anthony  A.  Hughes 

V. 

William  Young  and  wife. 

1.  A  person  was  employed  to  find  a  purchaser  for  a  piece  of  prop- 
erty, the  price  to  be  fixed  by  the  vendor.  Having  found  a  purchaser, 
■with  whom  the  vendor  agreed  as  to  the  price, — Held,  that  the  conduct 
of  the  agent  having  been  fair,  no  further  duty  was  imposed  upon  him 
in  the  matter,  by  reason  of  such  special,  qualified  agency. 

2.  The  purchaser  was  to  give  a  mortgage  for  part  of  the  purchase- 
money.  He  offered  to  pay  the  whole  in  cash,  if  desired. — Held,  that, 
under  the  circumstances,  the  fact  of  his  insolvency  would  not  avail  as 
a  defence  against  specific  performance. 

3.  The  buyer  did  not  disclose  the  fact  that  he  was,  in  fact,  purchas- 
ing for  another  person. — Held,  that  he  was  under  no  duty  to  disclost 
his  principal. 


Bill  for  specific  performance  of  agreement  for  sale  of 
lands,  and  bill,  in  the  nature  of  a  cross-bill,  to  set  aside  the 
agreement.     On  final  hearing  on  pleading  and  proofs. 

31r.  J.  Garrick  and  Mr.  William  A.  Lewis,  for  complainant. 

3Ir.  Charles  H.  Marishome,  for  defendants. 

The  Chancellor. 

The  original  bill  is  filed  to  compel  specific  performance 
•of  an  agreement  made  on  the  27th  of  August,  1877, 
l)etween  the  defendants  in  that  bill,  William  Young  and  his 
wife  of  the  one  part,  and  Anthony  A.  Hughes  of  the  other, 
for  the  sale  and  conveyance  by  the  former  to  the  latter  of  a 
lot  of  land  and  premises  on  Newark  avenue,  in  Jersey 
City.  On  the  avenue  there  is  a  brick  building,  and 
on  the  rear  of  the  lot  a  wooden  building.  The  price 
fixed  in  the  agreement  was  $13,000,  of  which  $6,000 
were  to  be  paid  in  cash,  and  the  balance  to  be  secured 
by   a   bond   and    mortgage   on    the    premises,   payable    in 
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five  years,  with  interest.  The  deed  was  to  be  delivered 
on  the  15th  of  September,  1877.  The  agreement  provided 
that  the  property  was  to  be  sold  free  and  clear  of  all  encum- 
brances to  the  date  of  the  deed,  and  that  Joseph  Warren, 
the  agent  for  selling  the  property,  was  to  receive  $200  as 
his  commissions  for  selling.  By  an  endorsement  on  the 
agreement,  it  was  declared  that  the  property  was  sold  sub- 
ject to  a  lease  given  to  one  Piaget,  and,  by  another  endorse- 
ment on  the  instrument,  Hughes  agreed  to  take  the  prop- 
erty subject  to  that  lease. 

A  bill  in  the  nature  of  a  cross-bill  was  exhibited  against 
the  complainant,  Joseph  Warren,  before  mentioned,  Wil- 
liam E.  Flemming  and  Joseph  Moore.  It  seeks  to  set  aside 
the  agreement  on  the  ground  of  duress  and  evil  practice  on 
the  part  of  Warren  and  Hughes.  It  states  that  Warren, 
being  a  general  agent  for  the  sale  and  exchange  of  real 
estate  in  Jersey  City,  in  the  summer  of  1877  applied  to  the 
complainant,  William  Young,  and  offered  to  procure  a  pur- 
chaser for  the  property,  and  that  the  latter  accepted  the 
proposition,  but  declared  that  he  would  not  sell  the  prop- 
erty for  less  than  $18,000 ;  that  Warren  at  that  time  was, 
and  for  a  long  time  previously  thereto  had  been,  the  agent 
of  Young  to  let  the  house  on  the  rear  of  the  lot,  and  had 
collected  the  rents  thereof  for  him,  and  that  he  had  been 
previously  employed  as  his  agent  for  the  renting  and  collec- 
tion of  the  rents  of  other  pieces  of  Young's  property.  It 
further  states  that,  on  or  about  the  25th  day  of  August, 
1877,  Warren  called  on  Young  and  his  wife  and  urged  them 
to  sell  the  property  for  $12,000;  that  they  refused  to  sell  at 
that  price,  and  that  Warren  then  requested  them  to  show 
him  the  lease  before  mentioned,  made  to  Piaget,  which  was 
for  the  term  of  five  years,  to  commence  on  the  1st  day  of 
May  then  next,  on  which  was  reserved  an  annual  rent  of 
$1,350,  to  be  paid  in  equal  monthly  payments;  that  War- 
ren, on  examining  it,  falsely  stated  that  the  lessee  was  not 
worth  a  dollar,  and  that  by  the  terms  of  the  lease  the  lessee 
could  remain  in  possession  of  the  land  for  twelve  months. 
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without  paying  any  rent,  and  added  that  no  one  would  buy 
the  property  with  that  lease  upon  it.  It  further  states  that 
Young  and  his  wife  are  persons  of  advanced  age,  he  being 
seventy  and  she  sixty  years  old ;  that  the  former  is  quite 
deaf  and  can  only  hear  with  difficulty  what  is  said  in  con- 
versation; that  neither  of  them  is  of  strong  or  vigorous 
mind  and  will,  and  both  are  ignorant  of  business,  such  as 
the  sale  of  property;  that  the  wife  can  neither  read  nor 
write ;  that  Warren  is  a  shrewd,  sharp  and  experienced  man 
and  real  estate  agent,  and  has  been  for  many  years  engaged 
in  that  business ;  that  Young  and  his  wife,  fearing  that  War- 
ren's misrepresentations  about  the  lease  might  be  true,  were 
greatly  alarmed  and  confused  by  them ;  that  on  the  27th  of 
August,  two  days  afterwards,  Warren,  in  company  with  the 
complainant,  Hughes,  called  on  Young  and  his  wife  at  their 
house  and  asked  them  to  sell  the  property  to  Hughes,  and 
to  name  their  price  for  it;  that  she  named  $20,000;  that 
Warren  thereupon  arose  from  his  chair,  and  in  an  excited 
manner  walked  up  and  down  the  room,  and  spoke  loud  and 
angrily,  and  told  Young's  wife  to  "  say  something  reason- 
able," or  words  to  that  effect,  and  otherwise,  by  gesture  and 
words,  acted  and  spoke  in  a  manner  calculated  to  alarm, 
confuse  and  intimidate  Young's  wife;  that  Warren  said 
that  Hughes  would  pay  $13,000  for  the  property,  and  that 
was  all  it  was  worth,  and  urged  Young  and  his  wife  to  sell 
for  that  sum;  that  they  were  excited  and  confused  by  his 
manner  and  language,  and  were  influenced  to  yield  to  his 
urgency  by  his  previous  misrepresentations  about  the  lease ; 
that  he  then  prepared  a  writing  purporting  to  be  an  agree- 
ment (being  the  agreement  mentioned  in  the  bill  in  the  suit 
for  specific  performance)  between  them  of  the  one  part  and 
Hughes  of  the  other,  whereby  they  were  to  sell  the  latter 
the  property,  free  from  encumbrance,  for  $13,000,  of  which 
$6,000  were  to  be  paid  in  cash  and  $7,000  to  be  secured  by 
Hughes's  bond  and  a  mortgage  upon  the  property  payable 
in  five  years;  that  Warren  inserted  in  the  agreement  a 
statement  that  he,  as  the  agent  for  selling  the  property,  was 
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to  receive  from  Young  and  his  wife  $200  commission;  that 
Young  and  his  wife  objected  to  signing  the  paper,  saying 
that  Young  wished  to  consult  with  his  friends  and  counsel 
about  it  before  doing  so,  but  Warren  and  Hughes  both 
urged  him  to  sign  at  once ;  that  Young  and  his  wife,  in 
their  confusion  and  excitement,  yielded  to  their  importuni- 
ties and  signed  the  paper,  and  that  Hughes  then  paid  to 
Young  and  his  wife  $25  on  account  of  the  price. 

The  cross-bill  charges  that  Warren,  after  becoming  the 
agent  of  Young  for  the  sale  of  the  property,  fraudulently, 
and  without  the  knowledge  or  consent  of  Young  and  his 
wife,  agreed  with  Hughes,  or  with  some  other  of  the  defend- 
ants in  the  cross-suit,  to  procure  a  sale  of  the  property  by 
Young  and  his  wife  for  a  sum  less  than  that  which  they 
were  willing  to  accept;  that  Hughes  is,  and  was  at  the  time 
of  the  sale,  insolvent,  and  that  Warren  was  well  acquainted 
with  him  and  knew  that  fact,  but  concealed  it  from  Young 
and  his  wife;  that  they  did  not  know  or  suspect  it  until 
after  they  had  signed  the  agreement.  The  bill  further 
states  that  the  wife  of  Hughes  (to  whom  Hughes  had,  sub- 
f  equently  to  the  making  of  the  agreement,  directed  that  the 
deed  should  be  made  instead  of  to  himself)  has  not  the 
means  with  which  to  purchase  the  property,  and  that  neither 
he  nor  his  wife  has  relations  possessed  of  such  means  as  that 
they  would  be  likely  to  advance  to  them  money  sufficient 
for  the  purchase ;  that  the  front  house  on  the  property,  being 
the  brick  house,  was,  at  the  time  of  filing  the  bill,  leased  to 
Joseph  C.  Moore,  one  of  the  defendants,  who  kept  a  store 
there  and  carried  on  the  business  of  pharmacy  therein,  and 
whose  term  in  that  property  expired  on  the  1st  day  of  May 
then  next ;  that  Moore's  wife  is  a  daughter  of  the  defendant 
Flemming,  and  that  Flemming  and  Moore  reside  together 
in  the  same  house  in  Jersey  City;  that  Moore  is  generally 
reputed  to  be  a  man  of  small  means,  but  Flemming  is  said 
to  be  possessed  of  large  wealth ;  that  about  the  time  of 
making  the  lease  to  Piaget,  during  the  month  of  July,  1877, 
Flemming  applied  to  Young  and  requested  him  to  sell  the 
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property  to  him  for  |12,000,  which  Young  refused  to  do; 
that  Moore,  shortly  before  the  sale  to  Hughes,  in  conversa- 
tion with  Young,  decried  the  property,  and  said  to  Young 
that  if  it  had  been  sold  for  $12,000  to  Elemming,  Young 
would  have  been  better  off  by  $400  a  year,  and  added  that 
Flemming  would  not  have  the  property  then  (at  the  time 
of  the  conversation)  for  the  taxes.  The  bill  further  states, 
in  substance,  that  the  purchase  was,  in  point  of  fact,  made 
by  Flemming  or  Moore  through  Hughes,  and  that  "Warren 
knew,  at  the  time  of  the  sale  to  Hughes,  that  Hughes  was, 
in  fact,  purchasing  the  property  for  Flemming  or  Moore, 
and  that  he  fraudulently  concealed  that  fact  from  Young 
and  his  wife.  It  charges  that  Hughes  and  Flemming  and 
Moore  fraudulently  combined  with  "Warren,  as  the  agent  of 
Young  for  the  sale  of  the  land,  to  procure  from  Young  a 
sale  for  less  than  its  fair  value. 

After  a  careful  consideration  of  the  testimony  in  the 
case,  I  am  satisfied  that  the  relief  prayed  by  the  cross-bill 
should  not  be  granted.  It  appears  that  "Warren  occupied 
towards  Young  the  relation  of  agent  only  in  respect  to  the 
renting  of  part  of  his  property  and  collecting  the  rents ; 
that,  as  to  the  sale  of  the  property,  Warren  was  vested  with 
no  discretion,  and  had  no  power  to  bind  Young,  and  was 
not  in  any  way  charged  with  a  care  for  Young's  interest  in 
selling.  The  price,  according  to  the  cross-bill,  was  fixed  by 
Young  himself,  and  it  appears,  by  the  testimony,  that  "War- 
ren had  leave  only  to  find  a  purchaser  for  the  property,  but 
the  price  was  to  be  fixed  by  Young. 

Nor  does  the  proof  appear  to  justify  the  statements  and 
charges  in  the  cross-bill  in  respect  to  the  alleged  duress 
under  which  the  complainants  in  that  bill  say  the  agreement 
was  made.  The  conduct  of  "Warren  appears  to  have  been 
fair.  Although,  when  the  lease  to  Piaget  was  shown  to 
him  by  Young  and  his  wife,  he,  at  first,  thought,  and  so 
said,  that  the  rent  was  payable  only  at  the  end  of  the  year, 
it  being,  by  the  terms  of  the  lease,  made  payable  "  twelve- 
monthly,"  he  subsequently  and  in  the  same  conversation 
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concluded  that  he  was  in  error  on  that  point,  and  that  the 
rent  was  payable  monthly,  and  so  informed  Young  and  his 
wife.  He  denies  that  he  said  that  Piaget  was  a  man  of  no 
property,  although  he  admits  that  he  expressed  some  doubts 
on  the  subject.  The  evidence  as  to  the  want  of  capacity  of 
Young  and  his  wife  to  transact  business,  fails  to  establish 
their  want  of  competency,  but,  on  the  other  hand,  shows 
that  they  were  capable  of  managing  their  own  business; 
and  the  defect  of  hearing  of  the  former  is  shown  to  be 
greatly  exaggerated. 

Much  stress  was  laid,  on  the  argument,  upon  the  circum- 
stance that  Hughes,  who  appears  to  have  purchased  for 
Moore,  did  not  disclose  the  fact  that  he  was  not  purchasing 
for  himself.  The  concealment,  however,  was  of  no  import- 
ance. The  property  was  subject  to  a  long  lease  to  Piaget, 
80  that  Moore,  whose  lease  expired  in  May,  1877,  could  not 
have  expected  to  obtain  possession  of  the  property  for  a 
long  period  of  time.  It  is  not  to  be  presumed,  therefore, 
that  a  large  price  could  have  been  obtained  from  him  for 
the  property,  by  reason  of  the  fact  that  he  was  established 
there,  and  it  would  be  to  his  disadvantage  to  be  compelled 
to  remove  to  another  place  of  business.  Besides,  the  agent 
was  under  no  duty  to  disclose  his  principal  in  the  premises. 

Nor  will  the  fact  of  the  insolvency  of  Hughes,  if  it  be 
conceded,  under  the  circumstances,  affect  the  liability  of 
Young  to  be  compelled  to  specifically  perform  his  agree- 
ment, for  it  appears  that  Hughes  offered  to  pay  the  entire 
amount  of  the  purchase-money  in  cash.  JTor  does  there 
appear,  in  the  price  at  which  the  property  was  sold,  to  be 
any  ground  for  objection  to  the  agreement  on  the  score  of 
inadequacy. 

The  price  mentioned  in  the  agreement  is  $13,000.  A 
number  of  witnesses  are  produced,  on  the  part  of  Young, 
to  testify  as  to  the  value  of  the  property.  Mr.  "Weart  esti- 
mates the  value  of  the  lot  at  $12,000,  and  that  of  the  build- 
ings at  from  $3,000  to  $4,000.  He  says  that  he  is  not  very 
familiar  with  the  buildings,  particularly  the  rear  building; 
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but  he  thinks  the  property  ought  to  bring  Slo,000,  if  a 
reasonable  credit  were  given.  He  also  says  that  the  build- 
ings are  old.  Mr.  Kingsland  puts  the  value  of  the  lot  at 
from  $12,000  to  $13,000,  and  the  value  of  the  buildings  at 
$3,000.  He  says,  however,  that  he  has  not  had  occasion  to 
examine  the  property  for  many  years,  though  he  adds  that 
he  knows  it  very  well.  Mr.  Dugan  gives  it  as  his  opinion 
that  the  lot,  without  the  buildings,  would  probably  bring 
$10,000  to  $12,000;  that  it  was  assessed  at  $9,500,  and  the 
assessor  is  supposed  to  assess  the  property  at  the  amount 
which  it  would  bring,  in  cash,  if  sold  on  the  day  the  assess- 
ment is  made,  but,  he  says,  the  practice  has  been  to  assess 
at  one-third  less  than  the  market  value.  He  adds  that,  in 
his  judgment,  the  lot,  with  the  buildings,  is  worth  $15,000; 
but,  at  the  assessment,  with  the  addition  of  one-third,  it 
would  be  w^orth  only  $12,666.  He  says  he  does  not  regard 
the  rear  building  as  being  worth  anything ;  that  it  has  no 
value.  Mr.  Hemmingway  is  the  owner  of  property  on 
Newark  avenue,  the  lot  next  to  the  property  in  question. 
He  has  improved  his  property,  building  upon  it  a  four-story 
brick  building,  which  cost  him  about  $11,000.  He  gave  for 
his  lot  $14,800,  eight  years  prior  to  the  time  when  he  tes- 
tified in  1878.  He  says  he  considered  that,  when  he  bought, 
he  paid  an  enormous  price  for  his  property,  and  so  consid- 
ered it  afterwards,  and  has  often  been  sorry  that  he  bought 
it;  that  it  has  depreciated  in  value  since  he  purchased  it; 
that,  at  the  time  when  he  testified,  he  considered  the  value 
of  the  land,  not  counting  the  building,  at  $10,000  to 
$12,000,  and  he  considers  the  value  of  Young's  lot,  without 
the  buildings,  $10,000  or  $11,000;  that,  if  he  had  more 
money  than  he  knew  what  to  do  with,  he  might  give 
$11,000  for  it,  and  that  the  building  is  a  mere  shell.  He 
says  that  he  considers  the  Young  property  (the  property  in 
question  in  this  suit),  according  to  the  present  market,  not 
worth  over  $12,000  or  $14,000  at  the  outside,  and  that  he 
would  not  give  over  $13,000  for  it,  though  he  might  give 
$13,500.     Mr.  Carswell  puts  the  value  of  the  property  at 
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■$11,000.  Mr.  Crane  values  it  at  about  $12,000.  Mr.  Leake 
is  the  owner  of  a  neighboring  property,  on  the  same  street, 
of  at  least  equal  value  with  that  in  question.  He  swears 
that  $11,600  was  the  best  price  he  could  get  for  it  at  a 
public  sale,  in  March,  1877,  though  three  years  and  a  half 
before  that  time  he  was  offered,  by  Mr.  "Warren,  $22,500; 
and  he  adds  that  he  sold  the  property,  in  November,  1877, 
for  $10,750. 

The  bill  in  the  nature  of  a  cross-bill  will  be  dismissed, 
with  costs,  and  there  will  be  a  decree  for  specific  perform- 
ance in  this  suit. 


James  N.  Lawrence  and  wife 

V. 

Ephraim  p.  Emson. 

The  power  "  to  settle  "  on  an  assignment  of  a  complainant's  interest 
in  a  contract, — Held,  not  to  authorize  the  assignee  to  include  it  in  a 
general  arbitration  of  all  the  matters  in  difference  between  him  and 
the  other  party  to  the  contract. — Held,  also,  that  an  award  thereon 
obtained  against  the  protest  of  the  complainant,  and  by  the  assignee's 
deception,  constitutes  no  bar  to  a  specific  performance  of  such  con- 
tract. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  S.  A.  Allen  and  Mr.  F.  Kingman,  for  complainants. 
Mr.  W.  H.  Vredenburgh,  for  defendant. 

The  Chancellor. 

On  the  6th  of  October,  1868,  Ephraim  P.  Emson  executed 
an  agreement  with  James  N.  Lawrence  and  Annie,  his  wife, 
by  which  it  was  recited  that  they  had  that  day  sold  and  con- 
veyed to  him  all  their  right,  title  and  interest  in  certain 
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tracts  of  cedar  swamp  described  in  the  deed  from  them  to 
him,  and  he  thereb}^  in  consideration  thereof,  agreed  with 
them  that,  in  addition  to  the  sum  of  $500  by  him  paid  to 
them  on  the  dehvery  of  the  deed,  he  would  prosecute  to  a 
final  conclusion  the  suit  in  this  court  in  which  Mr.  Law- 
rence was  complainant  and  Phebe  Ann  Lawrence  and  others 
were  defendants,  at  his  own  cost  and  pay  all  expenses,  and 
would  bring  it  to  a  close  as  soon  as  practicable,  and  that  he 
would,  at  the  termination  of  the  suit,  well  and  sufficiently 
convey  to  them  or  the  survivor  of  them,  or  to  their  heirs  or 
assigns,  one-half  of  all  the  lands  which  might  be  recovered 
in  the  suit  or  by  compromise  or  settlement  thereof,  or  of 
the  proceeds  thereof  in  case  a  sale  should  be  ordered  by  the 
court  or  agreed  upon  between  the  parties ;  and,  in  addition 
thereto,  would  also  pay  to  Mr.  Lawrence,  his  heirs  or 
assigns,  $500  in  cash  at  the  end  of  the  suit.  The  suit 
resulted  successfully  for  the  complainant  therein.  Mr. 
Emson  did  not  comply  with  the  agreement,  and,  on  the  27th 
of  May,  1872,  Lawrence  and  his  wife  filed  their  bill  in  this 
court  against  him  for  specific  performance  thereof.  Emson 
filed  his  answer  thereto  on  the  14th  of  August  following, 
and  they  filed  their  replication  on  the  25th  of  September. 

On  the  27th  of  December,  1872,  Lawrence  and  his  wife,  by 
their  assignment  of  that  date,  assigned  to  "William  Warwick, 
for  valuable  consideration,  as  it  was  stated  in  the  instru- 
ment, the  agreement  and  all  moneys  due  and  to  grow  due 
thereon,  and  all  their  right,  title  and  interest  to  the  lands 
and  premises  mentioned  therein,  and  all  benefit  of  all  pro- 
ceedings to  be  had  thereon.  And  they  thereby  authorized 
and  empowered  him  to  do  all  and  every  act  and  thing  neces- 
sary and  proper  for  the  recovery  of  the  lands  and  for  the 
recovery  of  moneys  due  and  for  settlement  with  Emson. 

On  the  18th  day  of  July,  1874,  they  filed  an  amended  bill 
to  restrain  proceedings  in  partition  at  law  which  were  in 
progress  for  the  partition,  between  Emson  and  his  grantees, 
of  part  of  the  property,  and  to  restrain  Emson  from  cutting 
down  timber  on  any  part  of  the  property.     More  than  a 
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year  before  the  tiling  of  the  amended  bill,  and  in  the  month 
■of  May,  1873,  Warwick  and  Emson  entered  into  an  arbitra- 
tion of  all  matters  in  difl'erence  between  them,  and,  on  the 
16th  of  that  month,  the  arbitrators  awarded  that  Emson 
should  pay  to  Warwick  $942.33,  on  or  before  August  16th, 
1873,  in  full  discharge  of  all  demands  by  either  of  them 
4igainst  the  other. 

On  the  7th  of  June,  1873,  Emson  paid  that  money  to 
Warwick,  who  thereupon,  in  consideration  thereof,  acknowl- 
edged satisfaction  of  the  agreement  which  Lawrence  and 
his  wife  had  assigned  to  him  and  of  all  rights  that  had 
accrued  or  might  accrue  to  him  thereon,  and  surrendered 
the  agreement  to  Emson.  By  the  answer  (filed  September 
28th,  1874)  to  the  amended  bill,  Emson  alleged  that,  since 
the  filing  of  the  original  bill,  the  whole  subject  matter  of 
that  bill  and  of  the  amended  bill  had  been  compromised, 
adjusted  and  fully  settled,  between  the  parties  to  the  bills, 
by  an  award  of  arbitrators,  and  that,  before  the  filing  of  the 
amended  bill,  he  paid  to  Lawrence  and  his  wife  $942.33 
(the  sum  awarded  to  be  paid  by  him  to  Warwick)  in  full 
satisfaction  and  discharge  of  the  agreement  and  of  all  claims 
on  which  the  suit  was  founded,  and  that,  in  consideration 
thereof,  the  agreement  was  released  by  release  under  seal 
and  fully  satisfied  and  discharged  and  duly  surrendered  by 
them  to  him,  and  that  it  was  then  duly  cancelled  by  him. 
The  defendant,  in  support  of  this  defence  of  arbitrament  and 
award,  relies  on  the  arbitration  between  him  and  Warwick 
and  the  award  thereunder.  The  complainants  insist  that 
Warwick  had  no  right  to  submit  the  claim  assigned  to  him 
to  arbitration,  without  their  consent,  and  that  Emson  and 
the  arbitrators  were  notified  of  the  fact ;  and  they  insist,  fur- 
ther, that  the  arbitration  was  unfairly  conducted;  that  the 
arbitrators  adjourned  it,  at  Emson's  request,  for  a  week,  and 
that  thereupon  Mrs.  Lawrence  and  her  counsel,  who  were 
her  son  James  and  Joel  M.  Van  Arsdaleu,  who  attended  the 
arbitration,  went  away  accordingly,  expecting  to  return  at 
the  day  to  which  the  adjournment  was  made,  and  that  she 
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and  they  did  not  return,  because,  and  only  because,  War- 
wick, within  the  week,  informed  James  Lawrence,  by  letter, 
that  the  arbitration  was  ended.  The  complainants  say  that 
the  assignment  to  Warwick  was  made  to  him  merely  as 
security  for  money  due  him  from  James  N.  Lawrence,  and 
that,  when  it  was  made,  he  executed  and  delivered  to  the 
complainants  an  instrument  of  writing  in  which  he  agreed  to 
pay  over  to  them  all  that  he  should  recover  in  case  of  settle- 
ment or  compromise,  over  and  above  the  amount  so  due 
him ;  and,  also,  that  he  would  not  settle  or  attempt  to  settle 
with  Emson  without  the  full  consent  and  approbation  of 
Mrs.  Lawrence  first  had  and  obtained.  James  Lawrence 
and  Mr.  Van  Arsdalen  both  say  that  that  agreement  on  the 
part  of  Warwick  was  read  to  the  arbitrators  as  notice  that 
Warwick  had  no  right  to  submit  the  claim  to  arbitration. 

If  Emson  had  notice  that  Warwick  was  not  the  absolute 
owner  of  that  claim  and  had  no  right  to  submit  it  to  arbi- 
tration without  first  obtaining  the  consent  of  Mrs.  Lawrence,, 
the  arbitrament  and  award  will  constitute  no  bar  to  this  suit, 
James  Lawrence  and  Van  Arsdalen  and  Mrs.  Lawrence  all 
swear  that  the  agreement  made  by  Warwick  was  to  the 
effect  that  he  would  pay  over  to  the  complainants  all  that 
he  might  receive  on  the  claim,  over  and  above  his  demand, 
and  that  he  would  not  settle  with  Emson  without  Mrs.  Law- 
rence's full  and  free  consent.  Both  James  Lawrence  and 
Van  Arsdalen  swear  that  the  agreement  on  the  part  of 
Warwick  was  read  before  the  arbitrators.  On  the  other 
hand,  Emson  and  Warwick  and  the  two  of  the  arbitrators 
who  testified  (the  other  is  dead),  all  deny  it.  Mrs.  Law- 
rence says,  indeed,  that  the  agreement  (which  is  lost)  was  in 
her  possession  at  New  Egypt,  where  the  arbitration  took 
place,  and  that  she  neither  handed,  gave  nor  showed  it  to 
any  one,  and  does  not  know  that  she  took  it  out  from  among 
her  papers,  but  she  also  swears,  as  do  James  and  Van  Ars- 
dalen, that  she  told  the  arbitrators  that  Warwick  had  no 
right  to  submit  the  claim  to  arbitration  without  her  consent 
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The  testimony  of  Mr.  Emson  on  this  subject  is  note- 
worthy. On  his  cross-examination  he  says  he  does  not  recol- 
lect that  Mrs.  Lawrence  stated  to  him  that  Warwick  had  no 
right  to  arbitrate  the  matter ;  that  he  does  not  recollect  that 
she  objected  to  the  arbitration  going  on.  It  will  be  seen 
that  his  denial  is  qualified;  and  here  it  may  be  remarked 
that  it  appears,  by  the  testimony  of  the  arbitrators,  that  there 
was  a  dispute  between  Mrs.  Lawrence  and  Mr.  Emson  in 
regard  to  a  claim  against  her  husband,  which  Mr.  Emson 
proposed  to  oftset  against  the  claim  against  him.  I^ow, 
unless  she  had  an  interest  in  the  claim  which  it  was  proposed 
to  arbitrate,  it  is  difficult  to  account  for  her  intervention 
and  the  manifest  recognition  on  the  part  of  Emson  and 
Warwick  of  her  right  to  be  heard.  The  fact  that  three 
years  and  a  half  elapsed  between  the  time  of  the  arbitration 
and  the  time  when  the  witnesses,  James  Lawrence,  Mrs. 
Lawrence  and  Van  Arsdalen,  were  sworn,  is  enough  of 
itself  to  account  for  the  discrepancy  in  their  testimony  in 
reference  to  the  reading  of  the  agreement  to  the  arbitrators. 
It  is  true,  Mr.  Richey,  the  lawyer  who  drew  the  agreement 
signed  by  Warwick  (he  does  not  speak  positively),  says  he 
does  not  remember  that  the  instrument  contained  any  pro- 
vision against  settlement  without  Mrs.  Lawrence's  consent. 
It  is  not  surprising  that,  after  the  lapse  of  six  years,  he 
should  have  no  particular  recollection  in  regard  to  a  paper 
drawn  merely  in  the  course  of  his  daily  business.  He  says, 
however,  that  he  thinks  that  an  arbitration  was  spoken  of 
at  the  time,  but  whether  if  was  mentioned  in  the  paper  or 
not,  he  does  not  recollect.  It  was  urged  on  the  part  of  the 
defendant,  on  the  hearing,  that  the  power  to  settle  involved 
the  power  to  submit  to  arbitration,  but  if  Emson  understood 
that  Warwick  was  not  acting  wholly  for  himself,  but  was 
executing  a  power,  even  though  coupled  with  an  interest, 
he  was  bound  to  take  notice  of  the  limitations  of  the  power. 
Warwick's  power  to  settle  did  not,  especially  under  the  cir- 
cumstances, authorize  him  to  submit  to  arbitration.  Stori/ 
on  Agency  §  99  ;  3Iorse  on  Arbitration  11 ;  2  Parsons  on  Cotif 
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tracts  WO.  Had  the  complainants  taken  part  in  the  arbitra- 
tion without  protest,  they  would  have  been  bound  by  the 
result.  But  they  did  not  do  so,  and  there  is  strong  reason  for 
believing  that  they  were  designedly  prevented  from  being 
present  after  Mrs.  Lawrence  made  objection.  She  and  her 
counsel  all  swear  that  the  arbitrators  adjourned  for  a  week, 
on  the  application  of,  and  to  accommodate,  Mr.  Emson,  and 
they  left  the  place  with  that  understanding. 

Mr.  Hurley,  one  of  the  arbitrators,  on  cross-examination 
says  that  he  does  not  think  that  the  arbitrators  adjourned, 
though  there  was  some  talk  about  it.  But,  on  the  other 
band,  on  the  24th  of  April,  1874,  in  an  affidavit  made  by 
him  in  this  suit,  to  be  used  on  behalf  of  Emson  on  the 
argument  of  an  order  to  show  cause  why  the  bill  should 
not  be  dismissed  for  want  of  prosecution,  he  swore  that 
"  the  arbitration  was  adjourned  in  the  morning  to  some 
other  day." 

Mr.  Meirs,  the  other  arbitrator  who  was  sworn,  says  he 
does  not  recollect  that  any  adjournment  took  place,  and 
Mr.  Emson  and  Warwick  say  that  there  was  no  adjourn- 
ment. But  on  this  point  the  letter  written  by  Warwick  to 
James  Lawrence  is  most  important  testimony.  It  is  dated 
May  21st,  1873,  five  days  after  the  day  on  which  the  arbi- 
trators met.  In  it  Warwdck  says  that  the  arbitration  ended 
without  a  settlement,  and  he  offers  to  assign  the  claim  to 
James  Lawrence,  or  au}^  responsible  person  whom  the  latter 
will  name,  if  the  latter  wnll  pay  his  demand,  with  some- 
thing additional  for  his  trouble,  or  give  him  satisfactory 
security  for  its  payment  at  an  early  day.  He  says  he  can 
give  him  some  valuable  information,  and  says,  also,  that  the 
claim  is  in  better  shape  than  ever,  and  adds  that  as  they 
(James  Lawrence  and  Van  Arsdalen)  are  lawyers,  they  can 
make  the  case  out,  and  they  will  make  "  something  nice 
out  of  it,  as  they  ought."  He  is  urgent  to  have  the  matter 
attended  to  at  once,  if  they  conclude  to  take  the  assignment. 
It  is  said,  by  way  of  explanation  of  this  extraordinary  state- 
ment, that  the  arbitration  w^as  ended  without  a  settlement, 
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when,  in  fact,  there  had  been  an  award  in  his  favor  five 
days  before  the  date  of  the  letter,  and  on  the  very  day  on 
which  the  arbitrators  met;  that  Warwick  had  not  then 
been  able  to  get  the  money  awarded,  and,  in  fact,  did  not 
get  it  until  the  June  following;  but  this  is  no  explanation, 
because,  by  the  terms  of  the  award,  the  money  was  not 
payable  until  August  following.  He,  in  fact,  not  only  got 
the  money  before  it  was  payable  by  the  award,  but  got  it 
very  soon  (seventeen  days)  after  he  wrote  that  letter.  The 
manifest  object  of  the  letter  was  to  deceive  Mrs.  Lawrence 
as  to  the  arbitration,  and  to  lead  her  to  believe  that  it  had 
been  entirely  abandoned.  Its  initial  statement  was  not  true 
in  any  sense. 

The  arbitration  itself  w^as  conducted  almost  entirely  after 
Mrs.  Lawrence  and  her  counsel  had  gone  away.  Neither 
of  the  arbitrators  can  say  w^hy  she  and  her  counsel  left 
before  the  arbitration  was  concluded.  Neither  can  Emson 
nor  Warwick.  But  that  they  did  go  is  undeniable.  The 
arbitrators  swore  no  witnesses,  but  appear  to  have  accepted 
an  account  against  James  'N.  Lawrence  which  was  disputed 
by  Mrs.  Lawrence  before  the  arbitrators,  according  to  the 
testimony  of  the  arbitrators,  without  even  Emson's  oath. 
The  claim  assigned  to  him  by  the  Lawrences  was  all  the 
demand  that  Warwick  had  against  Emson. 

Under  the  circumstances,  the  arbitration  and  award  can- 
not be  accepted  as  a  bar  to  the  complainants'  claim.  For 
the  money  paid  to  Warwick,  Emson  will  have  credit. 
James  N.  Lawrence,  it  may  be  stated,  was,  when  the  arbi- 
tration took  place,  out  of  the  state,  and  he  has  ever  since 
remained  away.  Emson  has  never  sought  or  been  wnlling 
to  come  to  any  account  except  in  the  arbitration  with  War- 
wick. He  has  always  denied  his  liability  under  the  agree- 
ment made  by  him  with  Lawrence.  In  his  answer  to  the 
original  bill,  he  denied  that,  on  the  day  of  the  date  of  that 
agreement,  or  at  any  time,  he  entered  into  it  or  signed  any 
such  agreement,  and,  by  his  answer  to  the  supplemental  bill, 
he  makes  a  similar  denial.     When  examined  as  a  witness  in 
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this  suit,  he  refused  to  acknowledge  that  the  signature  to 
the  agreement  was  his,  but  would  only  say  that  it  "  looked 
like  "  his. 

The  agreement  is  fully  proved  and  the  arbitration  and 
award  are  no  bar  to  the  relief  sought  in  this  suit.  There 
will,  therefore,  be  a  decree  establishing  it  and  for  specific 
performance  of  it  by  equal  partition  between  the  complain- 
ants and  Emson,  according  to  the  agreement,  of  all  the  lands 
therein  mentioned  and  conveyed  by  the  complainants  to 
him  and  remaining  unsold  when  this  suit  was  begun,  and  he 
vnh  be  required  to  account  to  them  for  one-half  of  the  value 
of  the  land  sold  by  him  before  the  commencement  of  this 
suit,  and  for  all  other  moneys  due  to  them  under  the  agree- 
ment. As  before  stated,  he  will  have  credit  for  the  amount 
paid  to  Warwick. 


Margaret  Purcell  and  others 

V. 

Patrick  Enright  and  others. 

Parties  who,  with  notice  of  the  client's  possession  through  his  ten- 
ants, purchase  premises  from  an  attorney  who  had  cancelled  a  mort- 
gage thereon  left  in  his  custody  by  his  client  and  procured  a  convey- 
ance of  the  premises  to  himself,  are  bound  by  the  client's  equities. 


Bill  to  set   aside  a  cancellation  of,  and  to  foreclose   a 
mortgage. 

Mr.  H.  S.  White  and  Mr.  John  A.  Blair,  for  complainants. 

Mr.  E.  S.  Cowles,  for  defendant  Van  Horn. 

The  Chancellor. 

On  the  27th  of  July,  1874,  Jeremiah  Purcell,  being  the 
owner  of  a  lot  of  land  and  premises  in  Bayonne,  in  Hudson 
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county,  conveyed  it  to  his  brother-in-law,  Patrick  Enright, 
by  deed  uf  that  date,  for  the  consideration,  as  expressed  in 
the  deed,  of  ^2,500.  A  mortgage  for  §1,000  on  the  prem- 
ises was  computed  and  allowed  as  so  much  of  the  purchase- 
money,  and,  for  the  rest,  the  grantee  gave  to  Margaret 
Purcell,  wife  of  the  grantor,  a  mortgage  on  the  property 
for  $1,500,  payable  in  four  years,  with  interest.  The  deed 
and  bond  and  mortgage  were  drawn  by  the  defendant 
Abraham  Van  Horn,  a  counsellor  at  law,  and  the  papers 
were  delivered  in  his  office.  The  bond  and  mortgage  were 
left  by  the  mortgagee  with  him,  as  the  mortgagee's  attor- 
ney, to  be  kept  for  her.  Subsequently,  on  the  1st  of  April, 
1875,  Mr.  Van  Horn,  as  attorney  for  the  mortgagee, 
receipted  the  bond  and  mortgage,  and  wrote  upon  the  latter 
a  direction  to  the  register  of  the  county  of  Hudson  to 
cancel  it  of  record.  It  was  cancelled,  accordingly,  on  the 
9th  of  that  month.  On  the  next  day,  Mr.  Van  Horn  took 
a  conveyance  of  the  property  from  the  mortgagor,  Patrick 
Enright,  to  himself.  The  deed  expressed  the  consideration 
of  $1,000.  In  consideration  of  the  deliver}^  of  the  deed,  he 
gave  up  to  the  grantor  $900  of  $1,000  held  by  him  as  his 
attorney,  and  which  were  applicable,  according  to  the  agree- 
ment between  Jeremiah  Purcell  and  Enright  (made  on  the 
delivery  of  the  deed  for  the  propert}^  from  the  former  to  the 
latter),  to  the  payment  of  the  $1,000  mortgage.  Mr.  Van 
Horn,  at  the  time  of  the  delivery  of  the  deed  from  Enright 
to  him,  was  the  owner  of  that  mortgage.  The  remainder 
of  the  $1,000  was  retained  by  hira,  with  En  right's  consent, 
for  premium  which  he  would,  as  he  said,  be  required  to  pay 
to  the  assignee  of  this  $1,000  mortgage  on  sale  thereof. 

It  appears  that  Enright  was  desirous  of  being  rid  of  the 
property  and  obtaining  a  discharge  from  his  bond  and  mort- 
gage of  $1,500,  and  was  willing,  also,  to  pay  a  premium  of 
$100  to  a  purchaser  of  the  $1,000  mortgage,  which  Mr. 
Van  Horn  appears  to  have  taken  because  of  some  honorary 
obligation  under  which  he  was  to  the  holder  thereof.  Mr. 
Van  Horn  held  the  title  to  the  property  until  the  14th  of 
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February,  1877,  when  he  sold  and  conveyed  it  to  Patrick 
Purcell  and  Ellen  (his  wife),  for  the  consideration  of 
$1,340.  This  consideration  was  made  up  of  the  amount 
of  the  principal  and  interest  of  the  mortgage  of  $1,000, 
taxes  and  water  rents  paid  by  Mr.  Van  Horn  upon  the 
property,  interest  paid  by  him  upon  the  mortgage  of  $1,000, 
and  the  cost  of  drawing  and  recording  the  deed. 

The  complainants  allege  that,  though  it  was  agreed 
between  them  and  Enright  that  Margaret  Purcell  would 
accept  a  reconveyance  of  the  property  to  her  from  him  in 
discharge  of  his  liability  on  the  bond  and  mortgage  of 
$1,500,  and  she  gave  directions  to  Mr.  Van  Horn  to  draw 
and  obtain  the  execution  of  a  deed  from  Enright  to  her 
accordingly,  she  did  not  instruct  him  to  take  a  conveyance 
to  himself,  nor  did  she  know  that  he  had  done  so  until  after 
she  was  informed  that  he  had  conveyed  the  property  to 
Patrick  Purcell.  They  further  allege  that  Mr.  Van  Horn 
had  no  authority  or  right  to  take  the  deed  for  the  property 
to  himself,  or  to  cancel  the  $1,500  mortgage  of  record. 

The  bill  seeks,  as  before  stated,  to  establish  the  mortgage 
and  to  foreclose  it,  and  it  prays,  also,  a  decree  for  deficiency 
against  Patrick  Purcell  and  his  wife  and  Mr.  Van  Horn. 

The  evidence  as  to  the  circumstances  under  which  Mr. 
Van  Horn  obtained  the  title  to  the  property  is  very  conflict- 
ing, but  the  weight  of  it  is  in  favor  of  the  complainants. 
The  consideration,  also,  that  the  relation  of  attorney  and 
client  existed  between  the  complainants  and  Mr.  Van 
Horn,  puts  the  latter  at  an  especial  disadvantage.  The 
complainants  allege  that  he  took  the  title  to  the  property 
without  their  knowledge  and  against  their  will ;  that  Mar- 
garet Purcell  agreed  with  Enright  to  accept  a  conveyance 
of  the  property  to  her  in  discharge  of  his  liability  on  the 
$1,500  mortgage,  and  that  she  accordingly  employed  Mr. 
Van  Horn  to  draw  the  deed,  and  paid  him  for  the  service. 
Enright  says  that  he  did  not  know  that  the  deed  was  so 
drawn  as  to  convey  the  property  to  Mr.  Van  Horn.  Though 
Mr.  Van  Horn  says,  in  his  answer,  that  the  consideration 
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of  the  conveyance  was  the  amount  of  the  $1,000  mortgage 
and  his  demand  of  $175  for  services  rendered  to  the  com- 
plainants, the  deed  expresses  a  consideration  of  only  $1,000, 
and  there  is  no  evidence  in  support  of  the  demand.  Though 
Mr.  Van  Horn,  in  his  answer,  says,  also,  that  the  complain- 
ants proposed  that  he  should  take  the  property,  they  deny 
it,  and,  in  his  testimony,  he  says  that  he  himself  proposed 
it,  threatening  foreclosure  in  case  of  refusal,  in  view  of  their 
inability  to  pay  the  interest  on  the  $1,000  mortgage,  of 
which  he  was  then  the  owner.  He  says  that  he  bought  that 
mortgage  at  their  request.  They,  on  the  other  hand,  deny 
it,  and  the  denial  is  supported  by  his  subsequent  testimony 
that  he  bought  the  mortgage  of  his  own  accord,  and  with  a 
view  to  securing  a  debt  which  the  person  who  was  the  real 
owner  of  it  owed  him.  The  evidence  on  the  subject  of 
the  cancellation  of  the  $1,500  mortgage  is  very  conflicting. 
The  complainants  say  they  never,  in  any  way,  authorized 
it,  while  Mr.  Van  Horn  says  that  they  did ;  that  he  wrote 
the  endorsement  on  the  mortgage  authorizing  cancellation, 
in  the  presence  of  ^targaret  Purcell,  and  she  consented  to 
it,  and  that  he  signed  it  as  her  attorney,  because  she  could 
not  write.  He  says  this  was  after  he  obtained  possession  of 
the  property,  but  he  is  probably  mistaken  as  to  the  time, 
for  the  endorsement  appears,  by  its  date,  to  have  been  made 
on  the  1st  of  April,  1875,  and  the  mortgage  was  cancelled 
on  the  6th  of  that  month,  while  the  deed  to  him  was  not 
given  until  the  10th,  so  that  the  cancellation  was  previous 
to  the  time  when  he  obtained  the  title.  It  would,  obviously, 
have  been  prudent  in  him,  if  she  was  willing  to  cancel  the 
mortgage,  to  have  obtained  her  signature  to  the  endorse- 
ment, and  to  have  had  her  signature  witnessed.  There  is 
no  evidence  in  support  of  his  testimony,  and,  on  the  other 
hand,  it  is  flatly  contradicted  by  the  complainants.  It  is 
needless  to  pursue  the  testimony  further,  or  to  multiply  the 
illustrations  of  its  contrariety. 

The  transaction,  as  between  Mr.  Van  Horn  and  Margaret 
Purcell,  must  be  dealt  with  according  to  the  principles  of 
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equity  which  govern  such  dealings  when  the  complainant  is 
the  client  and  the  defendant  the  attorney.  "  On  the  one 
hand,"  says  Justice  Story,  "it  is  not  necessary  to  establish 
that  there  has  been  fraud  or  imposition  upon  the  client; 
and,  on  the  other  hand,  it  (the  bargain)  is  not  necessarily 
void  throughout,  ipso  facto.  But  the  burden  of  establishing 
its  perfect  fairness,  adequacy  and  equity  is  thrown  upon  the 
attorney,  upon  the  general  rule  that  he  who  bargains  in  a 
matter  of  advantage  with  a  person  placing  a  confidence  in 
him,  is  bound  to  show  that  a  reasonable  use  has  been  made 
of  that  confidence — a  rule  applying  equally  to  all  persons 
standing  in  confidential  relations  with  each  other.  If  no 
such  proof  is  established'  courts  of  equity  treat  the  case  as 
one  of  constructive  fraud."     Stori/'s  Eq.  Juris.  §  311. 

The  relief  sought  by  the  special  prayer  of  the  bill  cannot 
be  granted.  Patrick  and  Ellen  Purcell  are  purchasers  for 
value  paid  without  notice  as  to  the  |1,500  mortgage.  That 
mortgage  must,  indeed,  be  held  to  have  been  cancelled 
without  authority  from  the  mortgagee,  but  the  cancellation 
was  effected  through  an  acknowledgment  of  full  payment 
and  an  authorization  signed  by  her  attorney,  who  had,  as 
such,  possession  of  the  mortgage.  Putnam  v..  Clark,  S  Stew. 
Ji.12.  It  had  been  cancelled  of  record  nearly  two  years  when 
the  deed  from  Mr.  Van  Horn  was  given.  Though  can- 
celled through  fraud,  the  cancellation  will  not  be  set  aside 
as  against  a  bona  fide  owner  of  the  property  for  value  paid 
without  notice.  Putnam  v.  Clark,  uhi  supra;  Fassctt  v. 
Smith,  S3  N.  Y.  25S;  Scholefield  v.  Templer,  4.  DeG.  ^  J.  4^9. 
But  the  deed  to  Mr.  Van  Horn  must  be  held  to  be  fraudu- 
lent, and  the  title  which  Patrick  and  Ellen  Purcell  obtained 
under  it  must  be  held  to  be  subject  to  the  trust  which 
equity  will  impress  upon  it  in  favor  of  Margaret  Purcell. 
As  to  that  they  had  notice.  They  knew  that  the  complain- 
ants claimed  to  own  the  property,  and  that  it  was  occupied 
by  the  tenants  of  the  latter.  George  W.  Hopkinson,  the 
agent  who  rented  the  property,  testifies  that  he  paid  the 
rent,  up  to  January,  1877,  to  Margaret  Purcell,  and,  after 
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that,  to  Patrick  Purcell.  The  deed  from  Mr.  Van  Horn  to 
the  latter  and  his  wife,  Ellen,  is  dated  February  14th,  1877. 
Mr.  Hopkinson  says  :  "  I  saw  Margaret  Purcell,  and  it  was 
understood  all  around ;  it  was  done  (the  paying  of  the  rent, 
after  January  Ist,  to  Patrick)  by  general  consent.  I  knew 
the  place  had  been  sold."  Ellen  Purcell,  who  appears  to 
have  acted  for  herself  and  her  husband  in  the  purchase, 
says  that  she  thought  the  property  belonged  to  Jeremiah 
Purcell  up  to  the  day  when  she  paid  Mr.  Van  Horn  for  it, 
and  that  she  did  not  know,  until  she  paid  the  money  for  it 
to  Mr.  Van  Horn,  that  the  latter  claimed  to  own  it.  She 
says  he  told  her  he  had  owned  it  for  two  j^ears,  but  did  not 
say  how  he  came  to  be  the  owner  of  it,  nor  that  he  had  paid 
for  it.  Patrick  Purcell  says  that  when  they  bought  the 
property  they  thought  it  belonged  to  Margaret  Purcell,  but 
after  that  (and  not  until  after  he  had  bought  the  property) 
Mr.  Van  Horn  told  him  that  the  property  belonged  to  him. 

The  relation  of  the  parties  must  not  be  forgotten.  Pat- 
rick Purcell  is  the  brother  of  Jeremiah,  and  Ellen  is  the 
sister  of  Margaret.  The  possession  of  Margaret's  tenants 
was  notice  to  the  purchasers  of  Margaret's  rights.  Baldwin 
V.  Johnson,  Sax.  44-^ •  What  are  her  rights?  The  $1,600 
mortgage  would  have  been  merged  in  the  conveyance  by 
Enright  to  her  if  her  directions  had  been  carried  out.  She 
had  a  right  to  a  conveyance  of  the  land  from  Mr.  Van 
Horn.  He  held  it  in  trust  for  her,  on  a  trust  arising  in 
equity,  e  malefido.  Of  this  trust  the  purchasers  had  notice, 
and  the  land  is  bound  by  it  in  their  hands.  Mr.  Van  Horn 
is  bound  to  answer  to  Margaret  Purcell  for  the  full  value 
of  the  property,  and  so  are  they.  Patrick  Purcell  says  the 
property  is  worth  $1,500  or  $1,600.  His  wife  says  it  is 
worth  between  $1,600  and  $1,800.  It  appears  to  have 
rented,  when  it  was  sold,  for  $13  a  month.  This  would  be 
evidence  that  its  value  was  about  $1,600.  It  was  sold,  for 
cash,  for  $1,338. 

It  is  in  evidence  that  Margaret  Purcell  was  anxious  to 
sell  the  property  at  the  time  when  it  was  sold.     I  am  of 
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opinion  that  equity  requires  that  the  land  be  charged,  in  the 
hands  of  Patrick  and  Ellen  Purcell,  with  the  sum  of  $393.18 
(the  difference  between  .$1,206.82  and  $1,600)  with  interest 
from  February  14th,  1877,  in  default  of  the  payment  thereof 
by  Mr.  Van  Horn,  who  should  be  decreed  to  pay  to  Mar- 
garet Purcell  that  amount  as  the  difference  between  the 
money  due  to  him  wiien  the  sale  was  made  and  $1,600. 
There  were  due  to  him,  on  the  14th  of  February,  1877,  for 
principal  and  interest  on  the  $1,000  mortgage,  $1,090.17; 
for  taxes  on  the  property  paid  by  him  for  1875  and  1876, 
$96.22,  and  for  water  rents  for  1876,  $20.43— in  all, 
$1,206.82.  The  taxes  and  the  water  rents  were  paid,  part 
on,  and  the  rest  the  next  day  after,  the  date  of  the  deed  to 
Patrick  and  Ellen  Purcell.  The  claim  for  tax  paid  for  1874 
is  not  allowed,  because  Margaret  Purcell  swears  that  she 
gave  to  Mr.  Van  Horn  the  money  for  the  taxes  up  to  1875, 
and  she  has  the  tax  bill  for  that  year  in  her  possession. 
Nor  is  the  alleged  payment  of  $35  interest  on  the  $1,000 
mortgage,  by  Mr.  Van  Horn,  before  November,  1875, 
allowed.  Margaret  Purcell  swears  that  she  paid  Mr.  Vree- 
land  the  first  interest  which  fell  due  on  that  mortgage  after 
Enright  gave  up  the  property.  That  must  have  been  the 
interest  due  November,  1875.  The  $100,  money  paid  by 
Enright  to  Mr.  Van  Horn  for  premium  to  be  paid  on  the 
negotiation  of  the  $1,000  mortgage,  is  due  to  Enright,  for 
that  premium  appears  not  to  have  been  paid.  Mr.  Van 
Horn  agreed  to  get  that  money  back  from  the  complainants, 
for  Enright,  in  four  months.  He  did  not  do  so,  and  he  has 
not  repaid  it.  Nor  did  be  use  it  for  the  purpose  for  which 
it  was  given  to  him. 

There  will  be  a  decree  that,  primarily,  Mr.  Van  Horn, 
and,  secondarily,  Patrick  and  Ellen  Purcell,  pay  to  Margaret 
Purcell  the  sum  of  $393.18  with  interest  from  the  17th  of 
February,  1877,  together  with  the  costs  of  this  suit,  and  that 
that  sum,  with  interest  and  costs,  be  charged  accordingly  on 
the  property  in  question,  which  will,  if  necessary,  be  sold  by 
execution  to  pay  the  money  so  charged  thereon.  As  to 
Enright,  the  bill  will  be  dismissed.     He  has  not  appeared. 
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John  H.  Platt,  assignee, 

V. 

Anna  E.  Bright  and  others. 


Where  mortgaged  p  emises  are  converted  into  money  by  virtue  of 
condemnation  proceedings,  the  rights  of  the  mortgagee  remain  unal- 
tered and  he  is  entitled  to  the  money  as  an  equivalent  for  the  land. 
And,  where  the  full  value  of  the  land  taken  has  been  awarded  and 
paid  into  this  court,  equity  will  protect  the  condemner  against  the  lien 
of  an  encumbrancer  who  has  not  been  made  a  party  to  the  proceedings 
in  condemnation.  The  power  to  extend  such  protection  does  not 
depend  on  the  act  of  1877  "  respecting  the  awards  of  commissioners  in 
cases  of  lands  and  real  estate  taken  or  condemned  by  law,  and  appeals 
therefrom,"  but  is  inherent  in  this  court. 


Bill   to   foreclose.     On  final   hearing   on  pleadings   and 
proofs. 

Mr.  JR.  Allen,  Jr.,  and  Mr.  T.  N.  Mc Carter,  for  complain- 
ant. 

Mr.  W.  H.  Vredenburgh,  and  Mr.  F.  Fellowes  of  New  York, 
for  Mr.  and  Mrs.  Bright. 

The  Chancellor. 

The  question  presented  for  decision  is  the  same  which 
was  presented  under  other  circumstances  at  an  earlier  stage 


Note. —  Although  the  title  of  lands  is  not  necessarily  involved  in  con- 
demning them  {State  v.  Hudson  Tvnnel  Co.^  9  Vr.  17 ;  S'elma  H.  H.  v. 
Camp,  4J)  Ga.  ISO;  Peoria  &c.  R.  R.  v.  Bryant,  57  III.  Jf!S ;  Peoria  &c.  R. 
R.  V.  Laurie,  63  III.  264;  >Si-  Louis  R.  R.  v.  Teters,  68  III.  lUj  Directors 
V.  R.  R.  Co.,  7  W.  (£•  (S".  S36].  yet  the  assessments,  whether  for  damages 
or  benefits,  must  be  made  to  the  actual  owner  {Rosa  v.  Mo.  &c.  R.  R., 
18  Kan.  12^;  Northern  R.  R.  v.  Gov.ld.  21  Cal.  254;  Rooney  v.  Sac.  R.  R., 
6  Cal.  638 ;  Indl  v.  Curry,  10  Mich.  397 ;  Webster  v.  Southeastern  R.  R.,  1 
Sim.  (iV.  <S'.)  272  ;  Hngar  v.  Brainard,  44  Vt.  294)  ;  and  where  the  entire 
ownership  or  title  is  not  vested  in  one  person,  the  interest  of  each 
must  be  ascertained  and  compensated. 

6 
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of  the  cause,  and  on  which  an  opinion  was  then  at  least  inti- 
mated. Piatt  V.  Bright^  2  Stew.  128.  The  suit  is  for  fore- 
closure and  sale  of  mortgaged  premises.  The  bill  was  filed 
December  17th,  1872.  After  it  was  filed,  part  of  the  property 
was  taken  under  proceedings  for  condemnation  begun  Feb- 
ruary 3d,  1878,  by  the  New  Egypt  and  Farmingdale  Railroad 
Company.  The  report  of  the  commissioners  was  made 
March  17th  in  that  year.  The  award  was  in  favor  of  Mr. 
and  Mrs.  Bright,  the  mortgagors,  alone.  The  latter  was  the 
owner  of  the  land.  They  alone  were  notified  of  the  pro- 
ceedings in  condemnation.  The  charter  provides  for  notice 
to  the  persons  interested  in  the  property  to  be  taken.  The 
complainant,  after  the  award  had  been  made,  filed  a  petition 
in  this  court  for  the  payment  of  the  money  into  court,  stating 
the  appropriate  facts,  and  alleging  that  the  company  was 
about  to  pay  over  the  award  to  the  mortgagors;  that  the 
mortgaged  premises  were  but  a  slender  security,  and  that 
the  company,  in  adapting  the  land  taken  to  its  purposes, 
intended  to  make  a  deep  cut  therein  which  would  do  it 
great  injury.  Under  the  petition,  the  money  was  paid  into 
court.  Subsequently  the  mortgagors  applied  by  petition 
for  the  payment  to  them  of  part  of  the  money  paid  in,  on 
the  ground  that  it  was  awarded  in  respect  to  other  adjoining 
property,  both  properties  being  treated  in  the  award  as  one. 


As  to  the  proper  method  of  determining  this  as  between 

I.  A  mortgagor  and  mortgagee — see,  in  addition  to  the  chancellor's 
citations  in  his  opinion  [Merritt  v.  Northern  R.  JR.  Co.,  12  Barb.  605 ; 
Sherwood  v.  New  York,  11  Abb.  Pr.  SJfl ;    Gimbelv.  Stolte,  69  Ind.  ^6  ; 

Wilson  V.  European  &c.  R.  R.,  67  Me.  338  ;  Norwich  v.  Hubbard,  22  Conn. 
587 ;  Aspimvallv.  Chicago  &c.  R.  R.  Co.,  4.I  Wis.  474.;  Parker'' s  Case.  36 
N.  H.  84 ;  Central  Park  Case,  16  Abb.  Pr.  56;  Ala.  &  Fla.  R.  R.  v.  Ken- 
■ney,  39  Ala.  307 ;  Pile  v.  Pile,  L.  R.  [S  Ch.  Div.)  36;  Martin  v.  London 
R.  R.,  L.  R.  (1  Eq.)  14s ;  Whitney  v.  New  Haven  {Conn.),  7  Reporter  4I ; 
Mills  on  Em.  Dom.  §  74). 

II.  A  tenant  for  life  and  remainderman  [Folley  v.  Passaic,  11  C.  E. 
Gr.  216 ;  Passmore  v.  Phila.  <kc.  R.  R.,  9  Phila.  579 ;  Chicago  R.  R.  v. 
Smith,  78  III.  96  ;  Railroad  Co.  v.  Bentley  [Pa.),  7  Reporter  246 ;  Mills  on 
Em.  Dom.  §  73). 

III.  Tenants  in  common  or  joint  ovvnei-s  {State  v.  Fischer,  2  Dutch. 
129;   Grand  Rapids  R.  R.  v.  Alley,  34  Mich.  16  ;    Southern  Pac.  R.  R. 
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That  application  was  granted  and  part  of  the  money  paid 
•over,  leaving  §6,610  in  court  as  the  value  of  land  and  dam- 
ages awarded  in  respect  to  the  part  of  the  mortgaged  prem- 
ises taken.  In  the  course  of  the  proceedings  in  the  cause, 
and  in  disposing  of  exceptions  to  a  master's  report,  leave 
was  given  {Piatt  v.  Bright,  uhi  supra)  to  make  the  railroad 
•company  a  party  to  the  suit,  in  view  of  its  right  to  equities. 
In  accordance  with  that  leave,  the  complainant  filed  a  sup- 
plemental bill,  making  the  railroad  company  a  party  and 
stating  the  facts  as  to  the  condemnation  and  the  disposition 
made,  as  before  stated,  of  the  money  awarded.  The  counsel 
of  Mr.  and  Mrs.  Bright  again  claim,  as  on  the  argument  on 
the  hearing  before  referred  to,  that  the  fact  that  the  award 
■was  made  to  them  is  conclusive  as  to  their  right  to  the 
money.  The  consideration  that  the  amount  awarded  for 
consequential  damages  to  the  mortgaged  premises  and  the 
-adjoining  tract  is  greater  than  the  money  in  court,  is  also 
presented,  and  it  is  insisted  that  those  damages  are,  in  part 
at  least,  merely  personal,  having  been  given  for  compensa- 
tion for  the  personal  damage  and  inconvenience  occasioned 
by  the  railroad  to  Mr.  and  Mrs.  Bright  and  their  family,  or 
tenants  residing  on  the  part  of  the  premises  not  taken,  for 
risk  of  fire,  increase  of  care  and  attention  to  live  stock,  &c. 
[Doughty  v.  Somerville  H.  JR.  Co.,  2  Zab.  4^5),  and,  therefore, 


•V.  Wilson,  49  Cat.  S96 ;  Reed  v.  Hanover  H.  R.,  103  Mass.  SOS;  Draper  v. 
Williams,  2  Mich.  5S6 ;  Chicago  R.  R.  v.  Hurst,  30  Iowa  7S ;  Romig  v. 
Lafayette,  3S  Ind.  SO;  Rex  v.  Trustees,  5  Ad.  &  El.  563;  Mills  on  Em. 
Dom.  i  73). 

IV.  Tenants  for  years  and  reversioners  ( Colclough  v.  Nashville  R.  R.,  2 
Head  171  •  Davidson  v.  Boston  R.  R.,  3  Cush.  91 ;  Lister  v.  Lobley.  6  Nev. 
■&  Man.  340 ;  Ex  parte  Winder.  L.  R.  [6  Ch.  Div.)  696  ;  Ex  parte  ^Edwards, 
L.  R.  [12  Eq.)  389;  Deere  v.  Guest,  1  My  I.  &  Cr.  516;  Mdls  on  Em, 
Dom.  168). 

V.  Busband  and  wife  [Covert  v.  Hulick,  4  Vr.  307;  Sharnkes  \.  West 
Chester,  1  Grant  257 ;  Ross  v.  North  Providence,  10  R.  I.  461 ;  Pic/cert  v. 
Ridgefield  Park  R.  R.,  10  C.  E.  Gr.  316;  Ball  v.  Balfe,  41  Lid.  221; 
New  Orleans  v.  Wire,  20  La.  Ann.  500;  Wilkin  v.  St.  Paul  R.  R.,  22  Minn. 
177 ;  Mills  on  Em.  Dom.  171). 

VI.  A  tenant  at  will  and  a  subsequent  purchaser  of  the  reversion 
[Carnochan  v.  Norwich  R.  R.,  26  Beav.  169). 
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are  not  to  be  regarded  as  in  any  way  subject  to  the  mort- 
gage. On  this  point,  it  is  enough  to  say  that  all  the  dam- 
ages so  given  were  given  with  respect  to  the  mortgaged 
premises,  and  were  awarded  for  the  injury  to  the  property, 
the  considerations  of  danger  and  inconvenience  before 
referred  to  rendering  the  property  less  valuable,  and  hence 
the  award  of  damages  therefor.  Nor  is  the  position  tenable 
that  the  fact  that  the  award  was  made  to  Mr.  and  Mrs. 
Bright,  is  conclusive  as  to  their  right  to  the  money  and 
decisive  against  the  claim  of  the  complainant  thereto.  The 
railroad  company  has  not  only  taken  a  part  of  the  mortgaged 
premises  by  condemnation,  but  it  has  entered  into  posses- 
sion of  it  and  made  a  deep  excavation  for  the  bed  of  its  rail- 
road, doing  great  injury  to  the  property.  The  mortgagors 
have  acquiesced  in  the  action  of  the  court  as  to  the  money 
awarded  with  respect  to  the  mortgaged  premises,  and  th( 
effect  of  that  acquiescence  has  been  that  the  complainan 
took  no  steps  against  the  railroad  company  to  prevent  r 
from  injuring  the  premises,  but  acquiesced  in  the  occupatioE 
of  the  premises  by  the  company  and  the  adaptation  of  the 
property  to  its  purposes.  It  is  true,  as  against  the  company, 
the  right  of  the  complainant  as  mortgagee  is  unaffected  by 
the  proceedings  in  condemnation,  for  he  was  not  a  party  to 
them.     State,  National  Railway  Co.  v.  Easion  ^  Amboy  M.  B. 


VII.  Executors  and  devisees  or  heirs  {Combs  jt.  Blauvelt,  J^  Vr.  36; 
Todemier  v.Aspinwall,  J^S  III.  401;  Martin  v.  Oullen,  S  Stew  Ji27,  note; 
Buc/cner  v.  Savannah  R.  H.,  7  Rich.  [N.  S.)  325 ;  Central  R.  R.  v. 
Merkel,  32  Tex.  723;  Mills  on  Em.  Dom.  I  67). 

VIII.  Vendors  and  vendees  {Davis  v.  East  Tenn.  R.  R.,  1  Sneed  94; 
Com,  V.  Shepard,  3  Pa.  509 ;  Stewart  v.  Raymond,  7  Sm.  &  Marsh.  568 ; 
Minis  V.  Macon  R.  R.,  3  Kelly  333;  Curran  v.  Shattuck,  24  Cal.  4S7 ; 
Cornwellv.  Springfield  &c.  R.  R.,  81  III.  232 ;  Lewis  v.  Wilmington  R.  R., 
11  Rich.  91;  Rand  v.  Townshend,  26  Vi.  670;  Des  Moines  v.  Cassaday,  21 
Iowa  571 ;  Dreake  v.  Beasley,  26  Ohio  St.  315 ;  Meginnis  v.  Nunamaker,  64 
Pa.  St.  374;  Elizabethtown  R.  R.  v.  Helm,  8  Bush  681;  Mills  on  Em. 
Dom.  166). 

IX.  The  ovrner  of  an  easement  and  that  of  the  fee  {Hough  v.  Doyles- 
town,  4  Brews.  383  ;  Barclay  R.  R.  v.  Ingham,  36  Pa.  St.  194;  Galena  R. 
R.  v.  Haslam,  73  III.  4^4 >  Thicknesse  v.  Lancaster  Co.,  4  M.  &  W.  4''^> 
Rhines  v.  Clark,  51  Pa.  St.  96). 
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Co.y  7  Vr.  182.  And  in  proceedings  to  condemn,  us  against 
the  complainant  as  mortgagee,  the  company  would  be 
•required  to  pay  only  the  value  of  the  property  as  it  was 
"when  it  took  possession.  North  Hudson  Co.  R.  R.  Co.  v. 
JBooraem,  1  Steiv.  4^0. 

But  though  such  are  the  relations  of  the  complainant 
and  the  railroad  company  at  law,  it  is  very  clear  that 
the  latter,  having  paid  the  full  value  of  the  land  and  dam- 
ages without  deduction  for  or  regard  to  encumbrances, 
has,  under  the  circumstances,  the  right  in  equity  to  pro- 
tection as  against  the  lien  of  the  mortgage.  It  is  clearly 
proved  that  the  award  was  for  the  whole  value  of  the  land 
^nd  damages.  It  is  undeniable  that  it  would  be  highly 
inequitable  to  direct  the  payment  of  the  whole  award  to  Mr. 
and  Mrs.  Bright,  and  subject  the  company  to  the  liability  to 
pay  the  mortgage  or  any  part  of  it.  The  effect  of  making 
the  complainant  a  party  to  the  condemnation  proceedings 
would  have  been  merely  to  bind  him  thereby  and  transfer 
to  the  company  his  interest  as  mortgagee.  The  award 
would  still  have  been  to  the  owner,  and  the  complainant 
must  have  had  recourse  to  this  court  to  secure  his  interest 
therein,  if  it  had  not  been  conceded.  Mclntyre  v.  Easton  rf 
Amhoy  R.  R.  Co.,  11  C.  E.  Gr.  4^5.  Although  the  award 
did  not  (because  he  was  not  a  party  to  the  proceedings)  pro- 
hibit him  from  enforcing  the  lien  of  his  mortgage  on  the 
land,  as  against  the  company,  he  was  at  liberty  to  deal  with 


X.  The  owner  of  mines  and  that  of  the  surface  {People  v.  Eldredge,  3 
Hun  541 ;  Evans  v.  Haefner,  29  Mo.  Ufl ;  West  Covington  v.  Freking^  8 
Bush  121). 

XI.  A  party  with  a  doubtful  or  contingent  title  {Cator  v.  Croydon  CVi,, 
4Y.&  C.  405). 

XII.  Legatees  whose  legacies  are  charged  on  the  lands  taken  and 
the  devisee  [Reese  v.  Addams,  16  Serg.  &  It.  Jfi). 

XIII.  Judgment  creditors  with  liens  thereon  {Watson  v.  N.  Y.  Cen- 
tral R.  R.,  47  N.  Y.  157 ;  Chicago  R.  R.  v.  Chamberlain,  84  III.  333 ;  Gim- 
belw.  Solte,  59  Ind.  446). 

No  agreement  or  combination  of  the  owners  of  different  interests  in 
lands  condemned,  can  increase  or  affect  the  value  of  their  aggregate 
interests.     Burt  v.  Merchants  Ins.  Co.,  115  Mass.  1. — Rep. 


86  CASES  m  CHANCERY.  [31  Eq. 

Piatt  V.  Bright. 

the  award  as  a  conversion  of  part  of  the  mortgaged  prem- 
ises into  money,  and  enforce  his  lien  thereon.  Equity 
required  him  to  take  that  course,  under  the  circumstances. 
He  was  under  no  hard  necessity  to  have  recourse  to  the 
company,  directly  or  indirectly.  The  fact  that  his  interest 
was  not,  as  between  him  and  the  company,  affected  by  the- 
condemnation  proceedings,  and  that  the  award  was  to  the 
mortgagors,  did  not  bar  him  from  recourse  for  satisfaction 
of  his  mortgage  to  the  money,  though,  by  the  award,  it  was 
payable  to  the  mortgagors.  As  before  stated,  it  appears 
clearly  that  the  award  was  for  the  whole  value  of  the  land, 
taken  and  damages  to  the  rest  of  the  mortgaged  premises 
Where  the  mortgaged  premises  are  converted  into  money, 
the  rights  of  the  mortgagee  remain  unaltered  and  he  is  enti- 
tled to  the  money  as  an  equivalent  for  the  land.  BelcMer  v. 
Butler,  1  Eden  523 ;  Bank  of  Auburn  v.  Roberts,  44  K  Y. 
192;  Brown  v.  Stewart,  1  Md.  Ch.  87 ;  Astor  v.  Hoyt,  5- 
Wend.  603 ;  Astor  v.  Miller,  2  Paige  68;  Jones  on  Mort. 
§  708;  Schuylkill  Nav.  Co.  v.  Thoburn,  7  S.  ^  R.  Ul;  Reese  v.. 
Addams,  16  Id.  Jfi ;  Matter  of  Noble  St.,  1  Ashm.  276;  John 
and  Cherry  Sts.,  19  Wend.  659.  In  Wheeler  v.  Kirkland,  12' 
C  E.  Gr.  535,  where  land  was  taken  by  condemnation  and 
the  award  was  to  the  husband,  equity  decreed  compensation 
for  the  wife's  inchoate  dower  out  of  it.  In  Bank  of  Auburn 
V.  Roberts,  ubi  supra,  money  awarded  by  the  state  as  com- 
pensation to  the  owners  of  land  for  damages  (depreciation 
in  the  value  of  mill  property  occasioned  by  the  abandon- 
ment of  a  canal),  was  held  to  be  subject  to  the  lien  of  a  prior 
mortgage  upon  the  land  to  an  extent  sufficient  to  satisfy  any 
deficiency  upon  foreclosure  and  sale  of  the  premises. 

The  act  of  1877,  "  respecting  the  awards  of  commis- 
sioners in  cases  of  lands  and  real  estate  taken  or  condemned 
by  law, and  appeals  therefrom"  [Rev.  p.  1278),  provides  that 
whenever  it  shall  appear  to  the  chancellor  that  the  landa 
taken  pursuant  to  any  law  of  this  state,  or  act  of  incorpora- 
tion, are  encumbered  by  any  mortgage,  judgment  or  other 
lien  of  any  kind,  the  money  awarded   to   the   owner   or 
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owners  of  such  lands  may,  by  order  of  the  chancellor,  be 
paid  into  the  court  of  chancery,  and  shall  be  there  distrib- 
uted according  to  law.  The  counsel  of  the  mortgagors 
insist  that,  inasmuch  as  the  award  was  made  and  the  money 
paid  into  court  before  the  passage  of  that  act,  the  act  can 
not  be  applied  to  this  case,  and  it  is  argued  that  the  award 
is  in  the  nature  of  a  contract,  and  that  the  application  of 
the  act  will  contravene  the  constitutional  prohibition  against 
legislation  impairing  the  obligation  of  a  contract  or  depriv- 
ing a  party  of  any  remedy  for  enforcing  a  contract  which 
existed  when  the  contract  was  made.  It  is  quite  obvious, 
however,  that  the  award  is  not  a  contract  or  in  the  nature 
of  a  contract.  A  contract,  as  defined  by  Chief  Justice 
Marshall,  in  Sturgis  v.  Crowninshield,  4-  Wheat.  J 97,  is  "an 
agreement  in  which  a  party  undertakes  to  do,  or  not  to  do, 
a  particular  tiling."  The  obligation  to  pay  an  award  does  not 
rest  on  contract,  but  on  necessity  imposed  by  the  legislature 
and  arising  from  constitutional  prohibition.  The  payment 
or  tender  of  the  amount  of  the  award  is  the  performance 
of  a  condition  precedent,  not  the  execution  of  a  contract. 

The  act  of  1877  provides  for  the  distribution  of  money 
awarded  on  condemnation,  among  those  who  are  justly 
entitled  to  it.  Legislation  authorizing  such  action,  to  a 
certain  extent,  existed  when  that  act  was  passed,  and  had 
existed  for  nearly  twenty  years.  {Bev.  p.  897  §  SIS.)  But 
the  power  to  make  such  distribution  is  not  derived  from  the 
statute  alone.  It  arises,  independently  of  it,  from  the 
necessities  of  the  administration  of  justice,  and  is  inherent 
in  this  court.  The  necessity  for  the  action  of  a  court  to 
adjust  the  claims  of  parties  interested  in  the  money  awarded 
on  condemnation,  was  shown  in  Mclntyre  Y.Easton  ^Amboy 
R.  R.  Co.,  11  a  E.  Gr.  J^5,  {1876).  The  provisions  for 
condemnation  in  the  charter  of  the  Easton  and  Amboy 
Railroad  Company  are  similar  to  those  in  the  charter  of  the 
New  Egypt  and  Farmingdale  Railroad  Company.  The  lat- 
ter charter,  like  the  former,  gives  to  the  owner  or  owners 
the  right  to  recover  the  amount  of  the  valuation;  gives  to 
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the  company  and  the  "  owner  or  owners  of  the  land,"  alone, 
the  right  of  appeal,  and  makes  no  provision  for  the  assess- 
ment of  the  damages  of  persons  who  may  have  merely  an 
equitable  estate  in,  or  lien  on,  the  property  condemned. 
On  the  subject  of  the  necessity  of  recourse  by  the  owners 
of  equitable  estates,  or  the  holders  of  equitable  claims  or 
liens  on  the  property,  to  a  court  for  distribution,  it  was  said, 
in  the  case  just  referred  to,  that  a  construction  of  the  char- 
ter which  would  require  the  assessmect  of  the  damages  of 
such  persons,  would  necessitate  the  adjudication  by  the  com- 
missioners on  the  validity  and  extent  of  such  estates,  inter- 
ests or  liens — adjudications  which  they,  obviously,  w^ould, 
oftentimes,  at  least,  not  be  competent  to  make,  and  which, 
if  made  by  them,  would  be  likely  to  embarrass  the  award 
with  questions  which  a  court  of  equity  alone  could  decide. 
It  was  declared  that  no  such  duty  is  required  of  them,  and 
that  their  province  is  to  estimate  the  value  of  the  land  and 
the  damages,  and  that  all  claims  of  equitable  estates,  inter- 
ests or  liens  in  or  on  the  land  are  to  be  left  to  be  disposed 
of  by  agreement  of  the  parties,  or  by  the  appropriate  tribu- 
nal. And,  as  was  intimated  in  the  former  opinion  in  this 
case,  in  view  of  the  fact  that  the  condemnation  money  is  in 
this  court,  appropriate  relief,  under  the  act  of  1877  itself, 
mil  be  extended  to  the  railroad  company  in  the  premises. 

The  company  is  now  a  party  to  this  suit,  by  reason  of  the 
condemnation  proceedings,  which  took  place  jpmdmte  lite. 
It  has  an  undoubted  equity  to  have  all  the  rest  of  the  mort- 
gaged premises  sold,  for  the  payment  of  the  complainani's 
mortgage,  before  recourse  is  had  to  the  part  taken  by  it  by 
condemnation.  It  has,  also,  the  superior  right  to  have  the 
condemnation  money  applied  to  the  payment  of  the  mort- 
"•asre  debt,  in  exoneration  of  the  land  taken  bv  condemna- 
tion. 

The  claim  made  by  Mr.  and  Mrs.  Bright  is  placed  wholly 
on  merely  legal  grounds.  The  argument  is,  that,  because 
the  award  is  to  them,  therefore  the  money  is  to  be  paid  to 
them,  at  all  events,  and  in  utter  disregard  of  any  claim 
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under  the  mortgage.  To  the  suggestion  that  the  mortgagee 
has  an  equitable  lien  on  the  money  arising  from  the  con- 
demnation, it  is  replied  that  the  mortgagee's  lien  upon  the 
land  condemned  is  not  affected  by  the  proceedings  of  con- 
demnation, and  that,  therefore,  Mr.  and  Mrs.  Bright  are  to 
have  the  award,  the  full  value  of  the  land  taken  and  dam- 
ages, and  the  company  is  to  protect  itself  as  best  it  may 
against  the  mortgage.  Such  a  position  cannot  be  supported 
in  a  court  of  conscience.  It  i^  impossible  to  perceive  how 
they  can  be  injured  by  applying  the  money,  if  their  abso- 
lute right  to  it  be  admitted,  to  the  payment  of  their  debt. 
The  railroad  company  has  never  agreed  to  indemnify  them 
against  the  mortgage  debt,  or  any  part  of  it.  They  ask, 
substantially,  that  the  money  received  from  the  condemna- 
tion of  part  of  the  mortgaged  premises  shall  be  paid  over 
to  them,  notwithstanding  and  in  utter  disregard  of  any 
claim  of  the  mortgagee  thereon  under  the  mortgage,  and 
that  he  be  compelled  to  have  recourse  to  the  rest  of  the 
promises  for  the  payment  of  his  debt,  and,  if  that  be  insuf- 
ficient for  the  purpose,  then  to  the  land  condemned.  The 
mere  statement  of  the  proposition  demonstrates  its  inequi- 
table character  and  its  inadmissibility. 

There  will  be  a  decree  that  the  money  in  court  be  applied 
to  the  payment  of  the  complainant's  mortgage,  and  that 
the  mortgaged  premises  be  sold  to  pay  the  deficiency,  sub- 
ject to  the  right  of  the  railroad  company. 


The  American  Trust  Company  of  New  Jersey 

V. 

The  North  Belleville  Quarry  Company  and  others. 

After  a  decree  in  foreclosure  and  execution  issued  against  an  insolv- 
ent corporation,  it  quarried  certain  stone  on  the  premises  covered  by 
the  mortgage,  which  stone  still  ronuiined  on  the  ground. — HelJ,  that, 
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as  between  the  mortgagor  and  mortgagee,  such  stone  was  subject  to 
the  mortgage. — Held,  also,  that,  under  the  circumstances,  it  was  sub- 
ject to  the  prior  lien,  under  the  statute,  of  the  quarrymen's  wages. 


Bill  to  foreclose.  Petition  of  the  receiver  (in  insolvency) 
of  the  complainants  for  an  injunction  to  restrain  the  defend- 
ants (the  quarry  company)  from  removing  or  disposing  of 
stone  quarried  on  the  mortgaged  premises  by  them  since 
the  decree  was  made  and  execution  issued  in  the  cause. 
On  motion  to  dissolve  the  injunction  on  petition  and  affi- 
davit annexed,  and  affidavits  on  the  behalf  of  the  quarry 
company. 

Mr.  W.  S.  Whitehead,  for  the  motion. 
Mr.  Corilandt  Parker,  contra. 

The  Chancellor. 

The  mortgagors  move  to  dissolve  the  injunction,  on  the 
ground  that  the  stone  which,  by  the  writ,  they  are  restrained 
from  removing  or  disposing  of,  has  been  separated  from  the 
quarry,  and  is,  therefore,  free  from  the  lien  of  the  mort- 
gage. They  also  urge  that  about  sixty  per  cent,  of  its 
present  value  has  been  given  to  it  by  the  labor  bestowed 
upon  it  by  their  employes. 

The  decree  for  sale  of  the  mortgaged  premises  was  made, 
and  the  execution  issued  thereon,  in  1875.  The  premises 
then  were,  as  they  ever  since  have  been,  in  the  possession 
of  the  mortgagors.  They  are  an  insufficient  security  for 
the  mortgage  debt,  and  the  mortgagors  are  insolvent.  The 
stone  which  the  petitioner  seeks  to  hold  by  means  of  the 
injunction,  was  quarried  from  the  premises,  by  the  mort- 
gagors, after  the  execution  was  issued,  and  lies  on  the  prop- 
erty.    It  has  not  been  sold  or  pledged. 

The  lien  of  the  petitioner  is,  under  the  circumstances, 
valid  as  between  him  and  the  mortgagors.  The  decree 
ordered  that  the  premises  be  sold  to  pay  the  mortgage  debt. 
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and  the  sheriff  was  directed  to  sell  them  accordingly.  The 
mortgagees  stayed  the  execution  of  the  decree,  and  left  the 
property  in  the  possession  of  the  mortgagors.  The  latter, 
with  a  view  to  selling  the  stone,  which  was  part  of  the 
realty,  quarried  it.  The  fact  that  they  so  removed  it  and 
expended  labor  on  it,  would  not,  as  between  them  and  the 
mortgagees,  divest  the  lien  of  the  mortgage  or  put  the  stone 
beyond  the  reach  of  the  decree  and  execution.  It  does  not 
a])pear  that  any  third  party  has  any  claim  on  the  stone 
superior  to  that  of  the  petitioner,  except  the  workmen  of 
the  mortgagors,  who  may  claim  a  lien  for  wages  under  the 
sixty-third  section  of  the  act  concerning  corporations.  That 
lien  would,  under  the  circumstances,  be  paramount.  The 
mortgagors  are,  in  fact,  an  insolvent  corporation,  and  pro- 
ceedings have  been  taken  in  this  court,  in  view  of  their 
insolvency,  for  the  appointment  of  a  receiver  on  the  appli- 
cation of  their  workmen.  Those  proceedings  are  in  abey- 
ance only  to  afford  the  mortgagors  an  opportunity  to  pay 
the  workmen.  The  mortgagees  have  permitted  the  mort- 
gagors to  deal  with  the  mortgaged  premises  as  if  they  were 
their  own,  notwithstanding  the  decree  and  execution. 
Their  lien  must,  as  to  the  stone  in  question,  be  postponed 
to  that  of  the  workmen. 

The  injunction  will  be  modified  so  as  to  permit  the  mort- 
gagors to  sell  so  much  of  the  stone  as  may  be  necessary  to 
pay  the  wages  of  the  workmen. 


Hannah  M.  Wilson,  executrix  &c., 

V. 

Mary  Ann  Cobb  and  others,  executors  &e. 

Where  an  account  extending  over  a  number  of  years  was  ordered^ 
and  the  rate  of  interest  during  that  time  had  been  changed  by 
law, — Held,  that  the  interest  payable  on  the  accounting  must  con- 
form to  such  fluctuations. 


92  CASES  IN  CHANCERY.  ^  [31  Eq. 

Wilson  V.  Cobb. 

(iaestion  of  rate  of  interest 

Mr.  A.  Q.  Keasbey,  for  complainant. 

Mr.  T.  N.  Mc  Carter,  for  defendants. 

The  Chancellor. 

By  the  judgment  of  the  court  of  errors  and  appeals 
{S  Stew.  361),  the  defendants  are  to  be  required  to  account 
for  half  of  the  proceeds  of  the  sale  (subject  to  a  certain 
deduction)  of  certain  railroad  bonds,  with  interest  from 
June  21st,  1864,  and  the  question  is  as  to  the  rate  of  inter- 


NoTE. — Generally,  equity  follows  the  law  in  allowing  or  refusing? 
interest,  Heydle  v.  Hazlehwrsts  Jf  Bibb  19  ;  McMillen  v.  Scott,  1  Man.  150 , 
Crocker  v.  Clements,  23  Ala.  296 ;  Hughes  v.  Standeford,  3  Dana  286  ;  Lair 
V.  Jelf,  3  Dana  ISl ;  Hunt  v.  Smith,  S  Rich.  Eq.  ^65;  Chambers  v.  Wright, 
62  Ala.  4^;  Pujol  v.  McKinley,  Jf2  Cal.  559 ;  Beeson  v.  Elliott,  1  Del.  Ch. 
368  ;  Hammond  v.  Hammond,  2  Bland  370  ;  Coatsworth  v.  Barr,  11  Mich.  199. 

Bearing  in  mind  that,  where  there  is  no  contract,  interest  is  always 
regulated  by  the  lex  fori  [Goddard  v.  Foster,  17  Wall.  123),  the  following 
cases  show  under  what  circumstances  interest  fluctuates  with  statutory 
changes  enacted  after  the  time  when  the  right  thereto  had  originated 
or  accrued : 

In  Walker  v.  Penry,  2  Vern.  1^2,  interest  on  a  mortgage  made  in  1650 
was  payable  at  the  legal  rate  of  eight  pej  cent.  By  an  act  of  1660  the 
rate  was  reduced  to  six.  The  mortgagee  entered  in  1675. — Held,  that 
the  extra  two  per  cent,  paid  between  1660  and  1675  could  not  be 
allowed  as  payments  on  account  of  the  principal,  but  the  mortgagee 
was  entitled  to  only  six  per  cent,  from  the  date  of  his  entry.  See, 
however,  S.  C,  2  Vern.  1^ ;  Hedworth  v.  Primate,  Hardres  318 ;  Bodley 
V.  Bellamy,  1  W.  Bl.  268 ;  N.  Y.  Life  Ins.  Co.  v.  Manning,  3  Sand/.  Ch. 
58;  Samyn  v.  Phillips,  15  Ohio  St.  218;  Mueller  v.  McGregor,  28  Ohio 
St.  265. 

In  Proctor  v.  Cooper,  Prec.  in  Ch.  116,  on  a  bill  to  redeem  a  mortgage 
made  in  1641, — Held,  that  complainant  must  pay  eight  per  cent,  until 
1660,  and  after  that  six. 

In  Miller  v.  Burroughs,  4  Johns.  Ch.  436,  on  a  mortgage  drawing  six 
]^er  cent.,  default  was  made  in  paying  interest  after  the  rate  had  been 
raised  to  seven. — Held,  on  foreclosure,  that  the  interest,  up  to  the  time 
of  entering  the  decree,  must  be  calculated  at  six  per  cent.  Also, 
Aldrich  v.  Sharp,  4  Scam.  261;  Wermvag  v.  Brown,  3  Black/.  457 ;  Wilson 
V.  Marsh,  2  Beas.  289  ;  Whitcher  v.  Webb,  44  Cal.  127 ;  Van  Beuren  v.  Van 
Gaasbeck,  4  Cow.  496  /  Wiswell  v.  Baxter,  80  Wis.  680 ;  Morgan  v.  Evans,  S 
CI.  &  Fin.  160;  Gordon  v.  Phelps,  7  J.  J.  Marsh.  619.  But  see  Bullock  v. 
Boyd,  Hoffm.  294;  Cromwell  v.  County  o/  Sac,  96  U.  S.  51. 

In  Astley  v.  Powis,  1  Ves.  483,  on  a  decree  rendered  in  1694,  it  was 
held  that  the  subsequent  arrears  of  interest,  although  on  articles  draw- 
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est.  The  judgment  was  pronounced  in  March  term,  1878. 
The  lawful  rate  of  interest  then  was  seven  per  cent,  per 
annum,  but  it  was  changed  to  six  bj  a  law  which  took  effect 
on  the  4th  of  July  following.  A  contract  for  the  payment 
of  money  made  before  the  4th  of  July,  1878,  on  which  inter- 
est at  the  rate  of  seven  per  cent,  per  annum  was  lawfully 
payable  by  its  terms,  would  still  bear  interest  at  that  rate 
until  the  money  be  paid,  or  until  judgment  or  decree,  not- 
withstanding the  change  in  the  lawful  rate,  and  even  though 
the  contract  matured  before  the  change  took  effect.  A 
judgment  or  decree  entered  upon  it  since  that  change  would, 
however,  bear  interest  only  at  the  legal  rate,  six  per  cent. 
Wilson  V.  Marsh,  2  Beas.  289  ;  Verree  v.  Hughes,  6  Hal  89  ; 


ing  six  per  cent.,  should  be  according  to  the  legal  rate  at  that  time — 
five  per  cent. 

In  Hawkins  v.  Ridenhour,  13  Mo.  125,  a  note  bearing  ten  per  cent, 
interest  was  made  in  1839.  In  a  suit  thereon  in  1849, — Held,  that  a 
statute  of  1846,  providing  that  no  more  than  six  per  cent,  could  be 
added  to  any  Judgment  thereafter  recovered,  applied. 

In  Easiiny.  Vandorn,  Walk.  [3Ilss.)  SI4,  a  statute  of  1822,  increasing 
the  rate  of  interest  from  six  to  eight  per  cent.,  was  deemed  not  to 
apply  to  a  judgment  recovered  in  1806,    See  Taylor  v.  Knox,  5  Dana  466. 

In  White  v.  Lyons,  JfS  Cal.  279,  an  attorney  as  such  received  certain 
moneys  of  the  plaintiff  and  converted  them  to  his  own  use  in  1863, 
when  the  rate  was  ten  per  cent.  By  an  act  of  1868  the  rate  was 
reduced  to  seven.  On  a  judgment  recovered  in  1871. — Held,  that 
plaintiflfwas  entitled  to  interest  on  the  amount  so  converted,  at  the 
rate  of  ten  per  cent,  until  1868,  and  after  that  time  at  the  rate  of 
seven.    Also,  Randolph  v.  Bayne,  44  C'^l-  366  ;  Rooies  v.  Stone,  2  Leigh  650. 

In  iStark  v.  Olney,  3  Oreg.  88,  defendant  conveyed  lands  in  February, 
1854,  to  plaintiff,  with  full  covenants  of  warranty.  Plaintiff  was 
evicted  in  1863.  In  May,  1854,  the  rate  of  interest  was  changed  from 
six  to  ten  per  cent. — Held,  that  the  proper  measure  of  damages  was  to 
compute  interest  at  six  per  cent,  up  to  May,  1854,  and  at  ten  per  cent, 
thenceforward. 

In  Klingensmith  v.  Reed,  31  Ind.  389,  a  note  was  given  in  1866,  when 
the  rate  was  six  per  cent.,  stipulating  for  the  payment  of  ten  per  cent. 
Afterwards  the  latter  rate  was  established  by  a  general  statute. — Held, 
that  the  payee  could  recover  ten  per  cent. 

In  Macon  v.  Trustees  &c.,  7  Ga.  204,  a  judgment  drawing  seven  per 
cent,  interest,  the  legal  rate  at  the  time  of  its  recovery,  was  held  not 
to  draw  eight  per  cent.,  the  rate  established  at  the  time  of  its  revival 
bv  scire  facias.  See  Mower  v.  Kipp,  6  Paige  88 ;  Mann  v.  Taylor,  1  McCord 
171;  Allen  v.  Adams,  15  Vt.  16;  Fries  v.'Watson,  5  S.  &  R.^220 ;  Lewes  v. 
Morgan,  3  Y.  &  J.  394. 

In  Aguirre  v.  Packard,  I4  Cal.  171,  on  a  suit  against  an  administrator 
for  goods  sold  his  intestate,  the  last  item  being  dated  September  12th, 
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Cox  V.  Marlatt,  7  Vr.  389.  Where  interest  is  given  by  way 
of  damages  for  the  detention  of  a  debt,  it  will  be  allowed 
according  to  the  legal  rate  for  the  time  being;  and  if  there 
have  been  changes,  it  will  vary  from  time  to  time  during  the 
period  for  which  interest  is  allowed,  according  to  the 
changes.  Matter  of  Marcy's  Account,  9  C.  E.  Gr.  4^1.  In 
this  case,  then,  interest  will  be  allowed  at  six  per  cent,  from 
June  21st,  1864,  to  March  15th,  1866,  at  which  date  the  legal 
rate,  which,  before  that,  was  six  per  cent.,  became  seven 
(P.  L.  1866  p.  4-06);  and  at  seven,  from  that  time  to  July 
4th,  1878,  and  at  six  thereafter.  The  decree  will  bear  inter- 
est at  six  per  cent. 


1848,  and  the  claim  pi-esented  July  24th,  1858. — Held,  that  an  allow- 
ance of  interest  at  six  per  cent,  for  a  year  and  a  half,  and  at  ten  per 
cent,  (the  new  rate)  thereafter,  was  erroneous. 

In  Dougherty  v.  Henarie,  Iff  Cat.  9,  interest  was  allowed  on  a  street 
assessment  made  after  the  passage  of  the  act  of  1868,  allowing  interest 
in  such  cases,  notwithstanding  the  contract  for  the  work  had  been 
awarded  prior  to  1868. 

In  Bailey  v.  New  York,  7  Hill  1^6,  a  statute  passed  in  1844,  giving 
interest  on  verdicts,  was  held  not  to  include  those  theretofore  recov- 
ered.    Also,  Cooper  v.  North,  1  How.  Pr.  59 ;  Bull  v.  Ketchum,  2  Den.  188. 

In  Lillard  v.  Field,  1  J.  J.  Marsh.  275,  a  statute  of  1798  declared  that 
all  usurious  contracts  should  be  void.  By  the  act  of  1819  only  the 
alleged  excess  was  made  void. — Held,  in  an  action  on  a  note  given  in 
1825,  that  it  constituted  no  defence  that  such  note  was  given  to  con- 
summate an  usurious  parol  agreement  made  in  1818,  because  since  1819 
an  usurious  note  given  before  that  time  might  be  enforced  for  the 
principal  and  legal  interest. 

In  Lowell  v.  Johnson,  llf.  Me.  2IfO,  the  latter  clause  of  a  section,  that  if 
usury  be  taken  on  ''any  bond  &,g.,  made  for  the  payment  of  money 
lent,"  was  held  to  be  so  far  qualified  by  the  first  clause  of  the  same 
section,  "if  *  *  *  *  upon  any  contract  hereafter  made  &c.," 
that  a  note  made  before  such  act  went  into  effect  would  not  be 
included. 

In  Story  v.  Kimhrough.  S3  Ga.  SI,  the  defendant,  in  February,  1856, 
borrowed  of  the  plaintiff  $12,000  on  his  note,  due  in  December,  1856, 
with  interest  from  date,  and  gave  him  also  another  note  due  at 
the  same  time,  for  twelve  and  a  half  per  cent,  usury.  At  maturity 
these  notes  were  renewed,  or  rather,  continued,  for  one  year.  By  the 
act  of  1845,  in  force  when  the  loan  was  originally  made,  the  whole  of 
the  intprest  reserved  was  forfeited.  By  the  act  of  1856  (ap]iroved 
March  3d,  1856),  only  the  usurious  excess  on  contracts  thereafter  made 
was  void. — Held,  that  the  renewals  constituted  a  new  contract,  which 
must  be  governed  by  the  act  of  1856.     See  Meeker  v.  Hill,  23  Conn.  574- 

In  Matthias  \.  Cook,  31  III.  83,  by  an  act  of  1849,  the  legal  rate  of 
interest  on  money  loaned  was  ten  per  cent.     By  an  act  of  1857  parties 
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were  allowed  to  stipulate  for  any  rate  not  exceeding  ten  per  cent.,  and 
all  prior  usury  laws  were  repealed.  In  a  suit  on  a  note  given  in  lb56, 
reserving  above  ten  per  cent., — Held,  that  such  suit  must  be  controlled 
by  the  act  of  1849. 

In  Rathburn  v.  Wheeler,  29  Ind.  601,  a  note,  usurious  on  its  face,  wa-5 
given  in  1861,  and  afterwards  usurious  payments  made  thereon  in  1865 
and  1866.  Suit  was  brought  thereon  after  the  act  of  1867  had  gone 
into  operation. — Held,  that  the  usury  paid  in  1865  and  1866  might  be 
inquired  into,  and  if  it  exceeded  ten  per  cent,  (the  maximum  rate 
fixed  by  the  act  of  1867)  the  excess  might  be  recouped,  notwithstanding 
an  act  of  1865  which  forbade  the  recovery  of  usury  voluntarily  paid. 
See  Redman  v.  Deputy,  26  Ind.  338  ;  Bowen  v.  Phillips,  55  Ind.  226. 

In  McDowell  v.  Maultsb>/,  Phill.  Eq.  16,  a  bill  of  discovery  was  filed  in 
equity  to  aid  a  plea  of  usury  in  a  suit  at  law.  The  defendant  demurred 
to  the  bill  because  the  discovery  would  expose  him  to  a  forfeiture  of 
the  bond  which  secured  the  alleged  usury,  and  also  to  a  penally  of 
double  the  amount  loaned. — Held,  that  the  demurrer  was  good,  not- 
withstanding the  enactment  of  a  statute  (pending  the  bill),  which  took 
away  both  the  forfeiture  and  the  penalty. 

In  Mitchell  v.  Doggett,  1  Fla.  356,  a  note  was  given  in  1839,  reserving 
usury.  By  the  act  of  1833,  then  in  force,  all  usury  was  void  and 
the  giver  forever  exonerated  from  paying  it.  By  an  act  of  1844  that 
part  of  the  act  of  1833  was  repealed.  In  a  suit  on  the  note  brought  in 
1846, — Held,  that  the  repealer  of  1844  did  not  estop  the  maker  of  the 
note  to  set  up  the  usury. 

In  Root  V.  Pinney.  11  Wis.  8^.  at  the  time  an  usurious  mortgage  7»as 
given,  it  was,  by  statute,  valid  for  the  amount  of  the  principal  loaned, 
and  also  for  the  usury  reserved,  unless  the  defendant,  when  sued,  ten- 
dered the  principal.  Afterwards  the  act,  so  far  as  such  tender  was 
concerned,  was  repealed,  and  in  a  suit  thereon  defendant  set  up  usury 
without  a  tender. — Held,  that  the  plaintiff  could  only  recover  the  prin- 
cipal, since,  by  the  repeal,  the  defendant  was  exempted  from  averring 
or  proving  a  tender. 

In  Mann's  Case,  1  McCord  589,  a  verdict  was  obtained  in  1810  for  a 
certain  sum,  with  interest  from  1808,  but  no  judgment  thereon  was 
actually  entered.  In  1815  an  act  was  passed  allowing  interest  on  all 
judgments  for  debts  that  bore  interest.  In  1820,  on  motion  to  enter 
judgment  nunc  pro  tunc, — Held,  that  only  the  interest  from  1808  to  1810 
could  be  added  to  the  execution.     See  Clemens  v.  Judson,  Minor  395. 

In  Coles  V.  Kelsey,  13  Tex.  75,  a  statute  giving  eight  per  cent,  interest 
on  all  judgments,  was  held  to  include  a  contract  bearing  five  per  cent., 
and  made  before  the  act  was  passed.  See  Pauska  v.  Daiis,  31  Tex.  &7 ; 
McCormick  v.  Bush,  Jf.7  Tex.  191. 

In  Lewis  v.  Arnold,  13  Gratt.  JfSlf,,  a  statute  authorizing  a  jury  to  add 
interest  to  any  verdict  thereafter  rendered,  was  construed  to  include  a 
verdict  in  an  action  of  tort  then  depending.  See  Hepburn  v.  Dundas, 
13  Gratt.  219. 

In  Wills  V.  Dunn,  5  Gratt.  384,  ^  bill  was  filed  in  1819  against  an 
administrator  for  an  accounting  between  the  years  1785  and  1801.  In 
May,  1797.  a  statute  was  passed,  increasing  the  rate  of  interest  from 
five  to  six  per  cent. — Held,  that  an  allowance  of  six  per  cent,  from 
1785  to  the  time  of  entering  the  decree,  was  erroneous. 

In  Fosdick  v.  Van  Husan,  21  Mich.  567,  a  tender  of  more  than  was  due 
on  a  mortgage  was  made  and  refused,  and  the  mortgagor  filed  a  bill  to 
redeem. — Held,  that  the  mortgagee  could  not  be  permitted  to  com- 
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pound  the  interest  thereon,  claiming  his  right  to  do  so  under  a  statute 
passed  after  the  bill  to  redeem  had  been  filed. 

In  Jenness  v.  Cutler,  12  Kan,  500,  an  usurious  note  was  given  at  a  time 
when,  by  statute,  all  the  usury  reserved  was,  in  a  suit  on  such  note, 
forfeited.  That  statute  was  afterwards  repealed  and  another  passed, 
allowing  twelve  per  cent,  to  be  collected  on  such  notes. — Held,  in  a  suit 
on  the  note,  that  the  prior  statute  must  govern.  See  Seegar  v.  Seegar, 
19  III.  121. 

in  Newton  v.  Wilson,  SI  Ark.  4^4}  the  constitution  provided  that  "  no 
law  limiting  the  rate  of  inteiest  for  which  an  individual  may  contract 
in  this  state  shall  ever  be  passed." — He'd,  that  a  note,  with  interest  at 
two  and  a  half  per  cent,  a  month,  made  while  this  was  in  force,  was 
not  affected  by  subsequent  constitutional  and  statutory  changes 
repealing  such  provision. 

In  Hubbard  v.  Callahan,  42  Conn.  524,  an  act  of  1872  provided  that 
where  there  was  no  agreement  for  a  different  rate,  the  interest  should 
be  six  per  cent.,  but  that  it  should  be  lawful  to  contract  for  any  rate 
of  interest.  In  September,  1872,  the  plaintiff  loaned  the  defendant 
five  hundred  dollars,  and  took  his  note,  payable  one  year  after  date, 
"with  interest  at  the  rate  of  fifteen  per  cent,  after  maturity."  Before 
the  note  became  due  the  act  of  1873  was  passed,  providing  that  "  no 
greater  rate  of  interest  than  seven  per  cent,  per  annum  shall  be 
recovered  or  allowed  for  the  time  after  the  money  loaned  becomes 
due." — Held,  that  the  fifteen  per  cent,  was  to  be  regarded  as  interest, 
and  not  as  damages  or  a  penalty  ;  and  that  if  the  act  of  1873  was 
intended  to  apply  to  such  contracts,  it  was  unconstitutional  and  void. 
See  Saunders  v.  Carroll,  12  La.  Ann.  793. 

In  Troxwell  v.  Fugate,  Hard.  [Ky.)  2,  a  statute  of  1799,  authorizing  the 
clerk  of  the  court  to  calculate  and  add  interest  on  verdicts,  was  held 
not  to  apply  to  a  verdict  on  a  bill  given  in  1798.  Also,  Russell  v. 
Shepherd,  Id.  44- 

In  Avery  v.  Bowman,  4'^  ^-  H.  4^8,  a  statute  which  authorized  the 
collection  of  interest  on  executions,  and  went  into  eftect  March  1st, 
1843,  was  held  to  apply  to  an  execution  issued  February  27th,  1843. 

In  Scott  V.  Trent,  4  Hen.  &  Munf.  356,  an  act  authorizing  appellate 
courts  to  award  ten  per  cent,  damages,  in  satisfaction  of  all  interest 
and  damages  from  the  time  of  rendering  the  decree  below,  passed  in 
January,  1804,  was  held  not  to  include  a  decree  rendered  May  1st, 
1803.     Also,  Beatty  v.  Smith,  2  Hen.  &  Munf.  395. 

In  Hazen  v.  Union  Bank,  1  Sneed  115,  a  grant  in  a  charter  passed  in 
1835,  allowing  a  bank  to  receive  seven  per  cent.,  was  not  affected  by  a 
constitutional  provision  adopted  in  1834,  authorizing  the  legislature  to 
fix  a  uniform  rate  throughout  the  state,  and  a  law  passed  in  1835, 
establishing  six  per  cent,  as  such  rate.  Aliter,  as  to  such  a  charter  sub- 
sequently granted.  McKinney  v.  Memphis  Co.,  12  Heisk.  104-  See,  also, 
Bandel  v."  Isaac,  13  Md.  202;  Dill  v.  Ellicott,  Taney  C.  C.  233. 

In  Ooggarui  v.  Turnipseed,  1  Rich.  [N.  S.)  80,  a  statute,  providing  that 
interest  at  seven  per  cent,  should  be  allowed  on  all  open  accounts  then 
existing,  interest  on  such  accounts  not  being  then  allowed  in  South 
Carolina, — Held,  to  be  unconstitutional. 

In  Myers  v.  Park,  8  Heisk.  550,  a  statute  enacted  in  1875,  imposing 
interest  on  delinquent  taxpayers  for  taxes  assessed  in  1874,  was  held 
valid.     See  Bartruff  v.  Rennj,  15  Inwa  257 ;  Ryan  v.  State,  5  Neb.  276. 

In  Roberts  v.  Cocke,  28  Gratt.  207,  an  act  empowering  jurors  to  remit 
interest  on  claims  contracted  during  the  Rebellion,  was  held  to  be 
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unconstitutional.  See,  also,  Cecil  v.  Deyerle,  Id.  775;  Kent  v.  Kent, 
Id.  8JfO. 

In  Seary  v.  Moors,  103  Mass.  317,  by  a  statute  of  1867,  all  usury  laws 
were  repealed  ;  providing,  however,  that  such  act  should  not  aflfect  any 
existing  contract,  or  action  pending,  or  existing  right  of  action.  Under 
a  contract  made  in  1866,  a  debtor  paid  usurious  interest  in  18G8. — 
Held,  that  he  could  not  recover  three-fold  the  sum  paid,  although  he 
might  have  done  so  prior  to  1867,  by  virtue  of  the  usury  laws  then  in 
force,  and  notwithstanding  the  saving  clause  in  the  act  of  1867.  See 
De  Merville  v.  Le  Blanc,  12  La.  Ann.  221. 

In  Mechanics  Sav.  Bank  v.  Allen,  28  Conn.  97,  an  act  validating  certain 
previous  loans,  partly  usurious,  was  held  to  be  constitutional. 

In  Andrews  v.  Russell.  7  Black/.  JfiJ^,  an  act  declaring  that  usuiious 
contracts  should  not  be  void,  was,  on  the  ground  of  relieving  from  a 
penalty,  construed  to  embrace  those  made  before  as  well  as  after  its 
passage.  See,  also,  Cooley's  Const.  Lim.  [J^th  ed.)  *S76 ;  Justice  v.  Charles, 
1  Ind.  32;  Heed  v.  Coale,  4  Ind.  283;  White  Water  Co.  v.  Valleite,  21  How. 
J^lJt;  Baugher  v.  Nelsoit,  9  Gill  299  ;  Ferrin  v.  Lyman,  32  Ind.  16  ;  Thomas 
V.  Watson,  Taney  C.  C.  297 ;  Shockley  v.  Shockley,  20  Ind.  108. 

In  Farr  v.  Chandler,  51  N.  H.  545.  a  general  revision  of  the  statutes 
of  New  Hampshire  changed  the  usury  laws,  by  repealing  the  act  allow- 
ing a  recovery  of  three  times  the  illegal  interest  paid,  with  a  general 
saving  clause,  however,  tliat  no  repeal  should  affect  any  act  done  or 
any  right  accruing  or  accrued,  &c.,  before  the  time  when  such  repeal 
took  effect,  was  held  not  to  deprive  a  borrower  of  the  right  to  such 
deduction  on  a  note  made  before  the  repealer  went  into  effect. 

In  Williar  v.  Baltimore  Ass'n,  45  Md.  546,  an  act  was  passed  in  1876, 
providing  that  usury  should  not  be  set  up  rn  any  case  where  the  obli- 
gation &c.  had  been  redeemed  or  settled  by  the  parties.  An  usurious 
mortgage  was  settled  in  September,  1875,  and  in  October,  1875,  the 
obligor  brought  suit  under  the  then  existing  law,  to  recover  the  usuri- 
ous excess.  The  act  of  1876,  supra,  was  approved  while  the  suit  was 
pending. — Held,  that  the  borrower's  right  of  action  was  vested  and 
could  not  be  suspended  or  destroyed  by  the  act  of  1876. 

In  Dunbar  v.  Wood,  6  Vt.  653,  by  the  act  of  1797,  merely  the  usury  was 
avoided  and  a  penalty  also  given.  By  an  act  passed  in  1822,  contain- 
ing a  general  saving  clause,  the  whole  instrument  was  rendered  void. 
A  note  was  given  in  1821  and  renewed  bv  another  in  1824. — Held,  in 
an  action  on  the  latter,  that  the  law  of  1797  must  control.  See  Folsom 
v.  Blake,  3  Edw.  Ch.  442 ;   Cowry  v.  Lewis,  19  Ind.  121. 

In  Feirson  v.  Smith,  darkens  Ch.  228,  notes  were  executed  and  matured 
in  1836.  but  were  not  prosecuted  until  November,  1837. — Held,  that  the 
borrower  could  avail  himself  of  usury  under  the  act  of  May,  1837,  and 
call  upon  the  plaintiff  as  a  witness  to  prove  the  usury.  Also,  Fost  v. 
Boardman.  Id.  523,  530. 

In  Howland  v.  Marr,  20  Wis.  275,  the  law  of  1859  authorized  the  res- 
ervation of  twelve  per  cent.,  that  of  1860  ten  per  cent. — Held,  that  a 
note  given  after  1860  for  interest  accrued  before  1860,  and  reserving 
twelve  per  cent.,  was  valid. 

In  Myrick  v.  Battle,  5  Fla.  345,  a  note  was  given  March  14th.  1844, 
uayable  one  day  after  date.  On  March  15th,  1844,  the  rate  of  interest 
was  reduced  from  eight  to  six  per  cent. — Held,  that  the  note  bore  eight 
per  cent,  until  the  recovery  of  judgment,  and  the  judgment  thereon 
six  per  cent. 

In  Lee  v.  Davis,  1  A.  K.  Marsh.  397,  a  note  was  given  September  13th, 
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1797,  payable  twelvemonths  after  date.  When  given  the  rate  was  five 
per  cent.,  hut  before  it  became  due  the  rate  was  changed  to  six  per 
cent. — Held,  ihat  only  five  per  cent,  was  recoverable. 

In  Bryan  v.  Moore,  Minor  377,  a  bond  was  given  January  1st,  1817, 
payable  January  1st,  1820.  By  an  an  act  passed  in  February,  1818,  the 
rate  was  reduced  from  eight  to  six  per  cent. — Held,  that  until  judg- 
ment the  bond  bore  eight  per  cent. 

In  Leslie  v.  Leslie,  LI.  &  G.  temp.  Sugd.  1,  it  was  held  that  a  rule  of 
court  fixing  the  rate  of  interest,  applied  to  a  legacy  given  by  a  will 
drawn  before  the  rule  was  adopted. 

In  Henderson  v.  Laurens,  S  Desauss.  170,  a  legacy  was  given  to  a  grand- 
daughter, payable  to  her  on  attaining  twenty-one,  or  on  her  marriage, 
with  interest  at  five  per  cent. — Held,  that  she  was  entitled  to  interest 
at  five  per  cent.,  to  be  calculated  until  the  time  when  she  attained 
twenty-one,  and  afterward  at  seven  per  cent.,  the  legal  rate.  See  Gal- 
Uard  ads.  Ball,  1  N.  &  McC.  76. 

In  Thornton  v.  Fitzhuqh,  4  Leigh  209,  it  was  held  that,  on  a  bequest  of 
an  annuity  made  in  1791,  when  the  rate  was  five  per  cent.,  although 
such  annuity  fall  in  arrear  after  the  interest  was  increased  to  six  per 
cent.,  such  arrear  would  only  carry  five  per  cent. 

In  Dunne  v.  Mastick,  5  Cal.  244^  a  testator  died  in  1869,  at  which  time 
interest  on  legacies  was  not  by  statute  recoverable.  The  code  of  Cal- 
ifornia, allowing  interest  in  such  cases,  went  into  effect  in  1873. — Held, 
that  the  legatees  could  thereunder  recover  interest  on  their  legacies 
from  the  executor,  from  the  time  (1872)  when  he  ought  to  have  paid 
them.  See  Dilworth  v.  Sinderling,  1  Binn.  4^8 ;  Findley  v.  Smith,  7  Serg. 
&  R.  264. 

In  North  Bridgewater  Bank  v.  Copeland,  7  Allen  139,  a  statute  providing 
that  usury  between  the  payee  and  maker  of  a  note  should  not  be  a 
defence  in  an  action  by  an  endorsee  for  value,  without  notice,  was  held 
not  to  include  notes  in  existence  at  the  time  of  its  enactment.  See 
Gwynn  v.  Lee,  1  Md.  Ch.  445- 

In  Hannum  v.  Bank  of  Tennessee,  1  Coldw.  398,  a  provision  that  "no 
bank  shall  pay  interest  or  other  compensation,  in  consideration  of 
deposits,"  was  held  not  to  invalidate  an  agreement  to  pay  interest 
made  before  the  time  of  its  passage,  nor  to  prevent  the  subsequent 
payment  of  interest  on  previous  deposits,  so  long  as  they  remained  in 
the  bank. 

In  Brandon  v.  Green,  7  Humph.  ISO,  an  act  authorizing  a  bill  to  be 
filed  in  chancery  to  obtain  relief  where  a  defendant  sued  at  law  on  an 
usurious  contract  failed  to  plead  or  prove  the  usury,  was  construed  to 
embrace  a  judgment  obtained  before  its  passage.  See  Greenfield  v. 
Frierson,  7  Heisk.  633;  Carnpbell  v.  Morrison,  7  Paige  157 ;  Skinner  v. 
Christmas,  Clarke's  Ch.  268. 

In  Magwood  v.  Duggan,  1  Hill  [S.  C.)  182,  an  act  of  1777  declaring  that 
all  usurious  contracts  should  be  utterly  void  was  so  far  repealed  by  an 
act  of  1830  as  to  allow  the  lender  to  recover  the  principal  without 
interest  or  costs. — Held,  that  a  lender  could  not  make  such  recoverj'^ 
on  a  note  given  before  1830.  Also,  Morton  v .  Rutherford,  18  Wis.  298 ; 
Springfield  Bank  v.  Merrick,  14  Mass.  322;  Nicholls  v.  Gee,  30  Ark.  13.5; 
Pond  V.  Horner.  65  N.  C.  84;  Drake  v.  Latham,  50  III.  270 ;  Sparks  v. 
Clapper,  30  Ind.  204. 

In  Hunter  v.  Hatch,  45  III-  178,  a  statutory  provision  that  all  usurious 
payments  should  be  considered  as  principal  pro  tanto,  was  held  to  be  a 
vested  right,  and  irrepealable  by  a  subsequent  statute. 
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An  agreement  between  the  parties  to  a  contract  which  is  due,  to 
increase  the  rate  of  interest  from  six  to  seven  per  cent.,  the  latter 
"being  the  present  legal  rate,  is  valid.  Conover  v.  Van  Mater,  S  C.  E.  Gr. 
481;  Smith  v.  Graham,  Sit  Mich.  S02 ;  Burchard  v.  Frazer,  2S  Mich.  221f. 
See  Gardner  v.  Emerson,  J^O  III.  296  /  Bassett  v.  McDonel,  IS  Wis.  444- 

See,  also,  an  excellent  article  on  the  retroactive  effect  of  statutes 
abolishing  usury  laws,  contained  in  8  Cent.  L.  J.  4S0,  and  which  had 
•escaped  notice  until  after  the  preparation  of  the  above  note. — Rbp. 


Dime  Savings  Institution  of  Plainfield 

V. 

Barnabas  T.  Mulford  and  others. 

Bill  to  foreclose.  Defence,  usury. — Held,  that  where  the  lender  is 
«,  corporation,  and  the  agent  in  making  the  loan  is  its  officer,  and  it  is 
shown  that  a  premium  was  paid  to  the  latter  for  the  loan  in  pursuance 
of  a  contract  made  by  him  with  the  borrower  in  the  name  of  and  for 
the  corporation,  it  must  be  assumed,  in  the  absence  of  proof  to  the  con- 
trary, that  the  premium  was  paid  to  and  received  by  the  corporation. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  E.  W.  JRunyon,  for  complainant. 

Mr.  W.  B.  Maxson,  for  defendant. 

The  Chancellor. 

The  defence  of  usury  is  set  up  to  the  mortgage  in  suit. 
It  is  alleged  that  the  complainants  received,  in  addition  to 
an  agreement  for  lawful  interest,  a  premium  of  tive  per 
cent,  on  the  making  of  the  loan,  which  was  $5,000.  The 
premium  M'as  received  by  Elias  R.  Pope,  who  was  the  secre- 
tary and  treasurer  of  the  institution,  and,  as  is  admitted, 
acted  for  it  in  making  the  loan.  The  payment  of  the  pre- 
mium was  made  by  the  treasurer  a  condition  of  the  making 
of  the  loan.     Though  he  received  the  premium,  it  does  not 
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appear  that  he  received  it  on  his  own  account;  nor,  on  the 
other  hand,  does  it  appear  that  it  was  not  received  by  the 
institution.  All,  it  is  said,  of  the  members  of  the  "  board 
of  investment"  were  sworn,  and  they  all  testify  that  they 
knew  nothing  of  the  taking  of  the  premium.  They  also- 
say  that  it  was  understood  that  no  premium  should  be  takers 
upon  the  loans  made  by  the  institution.  But  still  it  does 
not  appear  that  the  premium  paid  to  Mr.  Pope  was  not,  in 
fact,  received  by  the  institution.  He  was,  when  the  loan 
was  made,  a  manager,  as  well  as  secretary  and  treasurer  of 
the  institution.  He  is  still  secretary  and  treasurer  of  it, 
and,  perhaps,  also  a  manager.  He  could  have  told  whether 
the  premium  was  received  by  the  institution  or  not.  He 
was  not  called  as  a  witness,  however,  and  no  reason  is  given 
for  not  doing  so.     Indeed,  there  appears  to  be  none. 

In  such  a  case  as  this,  where  a  premium  has  been  taken- 
on  a  loan  by  a  corporation,  and  it  is  made  part  of  the  bar- 
gain, by  its  financial  agent  acting  for  it  in  the  matter,  that 
a  premium  shall  be  paid  for  the  loan,  it  should,  in  order  to 
save  the  institution  from  the  consequences  of  the  usury  law, 
appear,  affirmatively,  that  the  premium  was  not  received  by 
itself,  but,  if  received  by  its  agent,  was  for  his  own  benefit 
alone.  In  3Iuir  v.  Neicark  Savings  Institution^  1  C.  E.  Gr. 
537^  there  was  not  only  no  evidence  that  the  treasurer  had' 
any  authority  from  the  institution  to  receive  the  premium, 
or  that  the  other  members  of  the  funding  committee,  by 
whose  concurrence  the  loan  was  made,  had  any  knowledge 
of  the  transaction,  but  it  was  proved  that  they  were  igno- 
rant of  it,  and  that  no  part  of  the  premium  went  into  the 
funds  of  the  institution.  In  that  case,  it  may  be  remarked, 
the  treasurer  was  dead  when  the  suit  was  brought.  On  the 
evidence  in  this  case,  I  can  not  say  that  the  premium  was 
received  by  the  treasurer  for  his  own  private  benefit.  In 
the  absence  of  testimony  to  the  contrary,  the  presumption 
is  the  other  way — that  he  acted  for  the  institution  in  receiv- 
ing it. 
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It  is  insisted,  in  the  brief  of  counsel  on  the  part  of  the 
•complainant,  that,  in  such  a  case  as  this,  the  burden  of 
proof  is  upon  the  defendant ;  that  it  is  incumbent  upon  him 
to  show  not  only  that  a  premium  was  taken,  but  that  it  was 
received  by  the  lender.  The  position  is  untenable.  Where 
the  lender  is  a  corporation  and  the  agent  is  its  officer,  and 
it  is  shown  that  the  premium  was  paid  to  the  latter  in  pur- 
suance of  a  contract  for  the  loan  made  by  him,  in  the  name 
of  and  for  the  corporation,  in  the  absence  of  proof  to  the 
contrary,  it  must  be  assumed  that  the  premium  was  paid  to 
and  recei%^ed  by  the  corporation.  In  this  case,  it  would 
seem  that  it  would  have  been  extremely  easy  to  show  that 
the  premium  was  not  received  by  the  institution  if  such 
was,  indeed,  the  fact.  The  testimony  of  the  managers  that 
they  knew  nothing  of  the  taking  of  the  premium,  and' that 
it  was  understood  that  the  institution  took  none  on  its 
loans,  was  manifestly  of  but  little  value,  compared  with  the 
testimony  of  the  official  by  whom  the  loan  was  made,  and 
who  knew  who  received  the  money.  Had  he  sworn  that 
the  premium  was  not  received  by  the  institution,  the 
defence  would  have  failed.  In  the  absence  of  his  testi- 
mony, it  must  be  sustained.  It  may  be  added,  that  it  would 
^eem  that,  if  the  premium  was  not  received  by  the  institu- 
tion, it  would  not  have  been  difficult  to  show  it  by  the 
books. 


In  the  matter  of  the  estate  of  Frederick  J.  Harrall,  a 

lunatic. 

The  wife  of  a  lunatic  who  had  an  ample  estate  applied  for  an  order 
requiring  his  guardian  to  redeem  for  her  benefit  certain  separate  prop- 
erty of  hers  (jewels  &c.)  pawned,  with  her  consent,  by  her  husband 
while  sane,  to  pay  his  personal  expenses,  and  the  proceeds  of  the  loan 
were  so  applied. — Held,  that  she  was  entitled  to  relief,  and  that  her 
husband,  under  the  circumstances,  is  bound,  in  equity,  to  redeem  the 
property. 
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On  petition  of  the  wife  of  the  lunatic  for  an  order  direct- 
ing his  guardian  to  pay  to  her  the  money  necessary  to 
redeem  certain  personal  property  which  she  claims  as  hers^ 
being  silver-plate  and  personal  ornaments,  pawned  by  him. 
in  Paris,  and  still  remaining  in  pledge  there 

Messrs.  Linn  ^  Babbett,  for  the  petitioner. 
Mr.  F.  McGee,  contra. 

The  Chancellor. 

It  appears,  by  the  testimony,  that  the  property  was.  with 
the  wife's  consent,  pledged  by  her  husband,  while  they  were 
living  together  in  Paris,  to  raise  money.  On  the  orna- 
ments four  hundred  and  seventy-five  francs  were  so- 
obtained,  and  on  the  plate  one  hundred  and  forty.  Of  the 
ornaments,  part  were  purchased  by  the  wife,  with  money 
given  to  her  by  her  husband  for  the  purpose,  and  the  rest 
were  bought  with  her  own  money,  before  marriage.  The 
plate  was  bought  with  the  husband's  money.  The  peti- 
tioner does  not  claim  that  it  was  presented  by  him  to  her. 
The  petitioner's  claim  to  the  relief  for  which  she  applies 
rests  on  the  ground  that  her  husband,  having  pledged  her 
separate  property  for  his  own  benefit,  is  bound  (his  estate  is 
ample)  to  redeem ;  and  she  is  right.  Graham  v.  London- 
derry, 3  Aik.  393 ;  Vreeland  v.  Vreeland's  adm'r,  1  C.  E.  Gr. 
612.  There  is  no  evidence  or  presumption  that  the  plate 
was  her  property,  but,  under  the  circumstances,  the  pre- 
sumption is  that  it  was  the  property  of  her  husband. 
Bishop's  Law  of  Mar.  Worn.  §  2S8.  The  money  raised  on 
her  ornaments  was,  according  to  the  evidence,  applied  to 
her  husband's  use.  Part  of  it  was  used  to  pay  a  tailor's 
bill,  part  to  buy  clothing  for  him,  and  the  rest  to  pay  his 

Note. — As  to  the  relative  rights  of  a  creditor  and  husband  and  wife 
in  the  wife's  goods  pledged  by  the  husband  to  secure  his  own  debt^ 
since  the  married  women's  acts,  see  Robertson  v.  Wilcox,  S6  Conn.  4^6 ; 
Van  Arsdale  v.  Joiner,  U  Ga.  173 j  Merrill  v.  Parker,  112  Mass.  250.—Ry.¥^ 
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household  expenses.  The  claim  of  the  petitioner  is  opposed 
by  the  guardian,  and  is  litigated,  also,  on  behalf  of  the 
lunatic's  brother  and  sister.  He  has  no  parents  or  children. 
The  wife  is  entitled  to  have  the  paraphernalia  redeemed, 
but  not  the  plate. 


Anna  Allen  and  others. 

V. 

Elizabeth  H.  Wood  and  others. 

The  holder  of  a  second  mortgage,  payable  in  three  installments,  filed 
his  bill  to  foreclose  for  the  payment  of  the  second  installment  and 
interest  thereon  and  costs.  The  first  installment  had  been  satisfied 
by  means  of  a  collateral  mortgage.  The  third  installment  was  not 
due.  The  bill  alleged  that  the  property  was  indivisible,  and  decree 
was  taken  for  the  sale  of  the  whole,  to  pay  the  amount  of  the  second 
installment  and  interest  and  costs,  as  prayed  by  the  bill.  A  subse- 
quent mortgagee  (the  third)  purchased  the  decree  and  took  an  assign- 
ment thereof.  The  property  was  not  sold  under  the  execution.  The 
third  installment  becoming  due  and  being  unpaid,  the  complainant 
filed  his  bill  for  foreclosure  and  sale  of  the  whole  premises,  to  pay  it. — 
Held,  that  the  court  would  direct  a  sale  of  the  property  under  the 
former  decree,  and  apply  the  surplus,  as  far  as  necessary,  to  the  pay- 
ment of  the  third  installment.  The  property  was  to  be  sold  subject  to 
the  first  mortgage,  which  was  not  foreclosed. 


Bill   to   foreclose.     On   final   hearing  on  pleadings   and 
proofs. 

Mr.  C.  T.  Meed,  for  complainants. 

Mr.  S.  H.  Grey^  for  Camden   Safe   Deposit   and    Trust' 
Company. 

The  Chancellor. 

The  principal  ($14,400)  of  the  complainants'  mortgage,  a 
mortgage  of  real  estate,  was  payable  in  three  equal  install- 
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ments  of  six  months,  one  year  and  two  years  from  date. 
The  mortgage  was  given  March  20th,  1876.  A  chattel 
mortgage  was  given  at  the  same  time  as  additional  security 
for  the  payment  of  the  first  installment.  That  mortgage 
■was  foreclosed  and  the  decree  assigned  by  the  mortgagees 
to  the  Camden  Safe  Deposit  and  Trust  Company,  and  the 
amount  thereof  paid  to  them.  That  company  then 
held,  a»  it  still  does,  a  third  mortgage  on  the  mortgaged 
land.  The  complainants'  mortgage  is  the  second.  When 
the  second  installment  became  due  on  their  mortgage,  the 
complainants  filed  their  bill  for  foreclosure  and  sale,  to 
obtain  payment  of  that  installment  and  interest  thereon. 
A  decree  was  made  in  that  suit  that  the  mortgaged  prem- 
ises be  sold  to  raise  and  pay  that  installment  and  interest, 
with  costs  of  suit.  The  property  was  not  sold  under  it, 
however,  but  the  decree  was  assigned  to  the  Safe  Deposit 
and  Trust  Company  (by  which  it  is  still  held),  for  the  con- 
sideration of  the  amount  due  thereon,  paid  by  it  therefor. 

The  complainants'  bill  is  filed  for  foreclosure  and  sale  of 
the  mortgaged  premises,  to  pay  the  third  installment,  with 
interest  and  costs.  The  Safe  Deposit  and  Trust  Company 
claims,  in  its  answer,  that  the  complainants,  by  the  former 
foreclosure  proceedings  to  raise  the  second  installment, 
abandoned  all  claim  to  the  mortgaged  premises,  and  have 
no  lien  thereon  or  on  the  proceeds  of  the  sale  thereof.  The 
decree  in  Ihe  former  suit  is  for  the  sale  of  the  whole  of  the 
mortgaged  premises,  to  pay  the  second  installment,  with 
interest  and  costs.  Had  all  the  property  been  sold  under 
that  decree  the  lien  of  the  mortgage  on  the  property  would, 
of  course,  have  been  gone  {Mott  v.  Shreve,  10  C.  JE.  Gr. 
J}38) ;  but  for  the  payment  of  the  third  installment  and 
interest  it  would  have  insisted  upon  the  surplus,  if  any,  of 
the  proceeds  of  the  sale.  By  the  decree,  the  surplus  is 
ordered  to  be  paid  into  court,  unless  otherwise  previously 
disposed  of  by  the  order  of  the  court.  When  paid  into 
court  it  would  have  been  available  to  the  complainants  for 
the  payment  of  the  third  installment.     The  lien  of  the  mort- 
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gage  for  that  installment  would  have  been  transferred  by 
the  conversion  of  the  surplus  proceeds.  Plait  v.  Bright,  4- 
Stew.  81.  But  the  premises  have  not,  nor  has  any  part  of  them, 
been  sold,  and  the  whole  of  them  will  not  be  sold  to  pay 
the  amount  due  on  the  decree  for  the  second  installment 
and  interest,  unless  it  proves  to  be  necessary  to  do  so.  The 
court  will  control  the  sale  so  as  to  protect  the  interests  of 
all  parties  so  far  as  practicable.  And  although  the  decree 
directs  the  sale  of  the  whole  of  the  mortgaged  premises,  the 
court  may,  if  the  property  be  divisible,  order,  after  execu- 
tion issued,  that  only  such  parts  be  sold  as  may  be  neces- 
sary to  pay  the  amount  due  on  the  decree.  Am.  L.  ^  F.  In. 
^  Tr.  Co.  V.  Hyei'son,  2  Hal.  Ch.  9.  There  is  an  order  made 
after  the  execution  was  issued,  designed  to  effect  that  object. 
It  directs  the  sheriff  to  sell  so  much  of  the  mortgaged  prem- 
ises as  may  be  necessary  to  raise  the  money,  in  such  parcels 
as  may  seem  to  him  most  for  the  benefit  of  the  parties  to 
the  suit.  Tlie  whole  matter  is  within  the  control  of  the 
court,  and  it  will  direct  that  the  property  be  sold  under  the 
former  execution  (it  is  to  be  sold  subject  to  the  first  mort- 
gage), and  any  surplus  applied  to  the  decree  in  this. 
Under  the  decree  in  the  former  suit,  the  Safe  Deposit  and 
Trust  Company  has  the  right  to  have  the  money  which,  by 
the  decree,  is  directed  to  be  made,  raised  and  paid  over  to 
it,  and  no  more. 

There  will  be  a  decree  in  accordance  with  these  views. 


George  S.  Coe  and  others 

V. 

The  New  Jersey  Midland  Railway  Company  and  others. 

1.  A  foreclosure  suit  is  not  a  proper  proceeding  in  which  to  litigate 
the  rights  of  a  party  claiming  title  to  the  mortgaged  premises  in  hos- 
tility to  the  mortgagor.     Therefore,  where  defendants,  who  were  per- 
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mitted  to  intervene  in  a  foreclosure  suit  upon  a  naortgage  made  by  a 
railroad  company  formed  by  the  amalgamation  or  consolidation,  pur- 
suant to  legislative  authority,  of  certain  existing  railroad  companies, 
sought  to  question  and  litigate  the  validity  of  the  consolidation, — 
Held,  that  that  defence  would  not  be  entertained. 

2.  The  supplement  (approved  February  28th,  1849)  to  the  act  con- 
cerning corporations  [Nix.  Dig.  169,  Rev.  p.  186),  which  provides  that 
all  companies  incorporated  under  the  laws  of  this  state,  whose  charters 
do  not  designate  their  places  of  meeting,  shall  hold  their  business 
meetings,  the  meetings  of  their  directors,  &c.,  in  this  state,  by  its 
terms  does  not  apply  to  companies  whose  charters  are  not  subject,  by 
the  terms  thereof,  to  alteration,  modification  or  repeal. 

3.  A  piovision  in  a  corporation  mortgage  that  the  principal  shall 
become  due  in  case  default  be  made  in  the  payment  of  interest,  is  not 
in  contrariety  to  a  resolution  authorizing  the  giving  of  the  mortgage, 
which  merely  provides  that  the  mortgage  shall  be  given  to  secure  the 
payment  of  the  principal  at  a  certain  time,  with  interest  payable  semi- 
annually. 

4.  With  a  view  to  recording,  a  corporation  mortgage  may  be  proved 
by  the  president  or  secretary,  if  signed  by  them,  though  they  signed  it 
by  order  of  the  board  of  directors.  They  may  be  regarded  as  sub- 
scribing witnesses  within  the  meaning  of  the  act  respecting  convey- 
ances [Rev.  p.  152  §  Jj).  But  it  cannot  be  proved  bj'  one  who  did  not 
sign  the  mortgage.  It  is  not  requisite  to  a  compliance  with  the  statute 
in  regard  to  proof  of  such  instruments,  that  it  should  appear  that  the 
contents  of  the  instrument  were  made  known  to  the  mortgagor.  A 
record  of  a  mortgage  made  by  transcription  from  a  copy  of  the  mort- 
gage examined  by  the  clerk  on  production  to  him  of  the  original,  is  in 
conformity  with  the  requirements  of  the  statute. 

5.  A  railroad  mortgage  made  to  trustees  without  words  of  inherit- 
ance, but  empowering  the  trustees,  on  default,  to  sell  the  mortgaged 
premises  and  to  convey  to  the  purchaser  "  all  the  estate,  right,  prop- 
erty and  interest,  and  to  the  same  extent  as  the  railroad  company  had 
therein  at  the  date  of  the  mortgage,  &c."  will  be  rectified  so  as  to  con- 
vey a  fee.  The  court  may  direct  the  trustees  to  convey  all  their  title 
to  the  purchaser  at  the  foreclosure  sale  in  aid  of  the  execution. 

6.  Where  an  act  of  the  legislature  authorizing  a  railroad  corporation 
to  give  a  mortgage,  evidently  contemplates  a  mortgage  of  all  the  estate 
of  the  company,  it  will  be  held,  unless  the  contrary  appear,  that  the 
mortgage  given  under  the  authority  was  intended  to  and  did  convey 
the  estate  to  the  full  extent  contemplated  or  authorized  by  the  act. 

7.  Under  a  prayer  for  other  or  further  relief  in  a  bill  for  foreclosure, 
the  mortgage  may  be  reformed. 
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8.  A  chattel  mortgage  on  the  equipment  of  a  railroad,  made  by 
authority  of  the  board  of  directors  of  an  insolvent  corporation,  for 
securing  the  claims  of  directors  against  the  corporation, — Held,  to  be 
invalid  as  against  prior  mortgagees  of  the  franchises  and  equipment, 
whose  mortgages  were  not  filed  (the  transaction  was  prior  to  the  act 
of  1876,  Rev.  p.  924  I  ^^))  because  the  directors  (they  were  also  stock- 
holders) had  notice  of  the  prior  mortgages.  Such  prior  mortgages, 
however, — Held,  not  to  be  valid  against  judgment  creditors  who,  but 
for  the  receivership  obtained  in  a  suit  to  foreclose  one  of  the  mort- 
gages, might  have  made  a  lawful,  valid  levy  on  the  equipment. 

9.  The  recovery  of  a  judgment  against  a  railroad  company  for  the 
value  of  land  and  damages  taken  by  condemnation,  is  no  bar  to  the 
enforcement  of  a  vendor's  lien  for  the  money. 

10.  A  depot  building, — Held,  as  against  a  mechanics  lien,  to  be  prop- 
erty connected  with  the  line  of  the  railroad,  and  regarded  as  part  of 
the  mortgaged  premises  which  were  described  by  a  general  description 
covering  the  railroad  and  land,  ground,  depots,  station-houses  &c., 
acquired  and  to  be  acquired. 

11.  The  lien  given  to  laborers  by  the  act  concerning  corporations 
{Rev.  p.  188  I  63),  cannot  be  extended  so  as  to  impair  the  obligation  of 
contracts  or  lien  of  duly  recorded  encumbrances  antecedent  to  the  act. 

12.  That  the  trustees  under  a  railroad  mortgage  which  gave  them 
tlie  right  to  take  possession  of  the  mortgaged  premises  in  case  of 
flefault  of  payment  of  interest,  did  not  see  fit  to  take  possession  after 
default,  but  permitted  the  mortgagors  to  continue  in  possession  and 
operate  the  road,  and  the  fact  that  the  employes  of  the  mortgagor 
were  not  aware,  when  they  rendered  the  service,  that  default  had 
taken  place,  gives  to  the  latter  no  claim  against  the  mortgagees  for 
their  wages. 

13.  The  case  of  Fosdic  v.  Scholl,  U.  S.  Svp.  Ct.,  8  Cent.  L.  J.  298,  con- 
sidered. 

14.  A  railroad  company  held  its  rolling  stock  under  an  agreement 
to  pay  for  it  in  installments,  the  title  not  to  pass  to  the  company  until 
the  whole  sum  agreed  to  be  paid  for  it  should  be  paid,  and,  in  case  of 
default,  all  previous  payments  to  be  forfeited.  It  became  insolvent 
and  had  no  money  to  pay  an  installment  which  became  due.  Direct- 
ors of  the  company,  in  order  to  save  the  rolling  stock,  advanced  the 
money  out  of  their  private  funds,  on  the  strength  of  an  agreement 
made  by  the  other  members  of  the  board  with  them  that  they  should 
be  subrogated  to  the  rights  of  the  vendors  for  their  repayment,  but  no 
resolution  to  that  eflfect  was  in  fact  passed  by  the  board. — Held,  that 
they  were  entitled  to  subrogation,  subject  to  the  superior  right  of  the 
vendors  as  to  the  unpaid  balance  of  the  price. 
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15.  A  railroad  company  permitted  its  charter  to  be  used  for  purposes 
of  condemnation  of  lands  for  another  company's  road,  and  on  the  loca- 
tion of  the  latter,  which  paid  and  took  title  in  its  own  name  for  the 
land,  and  built  the  road, — Held,  that  the  road  was  the  property  of  the 
latter  company.  If,  in  such  case,  any  of  the  land  condemned  was  paid 
for  by  the  former  company  with  its  own  funds,  which  have  not  been 
repaid  to  it,  the  latter  company  is  bound  to  refund  the  amount. 

16.  A  railroad  company  having  located  its  road,  permitted  another 
company  to  locate  its  road  on  the  same  location  and  to  build  its  road 
upon  it, — Held,  that  the  former  thereby  relinquished  its  right  to  the 
location. 

17.  The  case  of  Randolph  v.  New  Jersey  West  Line  R.  R.,  1  Stew.  49, 
•distinguished. 

18.  By  an  agreement  between  two  railroad  companies,  one,  in  con- 
sideration of  a  right  to  cross  its  road,  gave  the  other  a  right  to  cross 
in  future. — Held,  that  specific  performance  of  the  agreement  would 
not  be  decreed  where  the  crossing  was  to  be  at  a  place  not  contem- 
plated by  the  parties,  and  where  it  would  do  very  great  damage  to  the 
former  company — it  would  cross  a  drill  and  freight-yard. 

19.  That  the  mortgagees  of  the  premises  which  it  is  proposed  to 
cross,  might  have  known  of  the  intention  to  cross,  from  the  fact  of  the 
building  of  a  tunnel,  to  enter  which  the  crossing  was  necessary,  will 
not  bind  them  to  the  consequences  of  acquiescence.  In  estimating 
•damages,  the  value  of  the  crossing,  which  was  the  consideration  of  the 
agreement,  will  be  allowed. 


On  final  hearing  on  pleadings  and  proofs. 

Mr.  B.  Williamson,  Mr.  Ashbel  Green,  Mr.  W.  S.  Opdyke 
of  New  York,  and  Mr.  J.  W.  Taylor,  for  complainants. 

Mr.  T.  D.  Hoxsey,  for  stockholders  of  the  New  Jersey 
Western  Railroad  Company,  and  for  third  mortgage  bond- 
liolders  of  the  New  Jersey  Midland  Railway  Company,  and 
Van  Houten,  Demarest  and  others,  judgment  creditors. 

Mr.  John  Linn  and  Mr.  J.  D.  Bedle,  for  R.  P.  Terhune, 
judgment  creditor,  and  for  Terhune  &  Olmstead,  trustees 
in  chattel  mortgage;  also,  for  Wortendyke,  Watkins  and 
others  claiming  subrogation. 
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Mr.  R.  Wayne  Parker^  Mr.  E.  Ellery  Anderson  of  New 
York,  and  Mr.  Cortlandt  Parker^  for  E.  Ellery  Anderson, 
trustee. 

Mr.  R.  Wayne  Parker  and  Mr.  C.  Parker^  for  employes. 

Mr.  J.  Va7iatia,  for  the  Delaware,  Lackawanna  and  West- 
ern and  Morris  and  Essex  Railroad  Companies. 

Mr.  A.  W.  Ckitler,  for  David  D.  Hennion  and  others. 

The  Chancellor. 

The  New  Jersey,  Hudson  and  Delaware  Railroad  Com- 
pany was  incorporated  by  an  act  passed  March  8th,  1832 
(P.  L.  1832,  J).  133) ;  the  Sussex  Valley  Railroad  Com- 
pany by  an  act  approved  March  14th,  1867  (P.  -L.  18G7,  jp. 
215);  the  New  Jersey  Western  Railroad  Company  by  an  act 
approved  March  2l8t,  1867  (P.  L.  1867,  p.  386),  and  the 
Hobokeu,  Ridgefield  and  Paterson  Railway  Company  by  an 
act  approved  March  15th,  1867  (P.  L.  1867,  p.  720).  By 
an  act  approved  March  17th,  1870,  entitled  "An  act  to 
authorize  the  consolidation  of  the  capital  stock,  property, 
powers,  privileges  and  franchises  of  the  New  Jersey,  Hud- 
son and  Delaware  Railroad  Company,  with  those  of  the  New 
Jersey  Western  Railroad  Company,  the  Sussex  Valley  Rail- 
road Company,  and  the  Hoboken,  Ridgefield  and  Paterson 
Railway  Company,  or  either  of  them "  (P.  Li.  1870,  p.  811), 
provision  was  made  for  the  consolidation  of  those  corpora- 
tions under  a  new  one,  to  be  known  as  the  New  Jersey 
Midland  Railway  Company.  By  an  act  approved  March 
31st,  1871  (P.  L.  1871,  p.  1093),  after  reciting  that  the  con- 
solidation had  been  effected  under  the  act  of  March  17th, 
1870,  and  that  the  papers  relating  thereto  had  been  filed  in 
the  office  of  the  secretary  of  state,  as  required  by  that  act 
(the  certificate  was  filed  on  the  13th  of  July,  1870),  it  was 
enacted  that  the  consolidation  be,  and  was  thereby  validated 
and  confirmed,  and  that  the  corporations  so  consolidated 


110  CASES  IN  CHA.NCERY.  [31  Eq. 

Coe  V.  N.  J.  Midland  Railway  Co. 

were,  and  were  thereby  merged  and  consolidated  into,  the 
New  Jersey  Midland  Railway  Company.  After  the  consoli- 
dation, and  in  1870,  the  New  Jersey  Midland  Railway  Com- 
pany gave  to  George  S.  Coe,  George  Opdyke  and  Abram  S. 
Hewitt,  as  trustees,  a  mortgage,  dated  August  Ist,  in  that 
year,  to  secure  its  bonds,  to  the  amount  of  ^3,000,000,  with 
interest.  The  mortgage  conveys  the  mortgaged  premises 
to  the  trustees  as  joint  tenants,  and  not  as  tenants  in  com- 
mon, and  to  the  survivors  and  survivor  of  them,  and  to 
their  successors  and  successor  in  the  trust  and  to  their 
assigns ;  and  their  premises  are  described  therein  as  follow  : 

"All  and  singular  the  line  of  railway  known  and  to  be  known  as  the 
New  Jersey  Midland  Eailway  as  the  same  is  being  and  shall  be  con- 
structed, from  the  state  line  at  or  near  Unionville,  in  the  state  of  New 
York,  to  the  Hudson  river,  including  all  the  railways,  ways,  rights  of 
way,  depots,  ground  or  other  lands,  all  tracks,  bridges,  viaducts,  cul- 
verts, fences  and  other  structures,  depots,  station-houses,  engine- 
houses,  car-houses,  freight-houses,  wood-houses,  water-stations  and 
other  buildings,  and  all  machine-shops,  and  all  real  or  personal  prop- 
erty held  or  acquired,  or  hereafter  to  be  held  or  acquired,  by  the  said 
company,  its  successors  or  assigns,  for  use  in  connection  with  the  afore- 
said railway  of  the  party  of  the  first  part  (the  company),  or  with  any 
part  thereof,  or  with  the  business  of  the  same,  and  including  all  loco- 
motives, tenders,  cars  and  other  rolling  stock  or  equipments,  and  all 
machinery,  tools,  implements,  fuel  and  materials  for  constructing, 
operating,  repairing  or  replacing  the  aforesaid  railway,  or  any  part 
thereof,  or  of  any  of  the  equipments  or  appurtenances  of  the  aforesaid 
railway,  or  any  i:)art  thereof,  and  all  machinery  of  all  kinds,  and  all 
and  singular  the  other  personal  property  of  any  nature,  kind  and 
description  whatsoever  belonging  to  the  said  party  of  the  first  part 
(the  mortgagor),  wheresoever  the  same  may  be  situated ;  all  of  which 
personal  chattels  are  hereby  declared  and  agreed  to  be  fixtures  and 
appurtenances  of  the  said  railroad,  and  ai'e  to  be  used  and  sold  there- 
with, and  not  separate  therefrom,  and  are  to  be  taken  as  part  thereof, 
and  all  tolls,  incomes,  issues  and  profits,  to  be  had  or  derived  from  the 
same,  or  any  part  or  portion  thereof,  or  from  any  part  or  portion  of 
said  term  or  terms,  or  either  thereof,  and  all  right  to  receive  and 
recover  the  same  ;  and,  also,  all  franchises  connected  with  or  relating 
to  the  aforesaid  railway,  or  to  the  construction,  maintenance  or  use  of 
the  same,  together  with  all  and  singular  the  tenements  and  appurten- 
ances to  the  aforesaid  railway,  lands  and  premises,  or  either  thereof. 
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belonging  or  in  anywise  appertaining,  and  the  reversion  or  reversions. 
remainder  or  remainders,  tolls,  incomes,  revenues,  rents,  issues  and 
profits  thereof;  and,  also,  all  the  estate,  right,  title,  interest,  property, 
possession,  claim  and  demand  whatsoever,  as  well  in  law  as  in  equity, 
of  the  said  party  of  the  first  part  of,  in  and  to  the  same,  and  any  and 
every  part  thereof,  with  the  appurtenances." 

In  1871,  the  company  gave  Daniel  Haines,  as  trustee,  a 
mortgage  on  the  same  property,  by  the  same  description,  to 
secure  the  payment  of  $1,500,000,  with  interest.  That 
mortgage  was  expressly  declared  to  be  subject  to  the  prior 
lieu  created  by  the  above-mentioned  first  mortgage. 

In  1873,  the  company  gave  a  mortgage  (known  as  the 
consolidated  mortgage),  dated  April  30th,  in  that  year,  for 
$10,000,000,  with  interest,  upon  the  line  of  railway  then 
known  and  to  be  known  as  The  New  Jersey  Midland  Rail- 
way, as  the  same  was  being  and  should  be  constructed  from 
the  state  line,  at  or  near  Unionville,  in  the  state  of  New 
York,  to  the  Hudson  river,  and  also  an  extension  of  that 
railway  from  some  point  on  the  main  line  thereof,  westerly 
of  Newfoundland,  in  the  county  of  Passaic,  to  the  Delaware 
river,  together  with  the  extension  and  connection  from  the 
main  line  of  said  railway,  east  of  Ridgetield  Park  to  Wee- 
hawken,  by  a  tunnel  or  open  cut,  through  or  over  Bergen 
Hill,  and  including  all  the  railway,  ways,  rights  of  ways, 
depots  &c.;  and  the  franchises  connected  with  or  relating 
to  the  railway,  or  the  construction,  maintenance  or  uses  of 
the  same.  By  that  mortgage  it  was  recited  that  the  mort- 
gage of  August,  1870,  above  mentioned,  was  a  first  lien 
upon  certain  property  of  the  railway  company;  that  the 
mortgage  above  mentioned,  of  January  2d,  1871,  was  a  sec- 
ond lien  upon  property  of  the  company ;  that  both  of  those 
liens  were  recognized  as  liens  prior  to  the  mortgage  thereby 
created  upon  the  property  mentioned  in  the  first  and  second 
mortgages,  respectively,  and  that  the  amounts  secured  by 
those  liens  was  in  the  aggregate  four  and  a  half  millions  of 
dollars,  with  interest  thereon  at  the  rate  of  seven  per  cent, 
per  annum,  payable  semi-annually,  and  that  for  the  purpose 


112  CASES  LN  CHANCERY.  [31  Eq. 

Coe  V.  N.  J.  Midland  Railway  Co. 

of  enabling  the  mortgagor  to  liquidate  or  satisfy  those  liens 
and  liabilities,  as  well  as  for  the  purpose  of  obtaining  the 
money  and  materials  necessary  to  perfect,  enlarge  and 
extend  its  line  of  railway,  and  to  develop  and  increase  its 
terminal  and  ferry  facilities  upon  the  Hudson  river,  the 
mortgagor  had,  by  a  vote  of  its  directors,  resolved  to  borrow 
money  to  an  amount  not  to  exceed  ten  millions  of  dollars, 
to  be  secured  by  that  mortgage ;  and  that  it  was  thereby 
expressly  understood  and  agreed  by  and  between  the  parties 
to  the  mortgage,  that  four  and  a  half  millions  of  dollars  in 
par  value  of  the  bonds  secured  by  that  mortgage  should  be 
placed  in  the  custody  of  the  trustee  under  that  mortgage, 
and  should  so  remain  in  trust,  and  not  be  issued  or  with- 
drawn except  upon  the  presentation  and  surrender  to,  and 
cancellation  by,  him  or  his  successor,  of  an  amount  of  the 
before-mentioned  prior  lien  bonds  and  interest  equal  to  the 
amount  of  those  bonds  so  to  be  from  time  to  time  with- 
drawn from  the  trust;  the  bonds  by  the  consolidated  mort- 
gage secured  to  be  so  withdrawn,  and  the  prior  lien  bonds 
outstanding,  to  be  cancelled  to  a  corresponding  amount, 
until  all  of  the  outstanding  prior  lien  bonds  and  the  cou- 
pons thereon  should  mature  and  be  cancelled. 

On  the  8th  of  March,  1875,  Garret  A.  Hobart  was 
appointed  receiver  of  the  mortgagor  on  proceedings  in 
insolvency.  On  the  22d  of  that  month  George  S.  Coe  and 
George  Opdyke,  trustees,  filed  their  bill  to  foreclose  the 
first  mortgage.  On  the  30th  of  March,  1875,  James  W, 
McCulloh  and  Garret  A.  Hobart  were  appointed  receivers 
in  the  cause  of  the  mortgaged  property,  and  since  then  they 
have  operated  the  railway  as  such  receivers.  The  parties 
defendant  to  that  suit  are  Jabez  P.  Pennington,  successor 
of  Daniel  Haines,  deceased,  as  trustee  under  the  second 
mortgage;  Abram  S.  Hewitt,  trustee  under  the  third  or 
consolidated  mortgage;  Richard  P.  Terhune  and  Samuel  E. 
Olmstead,  trustees  under  a  chattel  mortgage  given  by  the 
New  .Jersey  Midland  Railway  Company,  and  dated  Feb- 
ruary 12th,  1875  (it  is  also  dated  January  30th,  1875),  to 
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secure  the  sum  of  $88,588.08;  the  Hudson  Connecting  Eail- 
way  Company,  as  claiming  certain  premises  which  the  com- 
plainants insist  are  part  of  the  mortgaged  premises;  E. 
Ellery  Anderson,  as  mortgagee  of  the  last-named  company, 
under  a  mortgage  dated  January  1st,  1872 ;  Oliver  Robin- 
son, as  claiming  under  a  deed  or  license  in  writing  purport- 
ing to  aifect  a  part  of  the  premises  mortgaged  under  the 
first  mortgage ;  John  M.  Stevenson  and  William  W.  Rand, 
as  claiming  under  a  deed  of  conveyance  from  the  railway 
company,  bearing  date  September  8th,  1871,  and  purporting 
to  affect  part  of  the  mortgaged  premises ;  Rand  also  claims 
under  another  like  deed,  dated  August  31st,  1871,  also  pur- 
porting to  afifect  a  part  of  the  mortgaged  premises;  John 
H.  Van  Houten  and  James  C.  Demarest,  as  claiming  under 
a  deed  of  conveyance  from  the  sheriff'  of  Passaic  county  to 
them,  dated  November  7th,  1874,  and  purporting  to  aifect 
part  of  the  mortgaged  premises,  and  also  as  claiming  a  lien 
by  virtue  of  a  judgment  recovered  by  them  against  the  rail- 
way company  in  the  circuit  court  for  the  county  of  Pas- 
saic, on  or  about  the  9th  of  January,  1874,  for  $2,799.71; 
Stephen  Strait  and  others,  as  claiming  liens  by  reason  of 
sundry  judgments  recovered  by  them  respectively  against 
the  railway  company;  Cornelius  T.  Demarest  and  others,  as 
representing  claims  of  themselves  and  numerous  other 
employes  of  the  Midland  Railway  Company,  for  wages,  for 
which  they  claim  a  lien  against  the  income  and  rolling  stock 
of  the  company;  and  the  Delaware,  Lackawanna  and  West- 
ern Railroad  Company,  and  the  Morris  and  Essex  Railroad 
Company,  by  reason  of  a  claim  and  controversy  in  respect 
to  the  right  of  those  companies  to  cross  the  railroad  oper- 
ated by  the  Midland  Company  near  the  mouth  of  the  tunnel 
of  the  former  company. 

Thomas  D.  Hoxsey  was  allowed  to  intervene  as  a  defend- 
ant, as  assignee  of  a  judgment  against  the  mortgagor,  and 
also  as  owner  of  stock  of  the  New  Jersey  Western  Railroad 
Company,  and  of  $80,000  of  the  third  or  consolidated  mort- 
gage bonds,  and  as  owner  of  $20,000  of  the  capital  stock  of 
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the  New  Jersey  Midland  Railway  Company;  and  James 
Jackson  was  permitted  to  intervene  as  a  defendant,  as  owner 
of  stock  of  that  company  and  as  owner  of  third  mortgage 
bonds.  Hezekiah  Watkins  and  others,  claiming  liens  under 
a  claim  of  subrogation,  were  also  made  defendants. 

Answers  were  filed  in  the  cause  by  the  following  defend- 
ants :  Terhune  and  Olmstead,  trustees  under  the  chattel 
mortgage;  Hennion  and  others,  judgment  creditors;  James 
Jackson ;  Garret  A.  Hobart,  receiver,  answering  on  behalf 
of  a  committee  of  bondholders,  raising  a  claim  as  to  the  pay- 
ment of  certain  interest  coupons ;  Thomas  D.  Hoxsey,  the 
Morris  and  Essex,  and  Delaware,  Lackawanna  and  "Western 
Railroad  Companies,  Hezekiah  Watkins  and  others,  Corne- 
lius T.  Demarest,  the  Hudson  Connecting  Railway  Com- 
pany, and  E.  Ellery  Anderson,  trustee  under  the  mortgage 
of  the  last-named  company.  The  other  defendants  have 
not  answered,  and  the  bill  has  been  taken  as  confessed  as 
against  them.  The  Morris  and  Essex,  and  Delaware,  Lack- 
awanna and  Western  Railroad  Companies  filed  a  cross-bill 
in  respect  to  the  claim  and  controversy  before  mentioned. 
To  this  the  complainants  in  the  original  suit  answered. 
The  Hudson  Connecting  Railway  Company  and  E.  Ellery 
Anderson,  trustee,  filed  an  original  bill  in  the  nature  of  a 
cross-bill,  to  which  Messrs.  Coe  and  Opdyke,  trustees,  filed 
an  answer.  That  bill  prays  that  the  complainants  therein 
may,  as  against  the  complainants  in  the  original  suit  and 
the  Midland  Company  and  its  other  mortgagees,  be  decreed 
to  be  the  owners  of  all  the  lands  and  parcels  of  land 
described  in  the  Connecting  Company  mortgage,  the  title 
to  which  was  taken  in  the  name  of  the  Midland  Company, 
and  that  those  lands  may  be  decreed  to  be  absolutely  free 
from  the  Midland  mortgages.  The  suit  for  foreclosure 
of  the  first  mortgage  and  the  cross-suits  were  all  heard 
together. 

Before  proceeding  to  the  consideration  of  the  matters 
legitimately  in  controversy  in  the  cause,  the  objections 
made  in  respect  to  the  alleged  defect  in  the  consolidation 
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to  which  the  mortgagor,  the  New  Jersey  Midland  Railway 
Company,  owes  its  existence,  may  be  disposed  of. 

The  consolidation  is  attacked  by  some  of  the  defendants. 
They  claim  that,  by  reason  of  various  omissions  and  defects, 
it  is  not  valid,  and  that  therefore  the  stockholders  of  the 
consolidated  companies,  or  some  of  them,  have  rights  which 
should  be  regarded  and  protected  in  this  suit. 

The  consolidation  has  received  the  recognition,  approval 
and  confirmation  of  the  legislature.  By  the  act  of  March 
31st,  1871,  it  was  validated  and  confirmed,  and  it  was 
■enacted  that  the  consolidated  corporations  be,  and  they 
were  thereby,  merged  and  consolidated  into  The  JSTew 
Jersey  Midland  Railway  Company.  It  was  also  declared, 
by  way  of  recital,  that  under  and  by  virtue  and  in  pursu- 
ance of  the  act  of  March  17th,  1870,  the  consolidated  com- 
panies had  effected  the  consolidation,  and  had  filed  the 
papers  in  the  proper  oflice,  as  required  by  the  act.  By  sub- 
sequent acts  (March  26th,  1872,  March  27th,  1872,  and 
February  19th,  1873),  the  existence  of  The  Xew  Jersey  Mid- 
land Railway  Company,  as  a  corporation,  was  recognized 
by  the  legislature.  It  is  enough,  however,  to  say  that,  in 
this  suit,  a  mere  proceeding  in  rem,  brought  by  encumbran- 
cers of  the  consolidated  company  against  it  upon  encum- 
brances created  by  it,  the  question  raised  as  to  the  validity 
of  the  consolidation  has  no  place.  Any  rights  which  stock- 
holders in  the  consolidated  corporations  may  have,  will  not 
be  unjustly  afl[ected  by  these  proceedings  to  which  they  are 
not  a  party.  The  defence  set  up  on  this  head  by  the  defend- 
ant, who  has  intervened  in  respect  of  his  ownership  of  stock 
of  the  x^ew  Jersey  Western  Railroad  Company,  as  well  as 
of  third  or  consolidated  mortgage  bonds  of  the  consolidated 
company,  questions  the  legality  of  the  existence  of  the  mort- 
gagor and  its  right  to  mortgage  the  property  of  which  it 
claims  to  be  the  owner,  on  the  ground  that  the  interests  of 
some  of  the  stockholders  of  the  consolidated  companies,  as 
€uch,  have  not  been  acquired  by  it  nor  lost  by  them,  but 
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still  exist  and  give  them  a  paramount  claim  to  the  property 
and  franchises  of  their  respective  companies. 

A  foreclosure  suit  is  not  a  proper  proceeding  in  which  to 
litigate  the  rights  of  a  party  claiming  title  to  the  mortgaged 
premises  in  hostility  to  the  mortgagor.  Lewis  v.  Smith,  9' 
N.  Y.  502,  514- ;  Bogey  v.  Shute,  4-  Jones  Eq.  174- ;  Jones  v. 
Si.  John,  4  Sandf.  Ch.  W8 ;  WilJdns  v.  Kirkhride,  IS  C.  E. 
Gr.  93.  This  suit  is  not  a  proper  proceeding  for  the  estab- 
lishment or  vindication  of  their  rights.  It  may  be  added 
that  it  would  seem  that,  from  the  time  when  the  consolida- 
tion (which  must  have  been  a  matter  of  public  notoriety)- 
took  place  to  the  commencement  of  this  suit,  none  of  the 
stockholders  whose  adverse  claims  are  now  advanced  have 
taken  any  measures  to  vindicate  their  alleged  rights  in 
respect  of  their  ownership  of  stock  in  the  companies  con- 
solidated, but  have,  apparently,  acquiesced  in  the  consolida- 
tion, and  the  recognition  and  declaration  of  its  validity  by 
the  legislature,  and  in  the  issue  and  negotiation  of  bonds  to 
the  extent  of  many  millions  of  dollars,  upon  the  faith  of 
that  consolidation,  against  which  they  now,  as  it  would: 
seem,  for  the  first  time,  protest. 

In  behalf  of  the  second  and  third  mortgagees  and  certain 
judgment  creditors,  the  validity  of  the  first  mortgage  is 
attacked,  on  the  ground  that  the  resolution  authorizing  it 
was  passed  at  a  meeting  held  out  of  the  state  (in  the  city  of 
New  York),  and  was,  therefore,  illegal  and  invalid ;  that  the 
mortgage  does  not  conform  to  the  resolution  authorizing  it; 
that  its  execution  was  not  properly  acknowledged,  and  that 
it  was  not  duly  recorded  in  some  of  the  counties  through 
which  the  road  passes. 

To  consider  the  first  of  these  objections,  that  the  resolution 
was  illegal.  This  is  based  on  the  prohibition  contained  in 
the  supplement,  approved  February  28th,  1849,  to  the  act  con- 
cerning corporations  {Nix.  Dig.  169,  Rev.  Corporations  §  50), 
and  the  supposed  authority  of  the  case  of  Hilles  v.  Parrish, 
1  McCart.  380.  It  is  to  be  observed  that  that  supplement, 
while  it  provides  that  all  companies  incorporated  under  the 
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laws  of  tills  state  whose  charters  do  not  designate  their 
places  of  meeting,  shall  hold  their  business  meetings,  the 
meetings  of  their  directors,  and  shall  keep  their  offices  and 
books  in  this  state,  provides,  also,  that  the  act  shall  not 
apply  to  any  corporations  whose  charters  are  not  subject,  by 
the  terms  thereof,  to  be  altered,  modified  or  repealed.  None 
of  the  charters  of  the  consolidated  companies  are  subject, 
by  their  terms,  to  alteration,  modification  or  repeal  The 
general  principle  mentioned  in  Hilles  v.  Parrish  is,  that  a 
private  corporation,  whose  charter  has  been  granted  by  one 
state,  cannot  hold  meetings  and  pass  votes  in  another  state; 
but  there  is  a  well-settled  distinction  between  corporate  acts, 
«trictly  so  called,  acts  of  the  company  itself,  as  such,  and 
the  acts  of  its  authorized  agents.  Green's  Brice's  Ultra  Vires 
App.  676 ;  Jones  on  R.  R.  Securities  §  84-.  In  Ang.  ^  Ames 
■on  Corp.  §§  W4-}  ^'^4-i  it  is  said  that  the  directors  of  a  corpo- 
ration are  not  a  corporate  body  when  acting  as  a  board,  and 
are  competent  to  act  as  agents  beyond  the  bounds  where 
the  corporation  exists.  See,  also,  Galveston  R.  R.  v.  Cow- 
drey,  11  Wall.  4S9,  and  Arms  v.  Conant,  36  Vt.  745. 

Again,  there  is  sufficient  evidence  of  ratification  of  the 
act  of  the  board  of  directors  in  passing  the  resolution  in 
question,  both  by  their  constituents  and  the  legislature,  to 
remove  any  question  as  to  its  validity.  The  mortgage  was 
executed  as  a  corporate  act,  under  the  seal  of  the  company 
and  the  hand  of  its  president;  it  was  recorded  in  the 
counties  through  which  the  railroad  passes,  and  the  money 
realized  by  the  sale  of  the  bonds  secured  by  the  mortgage 
was  expended  upon  the  road  itself.  In  the  second  and 
third  mortgages  the  existence  of  the  first  mortgage  is  stated, 
and  it  is  recognized  as  a  prior  and  a  first  lien  on  the  prop- 
erty. The  holders  of  the  second  and  third  mortgage  bonds 
have  taken  their  securities  expressly  subject  to  its  lien,  and 
the  third  also  makes  express  provision  for  the  payment,  out 
of  the  loan  thereby  secured,  of  the  amount  of  the  first  and 
fiecond  mortgages. 
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Nor,  it  may  be  remarked,  in  passing,  are  the  rights  of  the 
judgment  creditors  superior  to  those  of  the  second  and 
third  mortgage  bondholders. 

But,  further,  the  legislature,  by  act  of  March  27th,  1872 
(P.  L.  187S,  p.  924),  recognized  the  legality  of  the  iirst 
mortgage.  After  reciting  that  the  company  had  provided 
for  the  issue  of  its  first  mortgage  bonds  in  several  denomi- 
nations ($100,  ^500  and  §1,000)  to  the  amount  in  the  aggre- 
gate of  three  millions,  the  act  authorizes  and  empowers  the- 
company  to  cancel  and  destroy  five  hundred  and  fifty  of 
those  bonds,  of  the  denomination  of  $100  each,  and  to  issue,, 
instead,  an  additional  series  of  first  mortgage  bonds  of  th& 
denomination  of  $1,000 ;  and  it  provides  that  the  additional 
series  shall  consist  of  fifty-five  of  those  bonds,  which  shall 
be  countersigned  by  the  trustees,  and  thereupon  shall  be 
held  and  deemed,  in  all  courts  and  places  whatsoever,  to  be 
secured  by  that  mortgage,  the  same  as  if  they  had  origi- 
nally been  subject  to  the  lien  thereof. 

The  objection  that  the  mortgage  does  not  conform  to  the 
resolution  authorizing  it,  is  based  upon  the  fact  that  the 
mortgage  provides  that  in  case  of  default  for  six  months  in 
the  payment  of  interest,  the  whole  principal  and  interest 
shall  be  due,  while  the  resolution  merely  provides  for  the 
issue  of  bonds  and  a  mortgage  to  secure  the  payment  of 
$3,000,000  in  twenty-five  years  from  the  1st  of  August,  1870,. 
with  interest  at  the  rate  of  seven  per  cent,  per  annum,  pay- 
able semi-annually.  But  the  provision  under  consideration 
is  manifestly  not  in  contrariety  to  the  resolution.  It  was 
necessary  to  render  the  bonds  marketable,  and  it  adds^ 
nothing  which  the  law  itself  would  not  grant;  for,  in  the 
absence  of  such  provision,  upon  such  default  and  the  com- 
mencement of  foreclosure  proceedings  it  would  be  within 
the  power  of  the  court  to  sell,  if  necessary,  the  entire  prem- 
ises for  the  purpose  of  raising  as  well  the  principal  as  the 
unpaid  interest.  Howell  v.  Western  JR.  B.,  4-  Otto  JfBS ;  Itev^ 
p.  117  §  74. 
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Iq  this  connection,  the  objection  of  the  lack  of  power  on 
the  part  of  the  company  to  make  the  mortgage  may  be  dis- 
posed of.  The  supplement  (February  2d,  1854)  to  the  char- 
ter of  The  New  Jersey,  Hudson  and  Delaware  Railroad 
Company  (P.  L.  1854-,  P-  4^),  gives  to  that  company  power 
to  make  its  bonds  without  limitation,  and  to  secure  their 
payment  by  mortgage  of  its  real  and  personal  estates,  fran- 
chises, &c. 

The  charter  of  The  New  Jersey  Western  Railroad  Com- 
pany authorizes  it  to  borrow  money  not  exceeding  in 
amount  two-thirds  of  the  amount  of  its  capital  stock.  The 
charter  of  The  Sussex  Valley  Railroad  Company  authorizes 
it  to  raise  money  on  its  bonds  and  mortgages  of  its  property 
and  franchises  for  any  sum  not  exceeding  §2,500,000.  The 
New  Jersey  Midland  Railway  Company,  by  the  act  of  con- 
solidation, was  clothed  with  all  the  rights,  powers  and  privi- 
leges of  the  consolidated  companies.  The  power  to  issue 
bonds  under  the  charter  of  The  New  Jersey,  Hudson  and 
Delaware  Railroad  Company,  it  will  be  observed,  was 
unlimited. 

Nor  is  the  objection  to  the  sufficiency  of  the  proof  of  the 
mortgage  well  taken.  The  mortgage,  as  before  stated,  was 
executed  under  the  corporate  seal  of  the  company  and  the 
hands  of  its  president,  Cornelius  A.  Wortendyke,  and  its 
secretary,  Hezekiah  Watkins.  The  name  of  Eugene  Smith 
appears  as  that  of  a  subscribing  witness.  By  the  certificate 
of  proof,  which  was  made  before  a  master  in  chancery,  it 
appears  that  Mr.  Watkins,  the  secretary,  on  the  17th  of 
August,  1870,  deposed  that  he  knew  the  corporate  seal 
of  the  company ;  that  the  seal  affixed  was  that  seal,  and 
that  it  was  affixed  by  the  order  of  the  directors ;  that  Cor- 
nelius A.  Wortendyke  was  the  president,  and  signed  his 
name  to  the  instrument  as  such  by  the  order  of  the  directors, 
in  the  presence  of  the  deponent,  and  that  the  latter  signed 
his  name  to  the  instrument  as  secretary  by  like  order.  It 
also  appears  by  the  certificate,  that,  on  the  same  day,  Eugene 
Smith,  the  subscribing  witness   before  mentioned,  proved 
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the  execution  of  the  instrumeut  by  the  trustees.  Wliether 
Eugene  Smith  was,  indeed,  a  witness  to  the  execution  of  the 
instrument  by  the  company,  does  not  appear.  The  signa- 
ture of  Hezekiah  Watkins,  as  secretary,  to  the  deed  may 
well  be  regarded  as  that  of  a  subscribing  witness  to  the 
execution  of  the  instrument  by  the  affixing  of  its  corporate 
seal  by  order  of  the  board.  Though  the  instrument  is 
signed  by  both  the  president  and  the  secretary  in  accord- 
ance with  usage  and  the  directions  of  the  resolution,  the 
signatures  of  both  of  those  officers  are  placed  there  merely 
for  the  purpose  of  attesting  the  affixing  of  the  seal  of  the 
company  as  a  corporate  act.  The  proof  by  the  secretary  is 
in  compliance  with  the  requirements  of  the  statute  as  to  the 
person  by  whom  proof  is  to  be  made,  and  the  proof  itself  is 
in  accordance  with  law.  It  is  objected  that  it  does  not 
appear  that  the  contents  were  made  known  to  the  grantor, 
but  it  is  not  necessary  that  that  should  appear  in  the  proof 
of  a  deed  or  mortgage. 

Nor  can  the  objection  that,  in  three  of  the  counties 
tnrough  which  the  railroad  passes,  the  transcription  by 
which  the  record  of  the  mortgage  was  made,  was  from  a 
copy  of  the  instrument,  and  not  from  the  instrument  itself, 
be  sustained. 

The  mortgage  appears,  according  to  the  certificates  of  tlie 
clerks  of  the  counties,  to  have  been  recorded  on  different 
daj's;  in  Sussex,  on  the  30th  of  August;  in  Bergen,  on  the 
next  day ;  in  Passaic,  on  the  5th  of  September,  and  in  Hud- 
son, on  the  8th  of  that  month.  In  accordance  with  the 
custom  in  such  cases,  the  original  mortgage  appears  to  have 
been  produced  to  the  clerk,  in  his  office,  with  a  true  copy ; 
the  two  were  compared  by  the  clerk,  and  he  then  marked 
the  original  as  recorded,  and  subsequently  made  the  copy 
in  the  book  of  records  from  the  copy  left  with  him.  On 
this  point  it  may  be  added  that,  as  before  stated,  the  subse- 
quent mortgagees  had  actual  notice  by  their  bonds  and 
mortgages   of  the  existence  of  the   first   mortgage.     The 
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record  is  lawful,  and  was  constructive  notice  to  them  and 
the  judgment  creditors. 

Objection  is  made  to  the  maintenance  of  this  suit,  on  the 
ground  that  George  Opdyke  resigned  his  office  of  trustee, 
and  that  Abram  S.  Hewitt,  also  a  trustee  under  the  first 
mortgage,  has  not  resigned.  There  is  some  evidence  of  the 
tender  of  his  resignation  by  Mr.  Opdyke,  but  there  is  no 
evidence  that  it  was  accepted  before  the  beginning  of  the 
suit.  There  is  evidence,  also,  that  Mr.  Hewitt  resigned,  but 
it  does  not  appear  clearly  that  the  resignation  was  accepted. 
He  is  a  party  to  this  suit  as  trustee  under  the  third  mort- 
gage, and,  in  view  of  the  fact  that  he  is  a  defendant,  it 
would  have  been  incongruous  to  have  made  him  a  complain- 
ant therein.  There  appears  to  be  no  doubt  that  he  did 
relinquish  the  trust  and  that  his  resignation  was  accepted. 
Mr.  Opdyke,  notwithstanding  the  fact  of  his  having  ten- 
dered his  resignation,  has  still  seen  fit  to  act  as  a  trustee, 
and  is  a  complainant  accordingly.  There  would  be  no  diffi- 
culty, under  the  circumstances,  in  adjusting,  if  necessary, 
the  parties  in  accordance  with  the  requirements  of  correct 
practice.  The  name  of  Mr.  Opdyke  could  be  stricken  from 
the  record,  if  it  were  improperly  there. 

By  the  terms  of  the  mortgage,  the  estate  thereby  granted 
is  granted  to  the  trustees,  their  survivors  or  survivor,  or 
their  successors  or  successor  and  assigns,  without  words  of 
inheritance.  It  is  insisted,  on  the  part  of  the  defendants, 
Jackson,  Hoxsey,  Yan  Houten  and  Demarest,  that  the  estate 
is  merely  an  estate  for  the  life  of  the  last  survivor  of  the 
trustees,  and  is  not  an  estate  in  fee.  And  it  is  also  insisted 
that,  inasmuch  as  the  complainants'  bill  contains  no  prayer 
for  the  reformation  of  the  mortgage,  it  cannot  be  reformed 
in  this  suit.  But,  under  the  circumstances,  the  court  would, 
if  necessary  to  purposes  of  equity,  permit  an  amendment  of 
the  bill  by  the  insertion  of  a  prayer  for  reformation. 

The  bill,  however,  contains  a  prayer  for  such  further  or 
other  relief  in  the  premises  as  the  nature  of  the  case  may 
require.     Under  this  prayer  the  court  will  find  no  difficulty 
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in  granting  the  relief  and  eiFectuatiiig  the  intention  of  the 
parties  in  respect  to  the  estate.  By  the  mortgage  it  is  pro- 
vided that,  in  case  of  the  entry  of  the  trustees,  in  default  of 
payment,  they  may  sell  the  premises,  and,  as  the  attorney  or 
attorneys  of  the  railway  company  thereby  duly  constituted 
and  appointed,  execute  and  deliver  to  the  purchaser  or  pur- 
chasers a  good  and  sufficient  deed  or  deeds  of  conveyance 
in  law  for  the  property,  granting  and  assuring  to  him  or 
them  all  such  estate,  right,  property  and  interest,  and  to  the 
same  extent  as  the  railway  company  had  therein  at  the  date 
of  the  mortgage,  or  at  any  time  subsequent  thereto;  and 
that  the  sale,  when  fully  consummated,  shall  be  a  perpetual 
bar,  in  law  and  equity,  against  the  railway  company  and  all 
persons  claiming  or  to  claim  the  premises,  or  any  part 
thereof,  by,  through  or  under  them,  subsequently  to  the 
date  of  the  mortgage.  The  mortgage  contains  a  covenant 
for  further  assurance,  by  which  the  railway  company  cove- 
nants to  execute  and  deliver,  or  cause  to  be  executed  and 
delivered,  all  and  every  such  further  and  reasonable  deeds 
of  conveyance,  assignments  and  assurances  in  law  for  the 
better  and  more  efiectually  vesting  and  confirming  the 
premises  thereby  granted,  or  intended  so  to  be,  as  may  be 
reasonably  advised,  devised  or  required. 

It  will  be  seen  that,  under  the  provision  for  sale,  the 
trustees  are  empowered  to  convey  all  such  estate  in  the 
mortgaged  premises  as  the  railway  company  had  at  the  date 
of  the  mortgage  or  at  any  time  afterwards.  The  trustees 
must  have  been  clothed  with  the  entire  estate  of  the  com- 
pany in  the  mortgaged  premises  to  enable  them  to  execute 
the  trust,  and  of  this  fact  subsequent  mortgagees,  judgment 
creditors  and  purchasers  had  notice  from  the  record  itself, 
the  mortgage  having  been  recorded  in  full.  Randolph  v. 
N.  J.  West  Line  R.  R.  Co.,  1  Stew.  Jfi.  The  mortgage  would, 
therefore,  be  reformed,  if  necessary,  as  against  all  such 
persons. 

But,  further,  it  is  within  the  power  of  the  court  to  direct 
the  trustees  to  join  in  the  conveyance  to  a  purchaser  under 
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the  sale  in  foreclosure,  if  it  should  deem  it  proper  so  to  do : 
in  which  case  all  the  estate  which  the  company  had  at  the 
date  of  the  mortgage,  or  acquired  subsequently  thereto, 
would  pass  to  the  purchaser.     31idler  v.  Dows,  4-  Otto  444- 

Again,  the  act  under  and  by  virtue  of  which  this  mort- 
gage was  made,  contemplates  a  mortgage  of  all  the  estate 
of  the  company,  and  the  court  will  intend,  in  the  absence 
of  any  evidence  of  a  contrary  design,  that  the  estate  which 
the  company  mortgaged  to  the  trustees,  in  pursuance  of 
that  authority,  was  not  less  than  was  contemplated  by  the 
act.  As  to  the  rights  of  way,  it  may  be  remarked  that,  the 
company's  estate  therein  is  not  a  fee. 

The  complainants'  mortgage  was  duly  executed,  pursuant 
to  lawful  authority,  was  duly  recorded,  and  convej's  all  the 
estate  which  the  company  had  in  the  mortgaged  premises 
when  it  was  made,  or  at  any  time  afterwards. 

The  chattel  mortgage  given  to  Terhune  and  Olmstead, 
trustees,  in  January  or  February,  1875,  upon  the  equipment 
of  the  railroad,  to  secure  the  payment  of  $88,588.08,  was 
intended  to  indemnify  directors  of  the  company  for  their 
loans  to  it,  payments  for  it,  or  liabilities  incurred  in  its 
behalf.  All  the  cestu.is  que  trust  (with  the  exception  of  the 
Union  Bank  of  Jersey  City,  the  Hudson  County  National 
Bank,  the  Delaware  and  Hudson  Canal  Co.,  M.  K.  Jessup 
&  Co.,  and  the  receivers  of  the  is'ew  York  and  Oswego  Mid- 
land Railway  Company)  were  directors  of  the  company, 
and  on  the  debts  of  those  other  persons  or  corporations 
those  directors,  or  some  of  them,  were  liable  as  sureties,  and 
the  mortgage  was  in  fact  made,  so  far  as  those  debts  were 
concerned,  to  indemnify  them  against  that  liability.  That 
the  mortgage  was  intended  merely  as  such  indemnity  is 
evident  from  the  resolution  under  which  it  was  made.  It 
is  as  follows : 

"  Whereas,  it  has  been,  and  is  necessary,  from  time  to  time,  to  bor- 
row money  in  addition  to  the  earnings  of  the  road,  to  enable  the  com- 
pany to  purchase  rolling  stock,  pay  interest,  claims  for  right  of  way, 
rental  of  the  Unionville  Road,  and  for  other  purposes  necessary  for 
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the  operation  of  the  road ;  and,  whereas,  the  depressed  state  of  the 
«ecui'ities  of  the  company  is  such  that  loans  cannot  be  negotiated 
without  the  personal  endorsements  of  the  directors  of  the  company  ; 
therefore,  resolved,  that  in  order  to  save  harmless  and  protect  the 
<lirector8  against  loss  by  reason  of  such  endorsements,  the  president  be, 
and  he  is  hereby,  authorized  to  execute  a  mortgage  on  the  property  of 
this  company,  both  real  and  personal,  to  Samuel  E.  Olmstead  and  R. 
P.  Terhune,  as  trustees,  for  the  protection,  security  and  payment  of 
such  endorsed  paper  as  will  save  the  directors  harmless  from  any  loss 
■whatever  by  reason  of  such  endorsements,  in  case  the  said  endorsed 
paper,  notes  or  acceptances  be  not  paid  at  raatui'ity  by  the  company." 

The  answer  of  Terhune  and  Olmstead  alleges  that  the 
mortgage  was  given  to  secure  the  payment  of  money 
advanced  to  the  railroad  company.  All  the  directors  for 
whose  benelit  the  mortgage  was  made,  knew  of  the  exist- 
ence of  the  complainants'  mortgage,  and  of  the  second  and 
the  third  mortgages,  when  the  resolution  was  passed.  They 
are  not,  therefore,  entitled  to  the  benefit  of  the  act  concern- 
ing mortgages  {Rev.  p.  709  §  39) ;  for,  having  had  notice, 
they  are  not  mortgagees  in  good  faith.  Williamson  v.  N.  J. 
Southern  E.  R.  Co.,  S  Stew.  311,  336.  Said  the  court  of 
errors  and  appeals  in  that  case :  "  Purchasers  or  mortgagees, 
in  order  to  take  advantage  of  the  failure  of  another  mort- 
gagee of  chattels  to  comply  with  the  statute,  must  be  sub- 
sequent purchasers  or  mortgagees,  taking  their  title  under 
the  mortgagor  in  good  faith.  A  purchaser  or  mortgagee 
acquiring  his  rights  with  notice  of  the  existence  of  the  ante- 
cedent mortgage,  does  not  obtain  his  title  in  good  faith." 
In  their  answer,  Terhune  and  Olmstead  do  not  allege  that 
they  or  their  cestuis  que  trust  had  not  notice  of  the  three 
prior  mortgages. 

Again,  while  the  directors  of  the  railroad  company  were 
not  chargeable  with  any  duty  in  regard  to  the  filing  of  the 
first,  second  and  third  mortgages,  or  any  of  them,  they  were 
prohibited  by  their  official  relation  to  the  company,  and  as 
being  themselves  part  of  the  company  as  stockholders,  from 
acquiring  any  lien  by  mortgage  for  their  own  security  as 
against  the  rnortgagees  in  those  mortgages.     As  between 
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the  mortgagees  and  the  company,  the  mortgages  were  valid 
as  to  the  chattels  without  filing.  They  were  equally  good 
against  the  directors  and  stockholders.  For  this  reason,^ 
too,  the  directors,  for  whose  benefit  the  chattel  mortgage 
was  made,  cannot  be  regarded  as  mortgagees  in  good  faith. 

It  is  very  manifest  that  the  mortgage  was  made  in  view 
of  the  insolvency  of  the  company.  The  resolution  under 
which  it  was  made,  shows  it.  The  mortgage  was  executed 
on  the  12th  of  February,  1875.  The  company  had  then 
made  default  in  the  payment  of  the  interest  due  on  the 
mortgages,  and  on  the  8th  day  of  March  following,  less 
than  a  month  afterwards,  a  receiver  was  appointed  under 
proceedings  in  insolvency  against  the  company  in  this  court. 

It  is  clear,  from  the  proof,  that  the  mortgage  in  question 
was  the  result  of  an  attempt  on  the  part  of  the  directors  for 
whose  benefit  it  was  made,  to  obtain  security  and  indem- 
nity for  themselves  with  respect  to  money  due  them  from,, 
and  liabilities  which  they  had  incurred  for,  the  company,  out 
of  the  personal  property  which  they  well  knew  was  mort- 
gaged to  the  bondholders,  but  which  they  neverthelesa 
supposed  might  be  available  to  them  as  against  those  bond- 
holders, because  of  the  omission  of  the  trustees  to  file  the 
mortgages.  It  is  unnecessary  to  consider  the  other  objec- 
tions made  to  the  mortgage  in  question.  The  complainants' 
mortgage  is  entitled  to  priority  over  the  chattel  mortgage, 
and  so  are  the  second  and  third  mortgages. 

The  complainants'  mortgage  and  the  second  and  third 
mortgages  are  not  valid  as  against  the  judgment  creditors 
who  have  answered,  and  who  have  issued  execution  upon 
their  judgments.  By  the  delivery  of  execution  to  the  sheriff 
they  acquired  a  lien  upon  the  personal  chattels  of  the 
defendant  in  execution  (the  railroad  company)  as  against  all 
persons  except  bona  fde  purchasers,  purchasing  in  market 
overt  or  under  circumstances  equivalent  thereto.  Rev.  pp. 
392,  393  §§  18,  20;  James  v.  Burnet,  Spen.  635,  639.  The 
act  of  1876  {Bev.  p.  92^,  §  86),  which  renders  unnecessary 
the  filing  of  mortgages  of  franchises  and  chattels  combined, 
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provided  they  be  duly  lodged  for  registry,  does  not  divest 
the  lien  of  the  executions  under  the  judgments,  because 
the  executions  were  delivered  to  the  sheriff  before  the  pass- 
age of  that  act.  Williamson  v.  N.  J,  Southern  B.  R.  Co., 
2  Stew.  336.  The  judgments  of  Inglis,  of  Van  Houten  and 
Demarest,  of  Terhune  (assignee  of  Goetchius),  and  the  judg- 
ment of  Hoxsey  (assignee  of  Vandervoort  and  Felch),  are 
entitled  to  priority  as  to  the  chattels,  over  the  first,  second 
and  third  mortgages.  Hale  v.  Sweet,  Jfi  N.  Y.  97 ;  Stewart 
V.  Beale,  7  Hun  4,05  ;  Thomas  on  Mori.  Jfi3. 

It  is  urged  that  there  is  no  proof  of  levy  under  some,  if 
there  is  under  any,  of  the  judgments,  and  that  the  execu- 
tions issued  thereon  having  been  returned,  no  lien  can  be 
established  under  them.  But  it  is  to  be  remembered  that 
the  complainants  made  successful  application  for  a  receiver 
in  this  suit,  in  March,  1875.  Since  the  appointment  of  the 
receivers,  which  was  made  in  that  month,  the  chattels  have 
been  in  the  custody  of  this  court,  and,  therefore,  the  judg- 
ment creditors  could  make  no  levy  thereon,  as  otherwise 
they  might  have  done  and  with  effect.  The  law  rendering 
unnecessary  the  filing  of  a  railroad  mortgage  of  franchises 
and  chattels,  in  order  to  hold  a  lien  on  the  latter,  was  not 
passed  until  1876. 

The  judgment  of  David  D.  Hennion  and  others  appears 
to  have  been  recovered  November  13th,  1873,  in  the 
supreme  court  of  this  state,  against  the  New  Jersey  Mid- 
land Eailway  Company,  for  $869.61,  in  proceedings  on 
an  appeal  from  an  award  of  commissioners  made  under 
condemnation  proceedings  instituted  under  the  charter 
of  the  railroad  company,  to  take  the  land  of  the  i)lain- 
tiffs  therein,  and  the  amount  of  the  judgment  is  the  amount 
of  the  verdict  for  the  value  of  the  land  and  damages, 
together  with  the  costs  of  suit.  This  judgment  has  not 
been  paid,  nor  has  any  part  of  it.  The  plaintiffs  claim  for 
it  priority  in  payment  as  to  the  amount  awarded  for  the 
value  of  the  land  taken  by  the  proceedings  in  condemnation 
and  damages.    This  lien  is  asserted  by  them  as  being  in  the 
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nature  of  a  vendor's  lien  for  unpaid  purchase-money,  and 
it  is  insisted  by  the  mortgagees  that  the  judgment  itself, 
which  is  a  lien  upon  all  the  property  of  the  railroad  com- 
pany, is  a  waiver  of  the  lien,  if  it  ever  existed.  But  the 
claim,  though  it  might  be  put  upon  the  ground  upon  which 
a  vendor's  lien  is  sustained,  may  be  better  and,  perhaps, 
more  securely  rested  on  the  constitutional  ground  by 
which  the  right  to  just  compensation  is  secured  to  the  laud 
owner  under  proceedings  by  virtue  of  the  right  of  eminent 
domain. 

It  may  also  be  remarked,  that  the  charters  of  the  New 
Jersey,  Hudson  and  Delaware,  New  Jersey  Western  and 
Sussex  Valley  Railroad  Companies,  all  provide  that  the 
money  awarded  to  be  paid  on  condemnation  shall  constitute 
a  lien  on  the  property  of  the  company  in  the  nature  of  a 
mortgage.  The  judgment,  if  it  were  an  ordinary  judgment 
for  the  amount  of  the  award  and  costs,  would  not  be  more 
extensive  in  its  lien  than  the  provision  of  the  acts  just 
referred  to,  which  extends  to  the  entire  property  of  the 
company,  and,  notwithstanding  the  lien  under  the  provi- 
sions of  the  charters  or  under  the  judgment,  the  right  to 
compensation  would  still  be  enforceable  in  equity  against 
the  land  itself,  in  view  of  the  constitutional  prohibition  and 
the  provision  for  indemnity  before  alluded  to.  The  first, 
second  and  third  mortgages  extend  to  and  cover  this  prop- 
erty only  by  virtue  of  the  provisions  therein  contained  as 
to  property  to  be  acquired  in  the  future.  They  must  take 
it  cum  onere.  Williamson  v.  N.  J.  Southern  H.  R.  Co.,  1  Stew. 
277 ;  S.  C.  on  appeal,  2  Stew.  311.  The  preference  claimed 
for  this  judgment  on  the  land  taken  will,  therefore,  be 
allowed. 

The  defendants.  Van  Houten  and  Demarest,  claim  under 
their  judgment,  which  was  recovered  January  19th,  1S74,  in 
the  Passaic  circuit  court,  against  the  Midland  Railway 
Company,  for  $2,797.71,  and  also  under  a  deed  for  a  portion 
of  the  mortgaged  premises  acquired  by  the  company  for  a 
depot-house  or  station,  with  its  curtilage,  in  Paterson,  and 
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which  was  sold  and  conveyed  to  Van  Houten  and  Deraarest 
by  the  sheriff  of  the  county  of  Passaic  under  their  judgment 
and  in  satisfaction  of  part  of  the  amount  of  it.  The  judg- 
ment was  recovered  upon  a  mechanics  lien  claim.  The 
work  and  materials  for  which  it  was  recovered  were  fur- 
nished, however,  subsequently  to  the  recording  of  the  three 
mortgages.  The  lien  claimed  by  virtue  thereof  is  subse- 
quent and  subject  to  the  lien  of  those  mortgages,  and  con- 
sequently the  title  under  the  sheriff's  deed  is  subject  to  the 
mortgages.  The  lien  for  the  unpaid  balance  of  the  judg- 
ment is,  of  course,  subsequent  to  the  mortgages  as  to  the 
real  estate,  but  as  to  the  chattels  it  is  prior.  It  is  urged 
that  the  property  sold  and  conveyed  by  the  sheriff  was  out- 
side of  the  line  of  the  railway,  and  was,  therefore,  not  subject 
to  the  mortgages;  but  it  was  property  acquired  for  the 
purposes  of  a  station,  and  was,  in  fact,  adapted  and  devoted 
to  that  purpose  by  the  erection  of  the  building  in  respect  of 
which  the  lien  was  claimed.  It  was  property  connected 
with  the  main  line  of  the  railroad,  and  is  to  be  regarded 
as  part  of  the  mortgaged  premises.  State  v.  Mansfield^ 
3  Zab.  510, 

Cornelius  T.  Demarest  and  others,  in  behalf  of  themselves 
and  others  who  were  employes  of  the  railroad  company 
when  the  decree  of  insolvency  was  made,  claim  preference 
in  payment  for  the  wages  due  them  at  that  time.  The 
amount  is  about  $61,000.  It  is  alleged  to  be  due  to  the 
employes  for  wages,  and  to  boarding-house  keepers  for 
board  furnished,  at  the  request  of  the  company,  to  its 
employes,  during  the  months  of  November  and  December, 
1874,  and  January  and  February,  1875.  It  is  insisted  that, 
as  these  wages  were  earned  and  the  board  furnished  after 
the  interest  upon  the  complainants'  mortgage  now  in  suit 
was  in  default,  and  the  complainants,  as  mortgagees  in  trust, 
were  entitled,  under  the  provisions  of  the  mortgage,  by 
reason  of  such  default,  to  take  and  hold  possession  of  the 
mortgaged  franchises  and  property  and  apply  the  income, 
in  the  first  place,  to  the  payment  of  the  expenses  of  oper- 
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atiu.^  the  road ;  therefore,  the  employes  and  those  who  fur- 
nished the  board  are  entitled,  as  against  the  mortgagees,  to 
the  same  priority  to  which  they  would  have  been  entitled 
had  the  trustees  taken  possession  and  the  services  been  ren- 
dered to  them.  It  is  further  insisted  that  the  services 
rendered  by  the  employes  were  of  great  value  to  the  mort- 
gagees in  maintaining  and  preserving  the  mortgaged  fran- 
chises and  property;  that  the  mortgagees  and  the  cestuis  que 
trust  were  aware  of  the  insolvency  of  the  company,  while  the 
employes  and  those  w^ho  furnished  the  board  were  not,  and 
that,  therefore,  in  equity,  the  wages  and  the  money  due  for 
board  should  be  charged  upon  the  mortgaged  franchises  and 
property  prior  to  the  mortgage  debt,  and  be  paid  out  of  the 
income  and  profits  of  the  railroad,  if  sufiScient  for  the  pur- 
pose, and  if  not,  then  out  of  the  proceeds  of  the  sale  of  the 
premises.  Of  the  claim,  $57,331.45  are  for  wages.  The 
balance,  $638.28,  appear  to  be,  not  for  board,  but  for  orders 
and  loans. 

By  the  act  approved  February  12th,  1874,  "  for  the  relief 
of  citizens  on  the  line  of  any  railroad  that  has,  or  may  here- 
after fail  or  neglect  to  operate,"  it  is  provided  that  whenever 
the  chancellor  shall  appoint  a  receiver  of  any  railroad,  the 
receiver  shall  apply  all  unencumbered  personal  effects  and 
all  moneys  which  may  be  transferred  to  him  at  the  time  of 
entering  upon  his  duties  as  such  receiver,  to  the  payment 
of  wages  at  that  time  due  the  employes  of  the  company,  and 
that  the  chancellor  may  from  time  to  time  make  such  orders 
as  he  may  deem  proper  to  equitably  carry  out  the  provision, 
provided  that  no  such  payment  shall  be  made  for  more  than 
two  months'  wages.  {Bev.  p.  91^2  §  161.)  By  virtue  of  that 
act,  the  employes  are  entitled  to  a  lien  on  the  unencumbered 
property  of  the  company,  and  on  its  encumbered  property 
subject  to  existing  encumbrances,  for  the  wages,  not  exceed- 
ing wages  for  two  months,  due  to  them  when  Mr.  Hobart 
entered  on  his  duties  as  receiver.  Williamson  v.  iV.  J. 
Southern  E.  E.  Co.,  1  Stew.  277. 
9 
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By  the  act  concerning  corporations  {Hev.  p.  188  §  63)^  it 
is  provided  that  in  case  of  the  insolvency  of  any  corporation, 
all  laborers  in  the  employ  thereof  shall  have  a  lien  upon  the 
assets  for  the  amount  of  wages  due  to  them  respectively, 
which  shall  be  paid  prior  to  any  other  debts  of  the  com- 
pany. This  act  was  passed  in  1875.  The  lien  which  it 
gives  cannot  be  extended  so  as  to  impair  the  obligation  or 
lien  of  duly  recorded  encumbrances  antecedent  to  the  act. 

The  subject  of  the  construction  to  be  given  to  such  an  act 
was  considered  in  Williamson  v.  N.  J.  Southern  R.  i?.,  ubi  supra, 
in  connection  with  the  act  of  1874,  and  it  was  there  held  that 
the  lien  of  employes  under  that  act  could  not  be  extended 
beyond  the  provisions  of  the  act,  which,  though  it  would 
receive  a  reasonable  construction,  could  not,  of  course,  be  so 
construed  as  to  diminish  or  impair  the  obligations  or  liens 
of  judgment  creditors  or  mortgagees  whose  encumbrances 
existed  before  the  passage  of  the  act.  See  Jones  on  Railroad 
Securities  §  557. 

As  before  stated.  Garret  A.  Hobart  was  appointed  receiver 
of  the  company  in  insolvency  on  the  8th  of  March,  1875,  and 
he  and  James  W.  McCuUoh  were  appointed  receivers  of  the 
mortgaged  property  in  this  suit,  March  30th,  1875,  twenty- 
two  days  afterwards.  Prima  facie,  at  least,  the  net  income 
which  has  been  received  since  the  latter  took  possession  of 
the  road,  is  applicable  to  the  payment  of  the  mortgage 
encumbrances  which  are  prior  to  the  claims  of  the  employes. 
It  does  not  appear  that  there  will  be  enough  without  the 
income  to  pay  those  prior  debts. 

In  a  recent  case,  Fosdick  v.  Schall,  decided  in  the  United 
States  supreme  court,  October  term,  1878  (8  Cent.  L.  J.  298), 
it  was  held  that  though  the  income  of  mortgaged  rail- 
road premises  in  the  hands  of  a  receiver,  in  a  suit  to  fore- 
close the  mortgage,  prima  facie  belongs  to  the  mortgagee, 
yet  the  court  may  deal  with  it  according  to  equity,  and 
apply  it  to  the  payment  of  the  unsecured  claims  for  labor, 
supplies  and  the  like,  which,  but  for  the  diversion  of  the 
funds  by  the  company  to  the  payment  of  the  mortgage. 
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instead  of  paying  those  claims,  would  have  been  applied  in 
the  ordinary  course  of  business  to  the  satisfaction  thereof. 
The  grounds  on  which  the  decision  rests  are  the  power  of 
the  court  to  do  equity,  in  the  imposition  of  equitable  terras, 
-at  the  time  when  its  aid  is  invoked  by  the  mortgagee  for 
the  realization  of  the  money  due  him  on  his  security,  and 
•an  equity  found  to  exist  from  what  is  characterized  as  the 
diversion  of  funds  in  the  payment  by  the  mortgagor  while 
in  possession,  to  the  mortgagee,  of  money,  net  income  of  the 
premises,  which,  in  the  ordinary  course  of  business  and 
equitably,  should  have  been  applied  to  the  payment  of  the 
•debts  for  labor,  supplies,  &c.  In  the  case  before  me  the 
■claim  of  the  employes  is  not  put  on  either  of  those  grounds, 
but  on  the  ground  of  the  equity  which,  it  is  insisted,  arises 
from  the  fact  that  the  mortgagees  did  not  take  possession, 
as  they  might  have  done,  under  the  mortgage,  of  the  mort- 
gaged premises,  after  default,  and  that  they  were  aware  of 
-the  insolvency  which  occasioned  the  default,  while  the 
employes  were  not. 

The  claim  could  not  have  been  successfully  put  on  either 
of  the  grounds  taken  in  Fosdick  v.  Schall,  for  no  terms  of 
payment  of  these  debts  were  imposed  when  the  receivers 
were  appointed,  and  it  does  not  appear  that  there  has  been 
any  diversion  of  funds  to  the  mortgagees,  for  the  default  in 
payment  of  interest  occurred  long  before  the  claims  for 
labor  accrued,  and  there  has  been  no  payment  on  account 
of  principal  or  interest  of  the  mortgages  since  the  debts  for 
labor  were  contracted.  Said  the  court  in  Fosdick  v.  Schall : 
"  The  power  rests  upon  the  fact  that,  in  the  administration 
of  the  affairs  of  the  company,  the  mortgage  creditors  have 
got  possession  of  that  which,  in  equity,  belongs  to  the  whole 
or  a  part  of  the  general  creditors.  Whatever  is  done,  there- 
fore, must  be  with  a  view  to  a  restoration  by  the  mortgage 
creditors  of  that  which  they  have  thus  inequitably  obtained. 
It  follows  that,  if  there  has  been  in  reality  no  diversion,  there 
can  be  no  restoration,  and  that  the  amount  of  restoration 
«hould  be  made  to  depend  on  the  amount  of  the  diversion.'* 
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It  will  be  seen  that  this  decision  is  not  in  accord  with 
that  in  Duncan  v.  Trustees  of  the  Chesapeake  and  Ohio  R.  R. 
Co.y  9  Amer.  Railw.  Rep.  386,  where  the  ground  was  taken 
that  a  railroad  company  is  to  be  regarded,  after  default,  as 
mere  agents  of  the  mortgagee,  so  far  as  the  wages  of 
employes  are  concerned,  and  on  foreclosure  the  mortgagee 
will  be  required  to  pay  out  of  the  earnings,  or  out  of  the 
proceeds  of  the  sale  of  the  premises,  the  wages  of  the 
employes  in  arrear.  Nor  is  it  in  accord  with  the  decision 
in  Douglass  v.  Cline,  12  Bush  608,  where  it  was  held  that 
the  right  of  the  mortgagee  to  have  his  money  raised  out  of 
the  mortgaged  premises  as  against  unsecured  creditors,  is 
equitable  only,  and  therefore  the  court,  in  granting  it,  may 
impose  reasonable  conditions,  either  on  appointing  a 
receiver,  or  afterwards. 

The  claim  made  on  the  ground  of  knowledge  on  the  part 
of  the  mortgagees  and  their  cestuis  que  trust  of  the  default  in 
payment  of  interest,  and  the  power  of  the  former  to  take 
possession  under  the  mortgage,  and  the  ignorance  of  the 
employes  of  the  existence  of  the  default,  is  not  sustainable. 
The  mortgagees  owed  to  the  employes  of  the  mortgagor 
no  duty  under  the  circumstances.  They  were  at  liberty  to 
refrain  from  taking  possession  if  and  as  they  saw  fit,  and  by 
so  doing  they  incurred  no  liability  to  the  employes  of  the 
mortgagor  to  indemnify  them  on  the  contracts,  express  or 
implied,  of  the  latter  with  them  for  the  payment  of  their 
wages.  The  mortgages  were  on  record,  and  the  record  was 
notice  to  all.  It  surely  would  not  be  claimed  that  the 
holder  of  a  mortgage  past  due  upon  a  farm  is  liable,  merely 
because  he  is  mortgagee,  for  the  wages  of  the  hands  employed 
by  the  mortgagor  in  working  the  farm  after  default ;  nor 
that  the  holder  of  a  mortgage  upon  a  factory  is,  merely 
because  he  is  mortgagee,  liable  for  the  wages  of  the  workmen 
who  may  be  employed  by  the  mortgagor  in  operating  the 
works  after  default,  although  it  may  have  been  of  the  great- 
est importance  to  the  mortgagee's  security  that  the  farm,  in 
the  one  case,  should  not  go  untilled,  or  the  factory,  in  tha 
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•Other,  remain  idle.     The  doctrine  of  salvage  is  an  admiralty 
doctrine,  and  has  not  been  adopted  by  this  court. 

Said  the  court,  in  Galveston  B.  R.  v.  Coicdrey,  11  Wall. 
459^  JiS2 :  "  As  to  the  other  points,  giving  priority  to  the 
last  creditor  for  aiding  to  conserve  the  thing,  all  that  is 
necessary  to  say  is,  that  the  rule  referred  to  has  never  been 
introduced  into  our  laws  except  in  maritime  cases,  which 
stand  on  a  particular  reason."  It  is  due  to  the  proper 
administration  of  justice  that  the  rights  of  all  parties  shall 
be  clearly  understood  and  strictly  respected,  and  recourse  is 
not  to  be  had  to  devices,  either  by  way  of  refinement  in  the 
•application  of  principles  or  the  introduction  of  new  doctrines 
to  eft'ect  purposes  which,  however  commendable  in  their 
•design,  result,  in  operation,  in  taking  the  property  of  one 
man  to  pay  another's  debt,  and  in  creating  liens  in  favor  of 
one  class  of  creditors  to  override  the  existing  lawful  liens 
•of  others,  which  is  neither  according  to  law  or  equity,  and 
is  in  violation  of  constitutional  rights.  The  consequences 
of  creating  sucli  liens  as  that  which  is  insisted  on  in  this 
case  in  behalf  of  the  employes,  are  easily  foreseen.  Such 
liens  could  not  be  confined  to  that  class  of  meritorious 
creditors,  but  must  be  extended  to  all  others  with  claims 
equally  meritorious,  though  not  for  the  wages  of  labor. 
They  must,  on  principle,  be  extended  to  those  who  have 
furnished  supplies  of  any  kind  necessary  for  the  operation 
of  the  road,  and  to  all  who  have  lent  or  advanced  money 
W'hich  was  necessary  to  keep  it  in  operation. 

The  claims  of  directors  of  the  Midland  Company  to  sub- 
rogation to  the  rights  of  the  vendors  of  rolling  stock  are  to 
be  considered.  That  stock  was  held  by  the  company  under 
agreements,  by  w^hich  the  purchase-money  was  to  be  paid 
in  certain  installments,  and,  in  default  of  payment,  it  was  to 
forfeit  all  money  paid  on  account  of  the  price  and  give  up 
possession ;  the  vendors,  by  the  agreement,  retaining  the 
title  until  all  the  installments  should  have  been  paid  in  full. 
The  claims  are  made  with  respect  to  advances  which  were 
made  in  1874,  by  Hezekiah  Watkins,  Dewitt  0.  Littlejohn, 
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Cornelius  A.  Wortendjke,  Henry  R.  Low,  Richard  P.  Ter- 
hune,  Samuel  E.  Olmstead,  John  N.  Gamewell,  Garret  A. 
Hobart  and  Edward  T.  Bell,  all  of  whom  were  directors  of 
the  company  when  the  advances  were  made.  The  company 
was  then  insolvent  and  without  credit.  The  advances  were 
necessary  to  enable  it  to  make  payments  on  the  contracts,, 
and,  therefore,  to  secure  to  it  and  to  those  who  might  have 
liens  upon  the  rolling  stock  or  on  the  road,  the  benelit  of 
the  installments  already  paid,  and,  also,  to  secure  to  the 
company  and  its  mortgagees  the  continued  use  of  the  rolling 
stock,  without  which  the  operation  of  the  road  must  have 
ceased.  The  advances  amounted  to  about  $20,000.  Messrs. 
Wortendyke,  Littlejohn,  Watkins,  Low  and  Terhune  were 
guarantors  on  the  contracts.  It  seems  to  me  quite  cleai 
that,  for  the  repayment  of  the  money  so  advanced,  an  equita- 
ble lien  should  be  established.  The  claim  to  such  lien 
cannot  be  successfully  resisted  on  the  ground  that  the 
advances  were  merely  voluntary;  for  it  is  clearly  proved 
that  they  were  made  on  the  understanding  that  those  by 
whom  they  were  made  should  be  subrogated,  in  respect  to- 
them,  to  the  rights  of  the  vendors.  It  is  true,  this  under- 
standing was  merely  with  the  members  of  the  board,  and 
was  not  expressed  in  such  a  way  as  to  be  legally  binding  on 
the  company,  for  the  board  passed  no  resolution  on  the  sub- 
ject; undoubtedly,  merely  because  it  was  not  supposed  that 
any  was  necessary.  The  fact  that  such  an  understanding 
did  exist  and  was  relied  upon  as  security  for  the  repayment 
of  the  money,  makes  it  impossible  to  treat  the  advances  as 
merely  voluntary  or  as  mere  loans  to  the  company  on  its 
credit.  The  proof  is  that  they  would  not  have  been  made 
on  the  credit  of  the  company,  nor  would  they  have  been 
made  at  all,  except  on  that  understanding.  The  fact  that 
the  understanding  was  not  put  into  the  shape  of  a  resolution 
of  the  board  cannot,  under  the  circumstances,  change  the 
character  of  the  action  of  those  by  whom  they  were  made, 
nor  ought  it  to  deprive  them  of  their  equity.  It  was  said 
in  this  matter,  in  Coe  v.  N.  J.  Midland  Railway  Co.,  12  C.  E^ 
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Gi\  110, 113,  that  those  who  made  the  advances  were  direct- 
ors, and,  therefore,  stood  in  the  relation  of  trustees,  and  so 
were  entitled  to  re-imbursement  out  of  the  trust  property  for 
the  advances  made  by  them  to  save  the  property,  and  that 
it  would  be  gross  injustice  to  give  to  the  mortgagees  or 
other  creditors  of  the  company,  under  the  circumstances, 
the  benefit  of  the  advances  at  the  expense  of  those  by  whom 
they  were  so  made.  It  is  said,  however,  that  this  view  was 
not  only  not  concurred  in  by  the  court  of  errors  and  appeals 
in  its  review  of  that  case  [Receivers  ^c.  v.  Wortendyke,  12  C. 
E.  Gr.  658),  but  was  repudiated.  I  do  not  so  understand 
the  opinion.  It  declares,  indeed,  that  payments  by  directors 
to  secure  the  property  of  the  corporation  do  not  of  them- 
selves entitle  them  to  conventional  subrogation,  which  is 
undoubtedly  true.  But  there  is  more  in  this  case.  There 
is  the  fact  that  the  advances  were  made  on  the  faith  of  an 
understanding  that  those  who  made  them  should  have  an 
equitable  lien  for  them. 

This  case  appears  to  me  to  be  entirely  within  the  prin- 
ciple of  Paine  v.  Hathaway,  2  Vi.  212,  where  it  w^as  held 
that  if  one  who  had  agreed  with  a  debtor  to  advance  the 
money  (to  be  secured  by  mortgage  on  land)  to  discharge  a 
debt  secured  by  encumbrance  on  the  land,  himself  pays  the 
debt  and  discharges  the  encumbrance,  he  is  entitled  to  sub- 
rogation, and  cannot  be  regarded  as  a  volunteer  or  a 
stranger  with  regard  to  the  debt  he  has  paid,  but,  in  equity, 
is  entitled  to  the  benefit  of  the  security  which  he  has  satis- 
fied with  the  expectation  of  receiving  a  new  lien  on  the 
land  therefor.  Dixon  on  Subrogation  165.  By  the  civil  law, 
a  third  person  might  acquire  the  right  of  subrogation  by 
agreement  with  the  debtor  that,  upon  paying  the  debt  for 
him,  he  should  be  substituted  in  the^ place  of  the  debtor; 
the  fact  that  payment  was  made  w^ith  the  lender's  money 
was,  however,  to  be  mentioned  in  the  acquittance.  And  it 
was  the  same  thing  if  the  money  was  handed  to  the  debtor, 
and  paid  by  him,  if  he  mentioned  the  fact  that  it  was  with 
the  money  of  the  lender  that  the  debt  was  paid.  Domat  §  17SI. 
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So  that  it  made  no  difierence  whether  the  money  was  paid 
over  directly  by  the  lender  to  the  creditor  or  was  paid  by 
the  debtor  to  be  paid  to  the  creditor. 

The  real  question  in  all  such  cases  is,  whether  the  pay- 
ment made  by  the  stranger  was  a  loan  to  the  debtor  through 
a  mere  desire  to  aid  him,  or  whether  it  was  made  with  the 
expectation  of  being  substituted  in  the  place  of  the  creditor. 
If  the  former,  he  is  not  entitled  to  subrogation ;  if  the  lat- 
ter, he  is.  By  the  substitution,  no  injury  is  done  to  any 
creditor;  and  it  seems  quite  clear  that  equity  should  not 
permit  the  just  expectation  of  the  lender  to  be  disappointed, 
where  the  debtor  is  a  corporation,  merely  because  the  agree- 
ment for  substitution  was  not  put  into  such  a  shape  as  to 
be  legally  binding  on  the  borrower.  It  was  the  duty  of  the 
board,  in  this  case,  to  pass  a  resolution,  or  otherwise  evi 
dence  the  agreement,  on  the  faith  of  which  the  money  was 
paid.  The  company,  on  the  faith  of  the  agreement, 
received  about  $20,000  of  the  private  funds  of  the  persons 
who  made  the  advances,  which  were  of  the  utmost  advan- 
tage to  the  mortgagees,  in  saving  the  rolling  stock,  and 
none  whatever  to  the  lenders.  Every  dictate  of  justice 
demands  that  the  advances  be  secured  b}'  an  equitable  lien 
tm  the  property  in  respect  to  which  the}-  were  made.  The 
persons  who  made  these  advances  were,  as  has  been  stated, 
directors,  and  not  only  might,  but  undoubtedly  would,  have 
passed  any  resolution,  or  authorized  the  execution  of  any 
instrument,  which  they  had  thought  necessary  for  their 
protection  in  making  the  contemplated  payments.  The  fact 
that  they  were  directors  is  not  without  importance  other- 
\vise  in  this  connection.  They  held  a  fiduciary  relation  to 
the  company,  and,  also,  under  the  circumstances,  to  the 
mortgagees.  At  least,  they  were  not  strangers.  The  com- 
pany had  no  money  with  which  to  save  the  property  in  their 
hands.  They  would  not  lend  the  money  to  it  on  its  own 
credit,  for  it  had,  as  they  well  knew,  no  means  of  repaying  it. 
A  guardian  who,  having  no  funds  of  his  ward,  pays  the 
debt  of  the  latter,  would  be  entitled  to  subrogation  on  very 
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obvious  grounds.  Dixon  on  Subrogation  14.7.  The  same 
principle  is  applicable  to  the  case  in  hand.  Nor  is  there 
any  danger  to  be  apprehended  from  such  a  precedent.  It 
is,  manifestly,  in  accordance  with  the  plainest  dictates  of 
justice.  It  will  violate  no  principle.  It  cannot  give  coun- 
tenance to  claims  for  subrogation  not  founded  on  right,  for 
the  strength  of  the  position  is,  that  the  payment  was,  in 
fact,  made  on  the  faith  of  subrogation,  and  on  that  alone. 
If  the  proper  resolution  had  been  passed,  there  would  have 
been  no  room  to  question  the  right  to  conventional  subro- 
gation. Under  the  circumstances,  equity  may  well  supply 
the  lack  of  the  formal  resolution. 

Again,  some  of  those  who  made  the  advances  were,  as 
before  stated,  guarantors,  and,  therefore,  bound  for  the  pay- 
ment. As  to  their  claim  to  subrogation,  there  cannot  be 
any  doubt. 

Nor  will  the  fact  that  it  cannot  be  ascertained,  from  the 
evidence,  what  amount  was  advanced  by  any  one,  on  any  of 
the  contracts,  defeat  the  equit}'.  Mr.  Wortendyke  says  the 
money  advanced  was  paid  on  all  the  contracts.  The  evi- 
dence, indeed,  is  not  sufficiently  definite  to  enable  the  court 
to  declare  the  particular  lien  of  any  of  those  who  made  the 
advances  on  any  particular  property,  and  it  seems  doubtful 
whether  it  could  be  made  more  definite.  The  money 
appears  to  have  been  paid  into  the  treasury  of  the  com- 
pany, and  to  have  been  paid  out  therefrom  upon  the  con- 
tracts, as  if  it  were  the  money  of  the  company.  But  it  was 
advanced  and  used  to  make  certain  payments  on  all  the 
contracts,  and  those  who  made  the  advances  are  all  together 
entitled  to  the  credit  of  those  payments,  and  the  contribu- 
tion of  each  one  to  them  is  proved.  Of  course,  the  lien 
hereby  declared  can  only  attach  subject  to  the  rights  of  the 
vendors.  But  it  is  not  to  be  postponed  to  the  payments 
made  by  the  receivers.  They  were  made  for  the  mort- 
gagees. Nor  will  the  fact -that  efforts  have  been  made  by 
some  of  these  directors  to  obtain  indemnity  out  of  the 
assets  of  the  company,  deprive  them  of  their  right  to  the 
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lien ;  for  they  have  received  no  actual  indemnity,  and  they 
may  be  required  to  deliver  up  all  that  they  have  received, 
stock  &c.,  on  that  account,  as  a  condition  of  granting  the 
lien. 

The  mortgage  of  the  Hudson  Connecting  Eailway  Com- 
pany held  by  E.  Ellery  Anderson,  trustee,  given  originally 
to  James  P.  Wallace,  trustee,  is  dated  January  1st,  1872, 
and  purports  to  convey  the  line  of  railway  then  (as  the 
mortgage  states)  known  and  to  be  known  as  the  Hudson 
Connecting  Railway,  as  the  same  was  being  and  should  be 
constructed  from  the  Newark  and  New  York  Railroad  at 
"West  Bergen,  near  Jersey  City,  northerly  to  a  point  in  the 
New  Jersey  Midland  Railway,  south  of  the  division  line 
between  the  counties  of  Hudson  and  Bergen,  and  also  to 
the  Montclair  Railway  at  or  near  Snake  Hill,  in  the  county 
of  Hudson,  comprising  about  ten  miles  of  railw^ay  connect- 
ing the  roads  of  the  Newark  and  New  York  Railroad  Com- 
pany,  the  New  Jersey  Railroad  and  Transportation  Company, 
the  Morris  and  Essex  Railroad  Company,  the  Erie  Railway 
Company,  the  Northern  Railroad  Company,  and  the  New 
Jersey  Midland  Railway  Company,  with  its  road  and  with 
each  other,  including  all  the  railway  &c.  then  held  or 
acquired,  or  thereafter  to  be  held  or  acquired,  by  the  Hud- 
son Connecting  Railway  Company,  its  successors  or  assigns, 
for  use  in  connection  with  its  railway,  and  all  its  franchises 
and  appurtenances  &c.  It  was  made  to  secure  bonds  of 
the  Hudson  Connecting  Railway  Company,  amounting  in 
all  to  $400,000,  called  first  mortgage  bonds,  and  passing  by 
delivery  or  transfer  on  the  books  of  the  company.  The 
trustee  representing  the  holders  of  the  bonds  secured  by 
this  mortgage,  insists  that  the  mortgage  is  a  good  and  valid 
encumbrance  upon  all  the  property  mentioned  and  described 
therein;  while,  on  the  other  hand,  the  holders  of  the 
encumbrances  on  the  New  Jersey  Midland  Railway  insist 
that  the  mortgage  is  not  valid,  because,  as  they  allege,  the 
mortgaged  railroads  therein  described,  excepting  so  much 
as  extends  from  the  Newark  and  New  York  Railroad  to 
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AVest  End,  and  from  the  Midland  Railway  to  the  ^lontclair 
Railway  at  Snake  Hill,  were  built,  and  the  land  or  right  of 
waj'  purchased  with,  the  money  of  and  by  the  Midland 
Railway  Company. 

The  Hudson  Connecting  Railway  Company  was  incorpo- 
rated by  act  of  the  legislature,  approved  April  1st,  1869 
(P.  L.  1869,  p.  1063).  By  its  charter,  its  incorporators  were 
authorized  and  invested  with  all  the  rights  and  powers 
necessary  to  construct  one  or  more  railways  in  the  county 
of  Hudson,  to  connect  the  several  railways  therein ;  and  tlie 
company  was  authorized  to  make  its  bonds,  and,  for  the 
purpose  of  securing  their  payment,  to  mortgage  its  real 
estate  and  personal  property,  the  railway  or  railways,  and 
all  the  appurtenances,  franchises,  powers,  privileges  and 
rights  belonging  thereto  which  it  might  possess  under  its 
charter,  to  such  an  amount  as  it  might  deem  for  its  best 
interest,  without  the  invalidation  thereof  by  virtue  of  any 
statute  of  this  state.  And  it  was  provided  that  the  bonds 
and  mortgages  so  sold  or  negotiated  s'm  uld  be  valid  and 
binding  in  law  and  equity,  and  that  the  purchaser  or  pur- 
chasers under  decree  of  foreclosure  founded  upon  the  mort- 
gage, should  be  invested  with  all  the  authority,  rights^ 
franchises,  powers  and  privileges  which  were,  by  the  act,  or 
might  thereafter  be,  conferred  upon  or  possessed  by  the 
company  under  its  charter,  and  to  all  the  assets  and  rights 
which  might  be  acquired  by  the  company,  either  by  con- 
demnation as  by  the  act  provided,  or  by  contract  or  purchase, 
or  other  mode  of  acquisition  consistent  with  the  charter. 

The  company  was  organized  on  the  17th  of  May,  1869. 
By  resolution,  passed  on  that  day,  Delos  E.  Culver  was 
directed  to  cause  surveys  to  be  made,  to  be  presented  to  the 
board  of  directors,  for  the  construction  of  the  railway  from 
the  Newark  and  New  York  Railroad  along  the  westerly 
slope  of  Bergen  Hill,  northerly,  to  connect  all  the  steam 
railroads  together;  and  on  the  9th  of  May,  1871,  about  two 
years  afterwards,  the  location,  maps  and  plans  of  the  por- 
tion of  the  railway  which  it  was  then  proposed  to  build. 
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were  laid  before  the  board,  and  it  was  then  resolved  and 
ordered  that  the  location  and  maps  be  filed,  according  to 
law,  from  the  Newark  and  New  York  Railroad  northerly  to 
some  point  on  the  New  Jersey  Midland  Railroad,  northerly 
to  the  county  road  (so  called  because  it  leads  to  the  county 
house  on  Snake  Hill),  and  also  of  a  railway  to  connect  with 
the  New  Jersey  Railroad  from  the  main  line,  and  also  one 
to  connect  with  the  Montclair  Railway.  The  location  and 
survey  of  the  portion  of  the  Hudson  Connecting  Railway, 
from  the  Newark  and  New  York  Railroad  to  the  road  of 
the  Northern  Railroad  of  New  Jersey,  made  in  pursuance 
of  this  resolution,  was  filed  on  the  29th  of  June,  1871. 
Another  location  was  filed  November,  1871,  extending  from 
the  Pennsylvania  Railroad  (the  New  Jersey  Railroad  and 
Transportation  Company's  railroad)  to  the  county  road 
north  of  the  crossing  of  the  Erie  Railway  Company.  On 
the  28th  of  March,  1872,  a  further  location  and  survey  were 
filed,  to  cover  the  route  of  the  road  from  the  Midland  Rail- 
way at  Van  Keuren  avenue,  and  running  thence  northwest- 
erly to  the  main  line  of  the  Montclair  Railway;  and  in 
1874  it  filed  another  location  and  survey  of  the  part  of  the 
road  between  the  Secaucus  and  county  roads. 

The  New  Jersey  Midland  Railway  Company,  up  to  the 
spring  of  1871,  intended  to  reach  the  Hudson  river  by  a 
direct  route,  but  having  then  discovered  that  the  expense 
of  any  such  route,  by  reason  of  the  obstruction  presented 
by  Bergen  Hill,  would  be  so  great  as  to  render  it  impracti- 
cable, it  thereupon  sought  to  make  a  connection  of  its  road 
with  that  of  the  Pennsylvania  Railroad  Company,  and  thus 
reach  the  river  over  the  latter  road.  With  that  view,  it 
filed,  on  the  12th  of  July,  1871,  a  location  of  a  branch  line 
(as  it  is  called  in  the  survey)  of  its  road  from  a  point  therein 
near  Bellman's  Creek,  to  the  Pennsylvania  Railroad  at  West 
End.  This  location  is  from  the  latter  place  to  a  point  in 
the  land  of  Van  Keuren,  identical  with  the  survey  and  loca- 
tion of  the  Hudson  Connecting  Company,  of  June  29th, 
1871,  between  those  points,  and  part  of  it  (z.  e.  from  West 
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End  to  the  county  road)  is  identical  with  the  survey  of  the 
latter  company  of  November,  1871.  In  the  spring  of  1871, 
the  Midland  Company  set  about  acquiring  the  title  to  land 
for  its  road  to  "West  End,  and  in  that  spring  and  the  follow- 
ing summer  acquired  much  of  the  land  which  was  required. 
It  found  some  difficulty,  arising  from  want  of  power,  as  it 
was  adjudged,  in  acquiring  the  title  to  lands  of  certain  cor- 
porations, by  condemnation.  Inasmuch  as  it  was  necessary 
to  acquire  this  land,  its  management  had  recourse  to  the 
charter  of  the  Connecting  Company  for  the  purpose,  and 
condemnation  proceedings  were  accordingly  taken  in  the 
name  of  the  latter  company  in  the  winter  of  1871-2  and 
spring  of  1872.  The  land  which  was  acquired,  whether  by 
condemnation  or  otherwise,  for  the  road,  was  paid  for  by 
the  Midland  Company.  On  the  other  hand,  of  the  Hudson 
Connecting  Company's  bonds,  secured  by  the  mortgage 
before  mentioned,  there  were,  about  the  1st  of  May,  1872, 
received  by  the  management  of  the  Midland  Company, 
^166,000,  reckoning  the  bonds  at  their  par  value.  The 
bonds  so  received  by  the  Midland  Company  were  used  for 
its  benefit.  It  pledged  them  to  the  Chemung  Canal  Bunk 
as  security  for  a  loan  of  $100,000.  The  loan  was  subse- 
quently paid — partly  by  the  proceeds  of  the  sale  of  the 
bonds,  which  were  sold  by  the  bank  at  eight  cents  on  the 
dollar,  or  thereabouts.  The  money  received  from  the  bank 
(the  $100,000)  was  applied,  part  to  the  payment  of  interest 
on  the  first  mortgage  bonds  of  the  Midland  Company,  and 
the  rest  used  in  its  business  generally.  It  does  not  appear 
clearly  what  was  done  with  the  rest  of  the  Connecting  Com- 
pany's bonds,  except  that  $84,000,  par  value,  went  to  the 
Montclair  Company ;  but  it  would  seem  that  they  were  in 
some  way  used  by  the  New  York  and  Oswego  Midland 
Company,  or  its  president,  for  the  benefit  of  the  New  Jersey 
Midland  and  Montclair  Companies. 

The  question  between  the  mortgagees  of  the  Midland 
Company  and  those  of  the  Connecting  Company  is,  as  to  the 
part  of  the  road  operated  by  the  former  from  the  county 
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road  to  West  End.  On  the  one  hand,  the  former  insist  that 
recourse  was  had  to  the  charter  of  the  Connecting  Company, 
merely  to  bridge  over  a  difficulty,  and  as  a  means  of  acquir- 
ing title  to  land  for  the  Midland  Company,  which  it  could 
not  otherwise  obtain  without  considerable  and  injurious 
delay  in  litigation  to  vindicate  its  right,  or  in  obtaining  fur- 
ther legislation,  and  that,  inasmuch  as  the  money  to  pay  for 
the  land  so  taken  by  condemnation  was  paid  by  the  Midland 
Company,  a  trust  resulted  to  it  in  the  land  in  the  hands  of 
the  Connecting  Company.  They  also  insist,  and  it  appears, 
that  the  title  to  the  greater  part  of  the  land  on  which  the 
railroad  was  built,  was  taken  in  the  name  of  the  Midland 
Company,  and,  as  before  stated,  the  money  to  build  the  road 
was  furnished  by  it.  They  further  insist  that  the  Connect- 
ing Company  had  no  existence  except  to  enable  the  Midland 
Company  to  obtain  title  under  the  charter  of  the  former, 
and  that  its  organization  was  merely  for  that  purpose  and 
to  that  end,  and  when  that  purpose  and  end  had  been 
accomplished,  its  organization  practically  ceased ;  and  that 
the  Midland  Company  having  thus  obtained,  through  the 
use  of  the  Connecting  Company,  land  which  it  needed  and 
could  not  otherwise  acquire,  is  entitled  to  hold  it  under  the 
circumstances,  as  against  the  bondholders  of  the  Connecting 
Company.  On  the  other  hand,  the  bondholders  of  the 
latter  company  insist  that  it  had  a  lawful  and  valid  organi- 
zation and  existence ;  that  the  right  of  location  over  the 
route  on  w^hich  the  road  was  built  w^as  granted  to  it  by  the 
Midland  Company,  and  that  it  located  the  road  accordingly, 
and  made  its  contract  for  the  building  of  the  road  in  its  own 
name,  paid  for  it  in  its  stock,  part  of  which  went  to  the 
Midland  Company,  and  the  rest  to  the  Montclair  Comjiany ; 
that  the  money  requisite  to  pay  the  contractor  was  thus 
raised,  and  that  a  part  of  the  land  covered  by  the  Connect- 
ing Company  mortgage  (all  of  the  land  on  w^hich  the  road 
in  dispute  is)  was,  after  the  Connecting  Company's  mort- 
gage was  given,  conveyed  by  the  Midland  Company  to  the 
former  company,  the  Midland  Company  taking  in  return 
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the  still  subsisting  lease  of  it.  They  also  insist  that  the 
complainants'  mortgage  does  not  cover  the  road  in  dispute, 
because  the  Midland  Company  had  no  power  to  build  it, 
and,  if  it  had,  it  did  not  contemplate  building  it  when  the 
mortgage  was  given. 

Although  the  Midland  Company  undoubtedly  intended 
and  expected,  when  its  mortgages  were  made,  to  reach  the 
Hudson  river  by  a  direct  route,  and  did  not  contemplate 
being  compelled  to  reach  it  by  means  of  the  connection  at 
West  End  with  the  Pennsylvania  Railroad ;  and  though  the 
mortgage  to  the  complainants  describes  the  road  as  a  line 
of  railroad  known  and  to  be  known  as  the  New  Jersey  Mid- 
land Railway,  as  the  same  was  then  being,  and  should  be, 
constructed,  from  the  state  line  at  or  near  Unionville,  in  the 
state  of  New  York,  to  the  Hudson  river,  the  mortgage  also 
covers,  by  its  terms,  all  real  or  personal  property  then  held 
or  acquired,  or  thereafter  to  be  held  or  acquired,  by  the 
company,  its  successors  or  assigns,  for  use  in  connection 
with  that  railway,  or  with  any  part  thereof,  or  with  the  busi- 
ness thereof,  and  all  the  franchises  of  the  corporation.  The 
covenant,  for  further  assurance,  provides  for  the  conveyance 
of  any  property  acquired  by  the  company  subsequently  to 
the  date  of  the  mortgage,  and  comprehended  in  the  descrip- 
tion contained  in  the  mortgage,  if  any  such  there  should 
be  which  should  not  inure  to  the  use  and  benefit  of  the 
holders  of  the  bonds  under  the  terms  and  covenants  of  the 
mortgage. 

The  location  of  the  New  Jersey,  Hudson  and  Delaware 
Railroad  Company,  made  before  consolidation,  struck  the 
Hudson  river  at  the  Weehawken  ferry ;  and  it  was  intended 
by  that  location  to  pass  through  the  hill,  and  so  reach  the 
river.  After  the  consolidation,  and  when  the  construction 
of  the  road  had  commenced,  and  for  a  year  afterwards,  the 
remte  of  the  Midland  Company  was,  according  to  the  map 
and  location,  filed  September,  1870,  at  the  east  end,  as  fol- 
lows :  from  Bellman's  creek,  going  up  the  side  of  the  hill ; 
then  down  King's  ravine,  and  then  entering  Hoboken  and 
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reaching  the  river  in  the  cove  south  of  the  Delaware  and 
Hudson  coal  dock,  two  miles  north  of  the  Long  Dock  tun- 
nel. But  the  fact  that  the  road  in  question  was  not  contem- 
plated by  the  mortgagor  when  the  mortgage  was  made,  is 
not  enough  of  itself  to  exclude  it  from  the  lien  of  that 
instrument.  If  the  building  of  it  was  within  the  mortgaged 
franchises,  and  it  was  not  excluded  by  the  terms  of  the 
mortg-ao-e,  it  would  be  embraced  in  it. 

In  Randolph  v.  N.  J.  West  Line  R.  R.,  1  Stew.  ^5,  a  rail- 
road company  mortgaged  its  railroad,  describing  it  as  all 
and  singular  the  railroad  of  the  New  Jersey  West  Line 
Railroad  Company,  and  the  appurtenances  thereto  belong- 
ing, acquired  and  to  be  acquired,  constructed  and  to  be 
constructed  through  and  along  the  entire  main  line  of  the 
company's  railroad,  from  the  eastern  terminus  of  the  rail- 
road, at  the  city  of  Newark,  westerly  across  the  state  of 
New  Jersey  to  the  westward  terminus  of  the  railroad  at  the 
Pennsylvania  state  line,  including  in  the  description  all  the 
property,  franchises,  rights  and  things  of  whatsoever  name 
or  nature  then  held,  or  which  should  be  thereafter  held  or 
acquired,  by  the  company  or  their  successors  or  assigns,  per- 
taining to  the  said  main  line  of  the  railroad,  or  the  equip- 
ment thereof;  together  with  the  tenements,  hereditaments 
and  appurtenances  to  the  said  main  line  of  railroad,  lands 
and  premises,  or  either  thereof,  belonging  &c.  By  a  subse- 
quent act  of  the  legislature,  authority  was  given  to  the  com- 
pany to  extend  the  road  from  Newark  eastward  to  the 
Hudson  river.  It  was  held  that  it  did  not  appear  that  the 
extension  was  contemplated  when  the  mortgage  was  made, 
and  that  it  was  no  part  of  the  main  line  as  described  in  that 
mortgage ;  that  the  franchise  granted  by  the  subsequent  act 
was  not  acquired  for  use  as  part  of  the  main  line,  nor  did  it 
pertain  thereto ;  that  it  was  indeed  acquired  for  use  in  con- 
nection with  the  main  line,  but  it  was  to  build  another  road, 
and  that  it  was  not  within  the  terms  of  the  mortgage  or  its 
covenants,  and  therefore  was  not  covered  by  the  mortgage. 
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In  that  case,  it  will  be  perceived,  it  was  expressly  the 
main  line  of  the  railroad  which  was  mortgaged,  and  its 
termini  were  given,  beginning  at  Newark  and  ending  at 
the  Pennsylvania  state  line.  The  act  by  which  the  exten- 
sion was  authorized  was  not  in  existence  when  the  mortgage 
was  made,  and,  so  far  as  appeared,  was  not  in  contemplation. 
It  was  clear  that  the  extension  should  be  treated  as  a  road 
not  within  the  terms  of  the  mortgage  or  within  the  contem- 
plation of  the  parties  to  that  instrument.  The  company 
had  no  power  to  build  the  extension  when  the  mortgage 
was  given,  and  the  extension  could  not,  therefore,  be  held 
to  have  been  in  contemplation.  In  this  case,  however,  it 
appears  that  the  original  design  to  reach  the  Hudson  river, 
by  a  very  direct  route,  was  abandoned  by  reason  of  its 
impracticability  on  account  of  its  expensiveness,  and  there- 
upon the  company  sought  to  reach  the  river  by  the  best 
means  available  to  it,  by  what  it  called  a  branch  road  and 
the  Pennsylvania  Railroad.  The  Midland  Company  had 
power,  under  its  charter,  to  build  the  road  to  West  End. 
Though,  under  the  charter  of  the  New  Jersey,  Hudson  and 
Delaware  Company,  it  had  not  the  power  to  build  south  of 
the  turnpike  [i.  e.  it  lacked  the  power  to  make  an  actual 
connection  with  the  Pennsylvania  Railroad),  that  connection 
could  have  been  efiected  by  the  consent  of  the  Pennsylvania 
Company.  But,  under  the  charter  of  the  Western  Com- 
pany, it  had  ample  power  to  connect  with  any  other  railroad 
or  railroads  in  the  county  of  Hudson  (P.  L.  1870,  p.  580). 
Nor  would  the  fact  that  the  Midland  Company's  charter 
power  was  not,  if  such  had  been  the  case,  sufficient  to  enable 
it  to  condemn  some,  or  even  all,  of  the  land  requisite  to 
build  the  road,  defeat  the  right  to  build,  for  the  right  to  the 
land  might  have  been  acquired  by  purchase.  The  road 
from  Bellman's  creek  to  West  End  was  built  under  the 
charter  of  the  Midland  Company.  From  Bellman's  creek 
to  the  county  road  it  was  built  on  the  location  of  the  Islid- 
land  Company.  The  Connecting  Company  has  never  made 
any  location  of  that  part  of  the  route  from  Bellman's  creek 
10 
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towards  West  End  which  is  between  the  creek  and  the 
middle  of  the  Secaucus  road.  As  to  another  part,  from 
the  Secaucus  road  southwardly  to  the  county  road,  the 
Connecting  Company  had  no  location  until  April  9th,  1874, 
long  after  the  road  had  been  completed,  and  more  than  two 
years  after  the  making  of  the  Connecting  Company's  mort- 
gage. For  the  part  from  the  county  road  southwardly  to  a 
point  in  the  lands  of  Van  Keuren,  which  point  was  the  ter- 
mination of  a  survey  and  location  filed  by  the  Connecting 
Company,  June  29th,  1871,  by  which  it  located  its  road  from 
the  Newark  and  New  York  Railroad  to  the  railroad  of  the 
Northern  Railroad  Company,  it  had  no  location  until 
November  8th,  1871,  and  the  location  which  it  filed  at  that 
date  was  made  for  its  whole  length,  on  a  location  previously 
made  by  the  Midland  Company  and  duly  filed  July  12th, 
1871.  The  last-mentioned  location  and  survey  gave  the 
Midland  Company  the  right  of  location  [Morris  ^  Essex  R, 
R.  Co.  V.  Blair,  1  Stock.  635).  Although  the  filing  of  the 
locution  of  November,  1871,  by  the  Connecting  Company, 
was  through  the  instrumentality  of  the  ofiicers  of  the  Mid- 
land Company,  or  some  of  them,  the  hand  of  that  corpora- 
tion, as  such,  does  not  appear  in  it.  It  was  done  merely  as  a 
means  to  an  end,  and  the  end  to  be  accomplished  was  the 
condemnation  of  property  for  the  Midland  Company  under 
the  Connecting  Company's  charter.  That  such  only  were 
the  object  and  purpose  of  that  location  is  evidenced  by  the 
fact  before  suggested,  that  there  was  no  relinquishment  by 
the  Midland  Company,  as  such,  and  the  fact  that  in  a  survey 
and  location  filed  in  March,  1872,  by  the  Connecting  Com- 
pany, of  a  road  called  the  Montclair  Branch,  the  beginning 
point  is  stated  to  be  a  point  in  the  New  Jersey  Midland 
Railway,  thus  designating  the  road  in  question  as  the  road 
of  the  Midland  Company  more  than  four  months  after  the 
location  and  survey  of  November,  1871,  had  been  filed.  It 
should  be  added,  that  the  entire  evidence  shows  conclusively 
that  the  location  and  survey  of  November,  1871,  were  filed 
merely  with  a  view  to  the   proceedings  in  condemnation 
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Avliich  it  was  proposed  to  take  in  the  name  of  the  Connect- 
ing Company  for  the  benefit  of  the  Midland  Company,  and 
which  could  not  have  been  taken  without  fihng  the  location 
■and  survey  in  the  name  of  the  Connecting  Company.  As 
to  the  rest  of  the  road  to  West  End,  though  the  Connecting 
'Company  filed  a  location  in  June,  1871,  it  did  not  build 
■upon  it,  but,  with  full  knowledge,  permitted  the  Midland 
■Company,  in  July  following,  to  take  the  location  as  its  own 
■and  build  its  road  upon  it.  It  appears  to  have  no  title, 
-except  under  the  deed  of  1873,  to  any  of  the  land  on  which 
that  part  of  the  road  is  built,  but  the  Midland  Company 
bought  and  paid  for,  and  took  title  to,  all  of  it.  Not  only 
was  the  road  in  question  built  on  the  location  of  the  Mid- 
land Company,  but  it  was  built  by  and  with  the  money  of 
that  company.  Henry  R.  Low,  treasurer  of  the  Midland 
Company,  testifies  that  the  Midland  Company  paid,  for  the 
right  of  way,  about  $100,000;  for  construction,  about 
$160,000,  and  subsequently  some  $50,000  more — about 
^300,000  in  all.  The  road  thus  built  on  the  location  of  the 
Midland  Company,  under  its  charter  and  with  its  money, 
must  be  regarded  as  its  property.  As  to  any  land  taken  by 
condemnation  under  the  charter  of  the  Connecting  Com- 
pany and  paid  for  with  money  of  that  company,  it  must  be 
regarded  in  the  same  light  as  that  of  a  land  owner  would 
which  has  been  taken  for  a  railroad,  and  of  which,  by  per- 
mission, the  company  is  in  possession,  but  which  has  not 
been  paid  for.  Morris  ^  Essex  B.  R.  Co.  v.  Bkdr,  vlii  f^upra. 
It  is  entirely  undeniable  that,  but  for  the  difiiculty  which 
was  encountered  by  the  Midland  Company  in  condemning 
certain  land  necessary  for  the  construction  of  the  road,  the 
road  would  have  been  built  without  any  action  whatever  on 
the  part  of  the  Connecting  Company,  or  any  aid  from  it.  It 
is  equally  undeniable  that  the  Midland  Company  never 
resigned  the  enterprise  to  the  Connecting  Company,  but,  on 
the  contrary,  it  was  at  all  times  regarded  as  the  road  of  the 
Midland  Company,  and  the  condemnations  of  land  made 
under  the  charter  of  the  Connecting  Company  were  made 
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for  the  Midland  Company.  The  Connecting  Company 
merely  lent  its  charter  powers  of  condemnation  to  the  latter 
to  be  used  if  and  when  necessary  to  eftectuate  the  purpose 
of  the  latter,  in  the  execution  of  which  it  then  was,  and  for 
a  considerable  length  of  time  had  been,  engaged — the  con- 
struction of  its  railroad  from  Bellman's  creek  to  West  End. 
That  was  the  end  and  aim  of  the  project  of  using  the  Con- 
necting Company's  charter,  and  the  sum  and  substance  of 
the  whole  matter. 

It  is  true  the  Connecting  Company  appears  to  have  made 
two  agreements  in  regard  to  the  railroad  in  question  in  this 
suit,  one  in  April,  1872,  and  the  other  in  October  following. 
Both  were  made  with  the  Delaware,  Lackawanna  and  West- 
ern, and  Morris  and  Essex  Eailroad  Companies.  The  first 
of  these  provided  a  crossing  for  the  road  in  dispute  over 
the  old  Morris  and  Essex  Railroad,  and  the  other  provided 
a  crossing  for  the  Montclair  Branch  over  that  road.  By  the 
latter,  the  Connecting  Company  agreed  with  the  other  par- 
ties to  the  agreement,  in  consideration  of  those  rights  of 
crossing,  to  give  them  the  right  of  crossing  for  their  roads 
(the  Morris  and  Essex  and  Boonton  Branch)  over  the  road 
in  dispute.  As  to  the  first  agreement,  which  is  in  reference 
to  the  road  in  dispute,  it  was  made  at  the  time  when  (for 
the  purpose,  and  only  for  the  purpose,  of  condemning  land 
for  the  Midland  Company)  that  company  was  using  the 
charter  power  of  the  Connecting  Company.  The  circum- 
stance that  the  agreements  were  made  in  the  name  of  the 
latter  company,  cannot  countervail  the  evidence  that  the 
road  in  dispute  was,  in  fact,  not  its  property,  but  the  prop- 
erty of  the  Midland  Company. 

The  fact  that  the  Midland  Company  gave  to  the  Connect- 
ing Company,  in  1873,  a  deed  of  conveyance  for  that  part 
of  the  road  which  was  covered  by  the  mortgage  given  by 
the  latter,  taking  in  return,  in  July,  1874,  a  lease  from  the 
Connecting  Company  for  it,  of  course  will  not  affect  the 
rights  of  the  complainants  and  the  other  mortgagees  of  the 
Midland  Company.     The  Midland  Company  could  not,  by 
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the  couvG^-auce,  divest  or  affect  the  prior  rights  of  its  prior 
mortgagees.  Nor  will  the  fact  that  the  Midland  Company 
obtained  money  on  the  bonds  of  the  Connecting  Company 
(Judge  Low  says  it  obtained  about  $100,000  thereon),  avail 
to  give  the  Connecting  Company  a  lien  upon  the  road  in 
question.  If  the  money  received  by  the  Midland  Company 
from  the  Connecting  Company  was  used  to  pay  interest  on 
the  mortgages  of  the  Midland  Company,  that  will  not  give 
•a  lien  for  it.  If  it  went  to  supply  the  place  in  the  treasury 
of  money  paid  for  land  for,  and  for  the  construction  of,  the 
road  in  dispute,  that  fact  will  not  of  itself,  of  course,  give  any 
lien.  If  used  to  pay  the  purchase-money  of  land  bought  by 
the  Midland  Company  for  the  road  the  title  whereto  was 
taken  by  the  latter,  the  fact  that  it  was  so  used  will  give  no 
lien. 

Those  who  took  the  bonds  of  the  Connecting  Company, 
had  constructive  notice  of  the  fact  that  the  Midland  Com- 
pany had  a  prior  location  as  to  all  the  road  except  the  part 
included  in  the  location  of  June,  1871,  and,  as  to  that,  that 
it  was  building  its  road  upon  it.  Inquiry  would  have 
apprised  them  of  the  fact  that  the  Connecting  Company 
had  abandoned  that  location  in  favor  of  the  Midland  Com- 
pany. They  had  constructive  notice  that  the  title  to  by  far 
the  greater  part  of  the  land  for  the  road  was  held  by  the 
Midland  Company,  and  not  by  the  Connecting  Company, 
and  that  the  mortgages  of  the  Midland  Company  in  general 
terms  covered  the  road.  The  Midland  Company  not  only 
built  the  road,  but  remained  in  possession,  afterwards 
acknowledging  no  title  of  the  Connecting  Company,  until 
•October  16th,  1873,  when  the  deed  of  conveyance  was 
given. 

The  Connecting  Company's  mortgage  appears  to  have 
been  used  by  the  management  of  the  New  Jersey  Midland, 
the  Montclair  and  New  York,  and  Oswego  Midland  Com- 
panies as  a  means  of  raising  money.  To  give  the  bonds 
credit  they  were  guaranteed  by  all  three  of  the  companies. 
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When  sold  they  sold  at  a  very  low  price,  from  the  fact  that 
they  were  a  doubtful  security. 

Since  this  suit  was  begun,  parts  of  the  land  purchased  by 
the  Midland  Compan}^  for  the  road  from  Bellman's  creek  ta 
West  End,  have  been  sold  under  foreclosure  of  mortgages 
thereon,  and,  by  direction  of  this  court,  the  property  has 
been  bought  in  by  the  receivers.  The  amount  paid  by  them 
therefor  is  about  $30,000.  The  fact  that  the  title  has  been 
thus  changed  would  not  affect  the  rights  of  the  parties  liti- 
gant in  the  controversy  between  the  mortgagees  of  the 
Midland  Company  and  the  mortgagee  of  the  Connecting 
Company,  but  the  court  would  order  a  conveyance  of  the 
property  to  the  party  entitled  to  it,  on  proper  terms. 

In  the  year  1872,  and  prior  thereto,  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company,  as  lessee  of  the 
Morris  and  Essex  Railroad  Company,  ran  its  trains  through 
Hudson  county  on  what  is  now  the  old  line  of  the  Morris- 
and  Essex  Railroad,  passing  thence  through  the  Erie  tunnel 
and  under  the  Midland  road  at  a  point  south  of  the  Long 
Dock  Company's  land.  It  then  contemplated  the  construc- 
tion of  a  tunnel  of  its  own  through  Bergen  Hill,  and  had 
made  surveys  for  that  purpose,  and  had  projected  a  route  to- 
reach  the  tunnel.  This  route  would  cross  the  road  occupied 
by  the  Midland  Company  at  a  point  south  of  the  Erie  cross- 
ing. In  April,  1872,  an  agreement  was  made,  in  the  name 
of  the  Connecting  Company,  with  the  Delaware,  Lackawanna 
and  Western,  and  Morris  and  Essex  Companies,  that  the 
Midland  road  should  be  permitted  to  cross  the  Morris  and 
Essex  road,  and  the  crossing  was  made  accordingly.  Sub- 
sequently, the  Montclair  Company  and  the  Connecting 
Company,  having  constructed  a  road  from  the  road  of  the 
Midland  Company  to  Penhorn  creek,  wished  to  cross 
the  then  existing  line  of  the  Morris  and  Essex  Railroad 
Company. 

An  agreement  was  made  between  the  Connecting  Com- 
pany of  the  one  part,  and  the  Delaware,  Lackawanna  and 
Western,  and  the  Morris  and  Essex  Companies  of  the  other^ 
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dated  October  16th,  1872,  bj  which  the  Connecting  Com- 
pany, in  consideration  of  the  grant  of  the  before-mentioned 
right  to  cross  the  Morris  and  Essex  Eaih'oad  and  the  right 
to  cross  with  the  Montclair  Branch,  agreed  to  allow  the 
Delaware,  Lackawanna  and  Western  Company  to  cross  its 
line.  It  appears  that,  subsequent!}',  the  Delaware,  Lacka- 
wanna and  Western  Company  changed  the  position  of  its 
new  tunnel  and  the  line  to  reach  it,  so  as  to  cross  the  rail- 
road operated  by  the  Midland  Company,  at  two  points,  both 
being  south  of  the  old  crossing  of  the  Morris  and  Essex 
Railroad.  When  the  Delaware,  Lackawanna  and  Western 
Company  had  completed  its  tunnel,  or  nearly  so,  it  was 
about  to  cross  the  road  operated  by  the  receivers  of  the 
Midland  Company,  and  an  injunction  was  obtained  in  the 
premises  by  the  receivers,  and  orders  were  afterwards  made 
by  this  court  requiring  the  Delaware,  Lackawanna  and 
Western  Company  to  raise  the  grade  of  the  road  in  the  pos- 
session of  the  receivers,  at  a  point  where  the  new  crossings 
were  to  be  made,  and  to  make  all  other  changes  which 
would  be  necessary  in  consequence  of  the  change  of  the 
grade  on  account  of  the  crossing,  which  was  not  at  grade. 
At  the  place  where  these  crossings  were  made,  the  receivers 
had  in  possession  and  were  occupying,  as  part  of  the  railroad 
property,  a  piece  of  land  about  1,800  feet  long,  for  terminal 
purposes  and  as  a  drill-yard. 

The  order  before  mentioned  recited  that  the  chancellor 
was  of  the  opinion  that  the  order  which  had  been  made  upon 
the  petition  of  the  receivers  requiring  the  Delaware,  Lacka- 
wanna and  Western  Company  to  refrain,  until  further  order, 
from  entering  upon,  interfering  with  or  raising  the  tracks 
or  grades  mentioned  in  the  petition,  or  otherwise  trespass- 
ing upon  the  railroad  tracks,  yards  or  other  property  then 
in  the  possession  of  the  receivers,  should  not  be  wholly  dis- 
charged, and  that  it  would  not  be  just  to  that  company  to 
give  judgment  at  that  time  upon  the  rights  set  forth  in  its 
answer  to  the  petition,  and  that,  before  that  was  done,  the 
company  should  be  made  a  party  to  this  suit  and  have  the 
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opportunity  to  litigate  therein  its  rights  to  the  crossing 
claimed  in  its  answer  to  the  petition,  and  whether  they  are 
subject  and  subordinate  to  the  complainants'  mortgage,  and 
that,  pending  the  proceedings  to  settle  that  question,  that 
company  should  not  be  hindered  or  delayed  in  making  or 
using  the  crossing,  provided  it  should  give  sufficient  secu- 
rity to  pay  such  damages,  including  the  value  of  the  land 
taken,  to  be  thereafter  ascertained  by  this  court,  as  might 
be  sustained  by  the  taking  and  occupation  of  the  land  with 
the  proposed  tracks  and  the  proposed  alterations,  to  be 
made  as  ordered  by  the  court;  and  it  was  thereupon 
ordered  that  that  company  and  its  lessor  be,  and  they  were 
thereby,  made  parties  to  this  suit,  and  that  the  complain- 
ants' bill  be  amended  for  that  purpose,  and  that  the  two 
new  defendants  answer  it  and  file  a  cross-bill,  if  they  should 
elect  so  to  do.  And,  in  the  meantime,  and  until  further 
ordered,  the  order,  except  as  modified,  was  to  continue  in 
force. 

And  it  was  thereupon  further  ordered  and  directed  that 
the  Delaware,  Lackawanna  and  "Western  and  the  Morris 
and  Essex  Companies  (on  filing  with  the  clerk  of  this  court 
a  bond  to  the  chancellor  in  the  sum  of  $150,000,  wdth  con- 
dition that  they,  or  one  of  them,  should  and  would,  pursu- 
ant to  the  order  of  this  court  in  that  behalf  to  be  made,  ])ay 
to  the  complainants  or  the  receivers,  whichever  the  court 
should  order,  such  sum  or  sums  of  money,  if  any,  as  the 
court  should  name,  order,  and  direct  as  the  value  of  the 
land  included  in  the  mortgage  of  the  complainants  which 
should  be  taken  by  the  two  companies  last  named,  or  either 
of  them,  for  the  construction  and  maintenance  of  the  two 
crossings,  and  as  the  amount  of  any  damages  which  the 
owners  of  the  railroad  described  in  and  mortgaged  by  the 
complainants'  mortgage  would  sustain  by  reason  of  the  tak- 
ing and  use  of  the  lands  for  the  crossings,  the  value  of  the 
lands,  and  the  amount  of  damage,  including  any  impair- 
ment of  the  yard,  if  any,  to  be  ascertained  by  this  court ; 
and,  also,  that  the  two  companies  last  named,  or  one  of 


4  Stew.]  MAY  TERM,  1879.  153 

Coe  V.  N.  J.  Midland  Railway  Co. 

them,  should  and  would  obey,  perform  and  fulfill  such  order 
or  orders  as  the  chancellor  should,  from  time  to  time,  make 
as  to  the  raising  the  grade  of  the  railroad  in  the  possession 
of  the  receivers,  so  as  to  make  the  grade  thereof  properly 
conform  to  the  grade  of  the  crossings)  might,  at  their  own 
expense,  proceed  to  put  in,  and,  when  put  in,  to  use,  the 
two  crossings,  and  to  raise  the  grade  of  the  railroad  in  the 
possession  of  the  receivers  on  each  side  of  each  of  the  cross- 
ings, and  the  appurtenant  tracks,  if  necessary,  belonging  to 
the  plant ;  that  is,  from  the  southerly  side  or  edge  of  the 
bridge  from  the  old  main  line  of  the  Morris  and  Essex 
Railroad  to  a  point  southerly  of  the  designated  point  of  said 
crossings ;  but,  while  putting  in  the  crossing  and  raising  the 
grade,  the  Delaware,  Lackawanna  and  Western  Company, 
and  its  lessor,  and  those  acting  under  them,  or  either  of 
them,  should  not  interrupt,  obstruct,  delay,  or  inconvenience 
the  business  carried  on  on  the  railroad  in  the  possession  of 
the  receivers,  more  than  reasonably  necessary  in  order  to 
put  in  the  crossings  and  raise  the  grade ;  and  to  the  end 
that  the  grade  might  be  raised  with  the  least  interruption, 
obstruction,  delay  and  inconvenience  practicable,  it  was 
provided  that  the  Delaware,  Lackawanna  and  Western 
Company  and  its  lessor  might,  at  their  own  expense,  employ 
the  receivers,  or  one  of  them,  to  do  the  work  of  raising  the 
grade,  and  that  the  receivers,  or  either  of  them,  might  be 
employed  for  that  purpose ;  they  or  he,  so  employed,  ren- 
dering to  this  court,  whenever  required  so  to  do,  full  and 
true  accounts  of  all  money  or  other  valuable  thing  by  them 
or  him  received  and  disbursed  for  or  on  account  of  or  by 
reason  of  the  work. 

The  order  also  provided  that  the  court  would,  as  soon  as 
practicable,  ascertain  and  direct  what  other  and  further 
raising  of  the  grade  of  the  railroad  in  the  possession  of  the 
receivers  should  be  done,  by  or  at  the  expense  of  the  Dela- 
ware, Lackawanna  and  Western  Company  or  its  lessor,  and 
that,  thereupon,  those  companies,  or  one  of  them,  should 
forthwith,  at  its  or  their  own  expense,  proceed  with  and 
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promptly  complete  such  other  and  further  raising  of  the 
grade  as  should  be  ordered;  and,  until  the  court  should 
make  such  order  as  it  should  deem  proper,  as  to  other  and 
further  raising  of  the  grade,  the  Delaware,  Lackawanna 
and  Western  Company  and  its  lessor  should  not  use  the 
crossings,  or  either  of  them,  except  the  most  southerly  one, 
which  they  might  use  for  construction  purposes,  as  thereto- 
fore, under  reasonable  arrangements  with  the  receivers;  and, 
upon  failure  to  do  so,  the  condition  of  the  bond  should  be 
broken,  and  the  Delaware,  Lackawanna  and  "Western  Com- 
pany and  its  lessor,  and  each  of  them,  and  each  of  their 
successors  and  assigns,  should  thereupon  be  absolutely 
enjoined  from  using  the  crossings  until  such  other  and  fur- 
ther raising  of  the  grade  should  be  completed,  according  to 
the  order  of  this  court;  and  all  other  matters,  including 
the  question  as  to  the  mode  of  the  use  of  the  crossings,  and 
right  of  precedence  of  trains,  were  reserved  for  further 
consideration  and  determination.  And  it  was  declared  that 
nothing  in  that  order  contained  should  be  construed  as 
taking  the  property,  or  any  part  thereof,  out  of  the  posses- 
sion of  this  court. 

By  a  subsequent  order,  made  on  the  25th  of  April,  1877, 
it  was  further  recited  that  it  appeared  to  the  chancellor, 
by  a  report  of  the  receivers,  that  they  and  the  Delaware, 
Lackawanna  and  Western  Company  and  its  lessor  had  (sub- 
ject to  the  approval  and  confirmation  of  the  chancellor) 
agreed  upon  the  other  and  further  raising  of  the  grade  of 
the  railroad  in  the  possession  of  the  receivers,  which  should 
be  done  by  or  at  the  expense  of  the  Delaware,  Lackawanna 
and  Western  Company  and  its  lessor,  and  had  also  agreed 
upon  what  they  regarded  as  a  reasonable  and  sufficient  pro- 
vision for  the  transaction  of  the  business  to  be  done  on  that 
part  of  the  road  in  the  possession  of  the  receivers,  ajffected 
by  the  two  crossings,  and  it  was  ordered  that  the  provision 
for  the  further  raising  of  the  grade  of  the  railroad  in 
possession  of  the  receivers  was  sufficient  and  all  that  need, 
in  that  behalf,  be  required  of  the  Delaware,  Lackawanna 
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and  Western  and  Morris  and  Essex  Railroad  Companies^ 
and  that  the  work  should  be  forthwith  completed,  and  that 
the  receivers  might  be  emplo3'ed  to  do  it,-  and  thereujioii 
rules  and  regulations  were  established  for  the  running  of 
the  trains. 

By  the  agreement  of  October,  1872,  already  referred  to^ 
between  the  Connecting  Company  and  the  Delaware,  Lack- 
awanna and  Western  Company  and  its  lessor,  the  right  was 
granted  to  the  Connecting  Company'  to  construct,  over  the 
Morris  and  Essex  Railroad,  a  railroad  bridge  (for  the  Mont- 
clair  road)  of  a  certain  description,  to  carry  its  road  over 
the  Morris  and  Essex  road ;  and,  in  consideration  thereof^ 
it  was  agreed  between  the  parties  that,  if  the  Delaware^ 
Lackawanna  and  Western  Company,  or  its  lessor,  should 
desire  to  change  the  line  and  grade  of  the  main  line  of  the 
Morris  and  Essex  road,  or  of  the  Boonton  Branch,  or  of 
both,  so  as  to  make  it  necessary  to  cross  the  railway  of  the 
Connecting  Company,  which,  under  that  agreement,  was  to- 
be  constructed  over  the  Morris  and  Essex  road,  or  the  rail- 
way which,  under  the  agreement  of  April  3d,  1872,  had 
been  constructed  by  that  company  over  the  Morris  and 
Essex  road,  or  over  both  of  those  railways,  the  Delaware, 
Lackawanna  and  Western  Company  and  its  lessor,  or  either 
of  them,  should  have  the  right,  without  charge,  to  cross 
either  or  both  of  those  railways  of  the  Connecting  Com- 
pany over,  under  or  at  grade,  and  might  occupy  and  use, 
without  charge,  so  much  of  the  lands  of  the  Connecting 
Company  as  might  be  necessary  for  that  purpose.  And  if, 
in  making  such  crossing  or  crossings,  it  should  be  neces- 
sary, in  order  to  meet  the  reasonable  requirements  of  the 
Delaware,  Lackawanna  and  Western  Company  and  its 
lessor,  or  either  of  them,  to  modify,  change  or  alter  the 
irrades  and  elevations  of  the  railways  of  the  Connecting 
Company,  or  either  of  them,  and  the  parties  could  not 
agree  upon  such  modification,  change  or  alteration,  then  it 
was  to  be  referred  to  the  chief  engineer  (for  the  time  being) 
of  the  Philadelphia  and   Reading  Railroad   Company,  to 
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<lecide  and  determine,  upon  a  consideration  of  the  facts  and 
circumstances,  what  modification,  change  or  alteration 
should  be  made  by  the  Connecting  Company  in  the  grades 
and  elevations  of  its  railways  in  order  to  meet  the  require- 
ments of  the  other  companies;  and  it  was  thereby  declared 
to  be  understood  to  be  the  intention  and  purpose  of  the 
last-mentioned  companies  to  change  the  lines  and  grades  of 
the  main  lines  of  the  Morris  and  Essex  and  Boonton  Branch 
Railroads,  with  a  view  to  passing  through  Bergen  Hill 
otherwise  than  by  way  of  the  then  existing  Bergen  tunnel, 
and  that,  in  thus  changing  the  lines  and  grades  of  the  Mor- 
ris and  Essex  and  Boonton  Branch  Railroads,  they  intended 
to  cross  over  the  Erie  Railway  by  a  bridge  of  the  proper 
height,  and  that  it  was  in  view  of  those  intentions  and  pur- 
poses that  that  agreement  in  reference  to  the  crossing  of  the 
railways  of  the  Connecting  Company,  and  in  reference  to 
the  changing  of  the  grades  and  elevations  thereof,  was 
made ;  and  that,  in  case  of  a  reference,  by  way  of  arbitra- 
tion, the  fact  that  such  intention  and  purpose  were  then 
understood  and  agreed  to  exist  was  to  be  taken  into  con- 
sideration by  the  arbitrator  or  referee,  and  that  his  decision 
should  be  final  and  conclusive.  And  it  was  provided  that 
all  the  covenants  and  agreements  contained  in  the  instru- 
ment should  inure  to  the  benefit  of,  and  be  binding  on,  the 
successors  and  assigns  of  the  parties  respectively. 

The  land  of  the  yard  was  the  property  of  the  Midland 
Company  previously  to  the  making  of  the  deed  of  1873,  and 
the  legal  title  was  in  that  company. 

After  what  has  been  said,  it  need  not  be  remarked  that 
the  agreement  is  not  binding  on  the  mortgagees  of  the  Mid- 
land Company,  except  so  far  as  the  grant  of  an  equivalent 
for  the  grant  of  a  crossing  for  the  Midland  road  is  con- 
cerned. To  that  extent  they  should  be  bound  by  it  in 
equity,  or,  if  not,  should  be  required  to  return  the  considera- 
tion received  by  the  Midland  Company,  or  an  equivalent 
therefor. 


4  Stew.]  MAY  TERM,  1879.  157 


Coe  V.  N.  J.  Midland  Railway  Co. 


At  this  point  it  will  be  convenient  to  dispose  of  certain 
questions  which  were  raised  on  the  hearing  in  connection 
with  this  agreement.  Almost  all  of  them,  however,  in  view 
of  the  conclusion  which  I  have  reached  in  regard  to  the  lien 
of  the  Connecting  Company  mortgage,  have  ceased  to  have 
any  importance  in  the  decision  of  this  cause. 

One  of  the  questions  was  whether  the  Connecting  Com- 
pany's mortgage  was  properly  proved,  inasmuch  as  the 
proof  was  not  made  by  the  subscribing  witness.  The  act 
respecting  conveyances  {Rev,  jp.  153  §  Jj)  provides  that  a 
deed  or  conveyance  of  lands  shall  be  acknowledged  or 
proved  according  to  law,  to  entitle  it  to  be  recorded,  and 
mortgages  are  to  be  acknowledged  or  proved  in  like  manner, 
{Rexi.  Jp.  706  §  20).  Proof  is  to  be  made  by  one  or  more  of 
the  subscribing  witnesses.  The  Connecting  Company's 
mortgage  was  executed  under  the  common  seal  and  signed 
by  Julius  H.  Pratt,  president,  and  Henry  R.  Low,  treasurer. 
The  subscribing  witness  was  Theodore  R.  Shear.  The 
proof  was  made  on  the  23d  of  February,  1872,  by  Josiah  T. 
Wilcox,  then  secretary  of  the  company,  as  to  the  execution 
by  the  company,  and  on  the  same  day  proof  was  made  of 
the  execution  by  the  trustee  (James  P.  Wallace),  by  Mr, 
Shear. 

The  proof  of  the  execution  by  the  company  not  having 
been  made  by  the  subscribing  witness,  is  not  in  accordance 
with  the  provisions  of  the  law,  and  did  not  authorize  the 
recording  of  the  instrument.  It  is  urged,  however,  that, 
inasmuch  as  Mr.  Wilcox  signed,  with  Mr.  Shear,  the  certifi- 
cate of  proof  which  was  sworn  to  by  them,  and  which  is 
attached  to  the  mortgage,  and  follows  it,  and  refers  to  that 
instrument  as  the  "foregoing  instrument,"  the  signature 
thus  subscribed  to  the  certificate  may  be  regarded  as  the 
signature  of  the  subscribing  witness.  But  Mr.  Wilcox  was 
not  a  subscribing  witness  to  the  instrument,  and,  to  comply 
with  the  provisions  of  the  statute,  the  proof  should  and  could 
only  have  been  made  by  either  Mr.  Shear,  Mr.  Pratt  or  Mr. 
Low.     To  hold  that  the  signature  of  Mr.  Wilcox,  under  the 
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circumstances,  is  that  of  a  subscribing  witness,  when,  in  fact, 
it  was  not  subscribed  to  the  instrument  at  all,  would  be  to 
annul  the  provision  of  the  statute  by  a  construction  which 
would  absolutely  ignore  its  plain  requirements.  It  should 
be  remarked  that  the  certificate  (which  appears  upon  the 
mortgage,  signed  by  Josiah  T.  Wilcox,  and  certifying  that 
the  instrument  was  sealed  and  delivered  by  the  Connecting 
Company  and  signed  by  Julius  H.  Pratt,  their  president, 
and  Henry  R.  Low,  their  treasurer,  in  his  presence)  was  not 
placed  upon  the  instrument  until  the  year  1877. 

On  the  18th  of  January,  in  the  last-mentioned  year,  a  now 
proof  by  him  was  added  to  the  instrument.  The  further 
question  was  raised,  whether  it  should  not  appear  by  the 
proof  that  the  grantor  was  made  acquainted  with  the  con- 
tents of  the  instrument.  This  subject  has  been  considered 
in  a  former  part  of  this  opinion.  It  may  be  added  to  what 
was  before  said,  that  where  the  subscribing  witnesses  are 
dead,  of  unsound  mind,  or  resident  without  the  United 
States,  proof  ma.y  be  made,  under  the  sixth  section  of  the 
act,  before  the  circuit  court  of  the  county  in  which  the 
lands,  or  some  part  of  them,  are  situated,  by  proving  the 
handwriting  of  the  witnesses  to  the  full  satisfaction  of  the 
court.  From  this  it  is  manifest  that  the  legislature  did  not 
intend  to  require  proof  that  the  contents  were  made  known 
to  the  grantor. 

Another  question  raised  is,  whether  the  mortgagees  of  the 
Midland  Company  are  not  bound  by  the  agreement  through 
acquiescence.  It  is  insisted  that  all  parties  making  ojiposi- 
tion  to  the  claims  of  the  Delaware,  Lackawanna  and 
Western  Company,  under  the  agreement,  must  be  silenced 
by  the  evidence  of  acquiescence,  in  view  of  the  fact  that  its 
tunnel  was  constructed  before  the  eyes  of  the  public,  at  an 
expenditure  of  more  than  $1,000,000,  and  it  must  have  been 
manifest  that  it  was  its  design,  in  so  locating  the  tunnel,  to 
conduct  its  tracks  into  it  across  the  Midland  road;  and. 
further,  that  in  equity  the  latter  company  cannot  be  per- 
mitted to  withhold  the  privileges  granted  by  the  agreement 
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without  returning  the  compensation  which  was  the  grant  of 
the  crossing  for  its  road  over  the  old  Morris  and  Essex  road. 
That  the  tunnel  was  constructed  before  the  eyes  of  the  pub- 
lic, was  no  notice  whatever  that  the  company  claimed  the 
right  to  cross  the  tracks  of  the  Midland  Railroad  without 
making  compensation.  There  was  nothing  inconsistent 
with  the  idea  of  compensation  in  the  construction  of  the 
tunnel.  The  fact  that  a  railroad  has  been  constructed,  at 
whatever  expense  and  with  whatever  difficulty,  up  to  the  line 
of  my  land,  while  it  may  be  evidence  to  me  that  the  com- 
pany intends  to  take  my  land  for  the  purposes  of  its  road, 
would  surely  not  estop  me  from  demanding  and  insisting 
upon  compensation.  There  is  no  estoppel  by  acquiescence 
in  this  case. 

But  if  the  agreement  were  valid  against  the  mortgagees 
of  the  Midland  Company,  it  would  not  be  so  to  the  extent 
claimed  by  the  Delaware,  Lackawanna  and  Western  Com- 
pany. At  most,  it  contemplated,  according  to  its  terms,  tl  e 
right  to  cross,  without  charge,  either  or  both  of  the  railways 
therein  referred  to  as  the  railways  of  the  Connecting  Com- 
pany, over,  under  and  at  grade,  and  to  use  and  occupy, 
without  charge,  so  much  of  the  lands  of  that  company  as 
might  be  necessary  for  that  purpose.  It  was  an  exchange 
of  rights  to  cross,  presumably  similar  and  mutually  compen- 
satory, each  the  equivalent  of  the  other,  or  nearly  so.  But, 
whether  so  or  not,  it  cannot  be  doubted  that  the  Connecting 
Company  did  not  contemplate,  in  the  grant,  the  consequences 
which  will  necessarily  follow  the  construction  put  upon  the 
instrument  by  the  other  party  to  the  agreement.  It  was  a 
crossing  of  the  railroads  that  was  contemplated,  and  only 
that.  The  occupation  of  the  drilling-yard,  and  the  partial 
destruction  of  its  value  and  usefulness,  and  the  very  great 
injury  done  by  that  crossing,  were  certainly  not  within 
the  contemplation  of  that  company ;  nor  (it  may  be  safely 
assiimed)  within  that  of  the  other  companies. 

It  is  in  evidence  that  the  Delaware,  Lackawanna  and 
Western  Company,  early  in  the  year  1872,  had,  as  before 
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stated,  projected  a  route  to  reach  its  new  tunnel,  which 
would  have  crossed  the  Midland  Company's  road  at  a  point 
a  little  south  of  the  Erie  crossing,  and  a  considerable  dis- 
tance away  from  the  drill-yard,  and  where  it  would  not  have 
materially  interfered  with  the  operation  of  the  road,  or  have 
done  any  more  damage  than  would  have  been  compensated 
for,  or  nearly  so,  by  the  crossing  granted  to  it.  If  the 
Delaware,  Lackawanna  and  Western  Company  had  come 
into  this  court  for  specific  performance  of  the  agreement 
(and  that  is,  practically,  its  attitude  before  the  court  now, 
under  the  proceedings),  it  would  have  rested  in  the  discre- 
tion of  the  court  to  have  decreed  specific  performance, 
or  not,  according  as  equity  demanded,  and  it  would  not  have 
been  considered  in  accordance  with  equity  to  decree  a  specific 
performance  of  a  contract  so  unequal  and  unconscionable. 
This  court  would  not  have  consented  to  be  the  means  of 
inflicting,  without  adequate  compensation,  upon  the  resist- 
ing defendant  the  very  great  injury  which  the  crossing 
which  has  been  made  has  inflicted  upon  it.  The  fact  that 
the  Delaware,  Lackawanna  and  Western  Company  and  its 
lessors  gave  no  consideration  whatever,  except  the  rights  to 
cross,  before  mentioned,  could  not  be  left  out  of  sight. 
Under  the  circumstances,  in  view  of  the  great  private  and 
public  injury  which  would  have  been  occasioned  by  the 
refusal  of  the  court  to  permit  the  Delaware,  Lackawanna 
and  Western  Company  to  connect  its  road  on  the  west 
with  the  tunnel,  it  was  deemed  proper  to  permit  it  to  make 
the  crossing  on  such  terms  as  it  appeared  to  the  court  would 
secure  the  rights  of  all  for  and  until  a  proper  and  due  adju- 
dication thereon.  In  my  judgment,  that  company  should 
pay  such  damages,  to  be  ascertained  by  this  court,  as  will 
compensate  for  the  injury  done,  over  and  above  the  mere 
right  of  crossing,  without  pay,  the  railroad  of  the  Midland 
Company,  if  such  crossing  had  been  made  at  a  place  where 
it  could  have  been  made  without  injury  to  the  yard,  or  the 
use  thereof,  or  other  injury  than  the  mere  crossing  by  one 
railroad  of  the  tracks  of  another. 
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Francis  B.  Wallace  has  been  made  a  party  to  this  suit 
with  respect  to  his  claim  for  compensation  for  land  in  the 
county  of  Sussex,  sold  by  him  to  the  Midland  Eailway  Com- 
pany and  occupied  by  it  with  its  railway.  It  appears  that, 
on  the  1st  of  July,  1870,  he  agreed  to  sell  to  the  company, 
for  its  road,  the  land  before  referred  to,  with  all  the  timber 
thereon,  for  the  sum  of  $2,572.73,  but  reserving  to  himself 
all  the  minerals  on  the  property.  The  company  agreed,  as 
part  of  the  consideration,  to  fence  the  land  and  keep  the 
fence  in  repair.  It  took  possession  of  the  land  and  laid 
down  its  track  upon  it,  and  it  has  been  used  by  it  or  the 
receivers  ever  since,  the  track  being  part  of  the  main  road. 
In  October,  1874,  the  price  being  still  unpaid,  he  demanded 
a  settlement  of  the  company,  and  it  was  then  agreed 
between  them  that  he  would  accept  the  company's  promis- 
sory notes  running  through  a  period  of  fifteen  months,  for 
the  price,  with  the  understanding  that,  if  the  notes  were 
paid  at  maturity,  he  would  convey  the  land  to  the  company, 
but,  otherwise,  he  was  at  liberty  to  have  recourse  to  legal 
remedies  for  the  recovery  of  his  property.  The  notes  were 
never  given,  nor  was  the  agreement  signed,  and  the  matter 
still  rested  in  verbal  understanding  up  to  the  time  when  the 
company  became  insolvent.  Since  the  decree  of  insolvency, 
the  road,  including  the  property  in  question,  has  been  in 
the  possession  of  the  receivers.  The  company  has  never 
obtained  title  to  the  land,  and  has  never  paid  him  the  con- 
sideration money  agreed  to  be  paid,  or  any  part  of  it.  He 
has  never  received  any  security.  He  is  entitled  to  his  lien 
for  the  purchase-money. 

It  results  from  the  foregoing  opinion  that,  in  the  original 
suit,  there  will  be  a  decree  that  the  complainants  are  enti- 
tled to  the  relief  which  they  seek  by  their  bill,  the  foreclos- 
ure and  sale  of  the  mortgaged  premises.  Their  mortgage 
will  be  decreed  to  be  the  first  lien  upon  the  premises,  and 
to  include  the  railroad  from  Bellman's  creek  to  West  End, 
and  all  the  land  purchased  for  use  therewith,  subject,  how- 
ever, to  the  payment  of  the  money  due,  if  anything,  to  the 
11 
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Hudson  Connecting  Eailway  Company,  for  the  cost  (with 
interest)  of  land  condemned  or  otherwise  acquired  by  that 
company  for  the  road,  the  title  whereto  was  taken  by  it, 
and  for  which  it  has  paid  and  has  not  been  re-imbnrsed. 

That  the  complainants'  mortgage  convej^s  all  the  estate 
which  the  mortgagors  had  in  the  mortgaged  premises  when 
the  mortgage  was  made,  or  at  any  time  afterwards. 

That  the  chattel  mortgage  of  Terhune  and  Olmstead  is 
not  a  lien  upon  the  property  therein  mentioned. 

That  the  judgments  of  the  answering  judgment  creditors 
on  which  execution  was  issued,  are  entitled  to  priority  in 
payment  out  of  the  mortgaged  chattels  on  which  levy  might 
have  been  made,  over  the  complainants'  and  the  second  and 
third  mortgages. 

That  the  plaintiffs  in  the  Hennion  judgment  are  entitled 
to  a  vendor's  lien  on  the  land  for  the  value  whereof  their 
judgment  was  recovered. 

That  Francis  B.  "Wallace  is  entitled  to  a  vendor's  lien  on 
his  land  taken  by  the  Midland  Company. 

That  the  relief  which  the  employes  seek  cannot  be 
accorded. 

That  the  directors  by  whom  advances  were  made  in 
respect  to  the  rolling  stock,  and  for  which  advances  they 
claim  subrogation,  are  entitled  to  an  equitable  lien  on  the 
rolling  stock  for  the  advances,  subject,  of  course,  to  the 
money  due  and  to  become  due  to  the  vendors  of  the  stock. 

That  the  Delaware,  Lackawanna  and  Western,  and  Mor- 
ris and  Essex  Railroad  Companies  are  not,  as  against  the 
encumbrancers  of  the  Midland  Company,  entitled  to  specific 
performance  of  the  agreement  of  October,  1872,  made  by 
the  Hudson  Connecting  Railway  Company  with  them,  but 
will  be  required  to  pay  to  the  mortgagees  of  the  Midland 
Company,  for  the  value  of  the  land  and  damages,  such  sum 
as  this  court  shall  direct  (allowing  them  the  value  of  the 
crossing  of  the  Midland  road  over  the  Morris  and  Essex 
road,  under  the  agreement  of  April,  1872)  for  the  land 
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taken   and   damages    in   the    crossing    permitted    by   this 
■court. 

That  the  prayer  of  the  bill  of  E.  Ellery  Anderson,  trustee, 
^c,  will,  so  far  as  the  road  covered  by  complainants'  mort- 
gage is  concerned,  be  denied. 


James  S.  Taylor 

V. 

Archibald  K.  Brown  and  others. 

F.,  a  creditor  of  B.,  brought  suit  on  his  demand.  T.,  another  cred- 
itor of  B.,  put  his  claim  in  the  hands  of  an  attorney  for  collection. 
The  attorney  proposed  to  F.  to  obtain  an  assignment  from  B.,  to  secure 
both  claims,  and  F.  assented  thereto.  Subsequently  B.  made  a  general 
assignment  for  the  benefit  of  all  his  creditors,  which,  however,  was 
never  delivered. — Held,  that  F,  was  not  thereby  estopped  from  prose- 
cuting his  suit. 


Bill  for  relief.  On  motion  for  injunction  on  bill  and  affi- 
davits and  depositions  taken  in  another  cause  in  this  court, 
read  by  consent. 

Mr.  S.  B.  Ransom^  for  the  motion. 

Mr.  Jacob  Weari,  contra. 

The  Chancellor. 

The  defendant,  William  M.  Force,  being  a  creditor  of 
Archibald  K.  Brown,  brought  suit  against  him  to  recover 
bis  debt.  The  complainant,  also  a  creditor  of  Mr.  Brown, 
placed  his  claim  in  the  hands  of  an  attorney  for  collection. 
The  latter  proposed  to  obtain,  if  practicable,  an  assignment 
from  the  debtor  of  an  interest  he  had  in  the  estate  of  his 
deceased  father-in-law,  to  secure  the  payment  of  the  debts 
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of  his  client  and  Mr.  Force.  Mr.  Force  was  willing  to 
accept  that  arrangement  if  it  could  be  effected,  provided  it 
included  the  payment  of  his  attorney's  fees,  and  he  appears 
to  have  said  so.  Though  Mr.  Brown  executed  an  assign- 
ment  of  the.  interest,  it  was  not  for  the  benefit  of  Taylor  and 
Force  alone,  but  included  in  its  provisions  the  claims  of 
other  creditors,  also,  to  be  paid  ratably  with  theirs.  He 
never  delivered  the  assignment.  Mr.  Force  proceeded  ta 
judgment  with  his  suit  and  took  supplementary  proceedings 
thereon  at  law,  and  filed  a  bill  in  this  court  to  obtain  satis- 
faction of  his  debt  out  of  the  before-mentioned  interest. 
The  complainant  seeks  to  restrain  him  in  those  proceedings, 
on  the  ground  that,  although  Mr.  Brown  did  not  deliver  the 
assignment,  he  executed  it  and  promised  to  deliver  it,  aud^ 
therefore,  it  should  be  regarded  in  equity  as  having  been 
delivered  at  the  time  when  he  ought,  according  to  hie 
promise,  to  have  delivered  it,  which  was  before  Mr.  Force 
obtained  judgment.  But  Mr.  Force  does  not  appear  to 
have  done  or  said  anything  which  makes  it  inequitable  for 
him  to  proceed  to  collect  his  debt  by  the  means  which  he 
has  taken.  He  does  not  appear  to  have  gained  his  advan- 
tage by  inequitable  conduct  or  methods,  but,  on  the  other 
hand,  seems  to  have  acted  fairly  in  all  respects. 
The  motion  will  be  denied,  with  costs. 


Joseph  Parker  and  Elizabeth  A.,  his  wife, 

V. 

Edward  Snyder  and  Lydia  W.,  his  wife. 

To  establish  a  trust  resulting  from  the  payment  of  purchase-money, 
the  proof  must,  where  the  trust  and  the  grounds  of  it  are  denied,  b© 
clear,  and  the  case  made  by  the  proof  must  be  substantially  the  same 
as  that  made  by  the  bill. 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  A.  a  Seovel,  and  Mr.  W.  W.  Wilthank  of  Philadel- 
phia,  for  complainants. 

Mr.  A.  Flanders,  for  defendants. 

The  Chancellor. 

The  complainants,  by  their  bill,  seek  to  restrain  the  fur- 
ther prosecution  of  a  suit  (an  action  of  assumpsit)  brought 
by  the  defendant,  Lydia  "W.  Snyder,  against  the  complain- 
ant, Elizabeth  A.  Parker,  in  the  supreme  court  of  this 
state,  to  recover  $8,450,  "with  interest,  being  the  amount,  in 
the  aggregate,  of  the  sums  of  money  mentioned  in  four 
•deeds  from  the  defendants  to  Mrs.  Parker,  as  the  considera- 
tion of  the  conveyance  of  land  thereby  made  to  her.  They 
^Iso  pray  an  account  of  the  dealings  and  transactions 
between  Mrs.  Parker  and  Mr.  Snyder,  in  relation  to  the 
building  of  four  houses  on  the  lots  of  land  described  in 
those  deeds  respectively,  the  bill  alleging  that  those  houses 
•were  built  by  him  for  Mrs.  Parker,  and  that  the  land 
whereon  they  were  erected  was  held  by  Mrs.  Snyder  to  the 
use  of  Mrs.  Parker,  and  for  the  purpose  of  building  the 
houses  thereon  for  the  latter  by  Mr.  Snyder.  They  also 
pray  a  conveyance  by  the  defendants,  to  Mrs.  Parker,  of 
another  lot  of  land  described  in  the  deed,  and  therein 
alleged  to  be  held  by  Mrs.  Snyder  in  trust  for  Mrs.  Parker. 

The  bill  alleges,  in  substance,  that,  on  the  9th  of  October, 
1875,  the  complainant,  Joseph  Parker,  was  the  owner  of  an 
unimproved  lot  of  land  in  the  city  of  Beverly,  in  this  state, 
having  a  frontage  of  about  four  hundred  and  thirty-six  feet, 
which  he  valued  at  $1,200 ;  that  his  wife  was  desirous  of 
•acquiring  it  for  her  separate  estate,  with  a  view  to  improv- 
ing the  property  by  the  erection  thereon  of  a  number  of 
bouses,  to  be  paid  for  out  of  her  separate  estate,  and  that 
she  bought  the  property,  and,  wdth  the  consent  of  her  hus- 
band, employed  Mr.  Snyder  to  erect  buildings  thereon,  for 


166  CASES  IN  CHANCERY.  [31  Eq. 

Parker  v.  Snyder. 

her  and  at  her  expense,  he  acting  merely  as  her  agent  ia 
the  premises,  for  compensation  to  be  paid  by  her  to  him^ 
and  that,  to  carry  out  her  design,  she  proposed  that  her 
husband  should  convey  the  land  to  Mr.  Snyder,  but,  at  the 
request  of  the  latter,  she  caused  it  to  be  conveyed  to  his 
wife. 

The  bill  states  that  it  was  understood  and  agreed  that 
Mrs.  Parker  was  to  entrust  to  Mr.  Snyder  $1,200  in  money 
of  her  own  estate,  with  which  he  was  forthwith  to  pay  to 
her  husband  the  consideration  ($1,200)  of  the  conveyance  of 
the  land;  that,  on  the  11th  of  October,  1875,  she  entrusted 
to  him  $1,200  of  her  own  money  accordingly,  and  he  deliv- 
ered it  to  her  husband,  and,  in  consideration  thereof,  the- 
latter  (she  joining  him  in  the  deed,  as  his  wife)  duly  con- 
veyed the  lot  to  Mrs.  Snyder ;  that  Mr.  Snyder  in  the  pre- 
tended execution  of  his  agreement  with  her,  as  her  agent 
and  at  her  direction,  built  four  houses  on  part  of  the  lot;^ 
and  that,  on  the  completion  thereof,  but  before  the  settle- 
ment or  exhibition  of  his  accounts,  he  and  his  wife,  by  the 
deeds  before  mentioned,  conveyed  the  land  upon  which  the 
houses  were  built,  being  part  of  the  tract  conveyed  to  Mrs^ 
Snyder  by  the  complainants  as  before  mentioned,  to  Mrs. 
Parker.  It  further  states  that,  on  the  8th  of  November^ 
1876,  Snyder  directed  a  note  (it  appears  to  have  been  an 
order)  to  Mrs.  Parker,  requesting  her  to  pay  "William  E. 
Scudder  &  Co.,  merchants,  doing  business  in  Camden, 
$1,224.71,  which,  he  represented  to  her,  was  due  to  them 
for  materials  furnished  by  them,  on  her  account,  to  him,  for 
the  buildings ;  and  that  she  agreed  to  pay  them  the  amount 
of  the  order. 

The  bill  alleges  that  the  consideration  moneys  mentioned 
in  the  four  deeds  for  the  lots  upon  which  the  houses  were 
built,  were  merely  nominal,  and  were  sums  which  were 
fixed  upon  as  the  entire  cost  of  the  premises  to  her,  but  not 
as  a  price  agreed  to  be  paid  by  her  for  the  property. 

The  complainants  allege,  as  an  additional  grievance,  that 
Mrs.  Parker  is  liable  for  the  amount  of  the  order  before 
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mentioned,  while,  at  the  same  time,  the  Snyders  are  prose- 
cuting her  for  the  full  consideration  money  mentioned  in 
the  deeds. 

On  the  other  hand,  the  defendants,  while  they  admit  the 
conveyance  by  the  Parkers  to  Mrs.  Snyder,  by  the  deed 
before  mentioned,  absolutely  deny  the  trust,  and  allege  that 
the  money  with  which  the  land  was  purchased,  was  not  the 
property  of  Mrs,  Parker,  but  allege  that  the  land  was  pur- 
chased by  Mrs.  Snyder  for  her  own  account,  and  was  to  be 
paid  for,  pursuant  to  an  agreement  between  her  and  Mrs. 
Parker,  with  money  due  from  the  latter  to  her,  part  of  the 
price  ($4,500)  which  Mrs.  Parker  agreed  to  pay  Mrs.  Snyder 
as  the  consideration  of  the  conveyance  of  another  house 
and  lot,  in  the  neighborhood  of  and  adjoining  the  four 
houses  before  mentioned,  sold  by  the  latter  to  her  before 
the  purchase  of  the  land  in  question  in  this  suit. 

The  answer  states,  also,  certain  previous  transactions 
between  these  parties  as  to  which  the  bill  is  silent.  It 
alleges  that,  in  the  early  part  of  the  year  1873,  more  than 
two  years  before  the  conveyance  by  the  complainants  to 
Mrs.  Snyder  mentioned  in  the  bill,  Mrs.  Snyder  came  to 
Beverly  in  search  of  a  building  lot,  on  which  to  erect  a 
house  for  a  home  for  her  and  her  husband,  intending  to 
invest  therein,  or  in  a  building  thereon,  money  which  she 
had  received  from  the  sale  of  certain  real  estate  in  Camden 
belonging  to  her  husband;  that  she  was  directed  to  Mrs. 
Parker  as  a  person  having  building  lots  to  sell ;  that  she 
called  on  the  latter  accordingly,  and  stated  her  object,  and, 
shortly  afterwards,  Mrs.  Parker  called  upon  her,  in  Camden, 
for  the  purpose  of  inducing  her  to  purchase  some  of  her 
lots ;  that  Mrs.  Snyder  then  agreed  to  buy,  and  did  buy, 
from  Mrs.  Parker  a  lot  which  was  then  part  of  a  tract  of 
which  the  land  conveyed  by  the  complainants  to  Mrs. 
Snyder,  in  October,  1875,  was  the  residue;  that,  for  part  of 
the  purchase-money  of  the  property  which  Mrs.  Snyder  so 
bought  in  1873,  two  mortgages,  dated  September  1st,  1873, 
were  given  by  her  and  her  husband,  one  to  Mrs.  Parker, 
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and  the  other  to  her  husband,  it  being  claimed  that  they 
each  had  an  interest  in  the  property,  and  Mrs.  Snyder  paid 
the  balance  of  the  consideration  in  money ;  that,  immedi- 
ately after  the  purchase,  Mrs.  Snyder  built  a  dwelling-house 
on  part  of  the  land,  entirely  with  her  own  money,  and 
without  any  aid  whatever  from,  or  understanding  with, 
Mrs.  Parker  in  respect  to  the  property  or  building;  that, 
subsequently,  she  sold  the  house  and  lot  to  Mrs.  Parker, 
taking,  as  $250  of  the  consideration,  an  adjoining  lot  of 
land,  which,  subsequently,  was  conveyed  accordingly,  by 
Mr.  Parker  to  her.  Out  of  the  balance  of  the  purchase- 
money  Mrs.  Parker  was  to  pay  off  the  mortgages  (the  mort- 
gages before  mentioned  and  another)  upon  the  property, 
and  the  rest  of  the  consideration  was  to  remain  in  rhe 
hands  of  Mrs.  Parker  for  her  convenience,  and  was  to  be 
paid  by  her,  from  time  to  time,  as  she  might  be  required  by 
Mrs.  Snyder  to  pay  it — the  latter  not  having  immediate  use 
for  the  money,  but  proposing  to  use  it  in  building  another 
house  on  the  lot  last  mentioned ;  that  Mrs.  Snyder  built  a 
house  upon  that  lot,  and  subsequently  sold  and  r.onveyed 
the  property  to  Mrs.  Parker ;  that,  at  the  time  of  the  pur- 
chase of  the  second  house  and  lot,  Mrs.  Snyder  agreed  to 
]»urchase  an  adjoining  lot  of  about  sixty  feet  front,  for  the 
consideration  of  $540,  which  Mrs.  Parker  was  to  pay  out  of 
the  purchase-money  of  the  last-mentioned  house  and  lot; 
that  that  lot  was  conveyed  to  her  accordingly,  and  she  built 
thereon  a  house,  called,  in  the  testimony,  the  "  double 
.house,"  which,  after  it  was  completed,  she  sold  to  Mrs. 
,  Parker  for  $4,500,  of  which  money  $1,200  were  to  be  paid 
by  Mrs.  Parker  to  her  husband,  for  the  lot  of  land  men- 
tioned in  the  bill  conveyed  in  October,  1875,  by  the  com- 
plainants to  Mrs.  Snyder. 

The  answer  further  admits  that  the  order  before  men- 
tioned, in  favor  of  William  C.  Scudder  &  Co.,  ought  to  be 
computed  and  allowed  to  Mrs.  Parker,  if  paid  as  part  of  the 
,  $4,500.     It  denies  the  entire  equity  of  the  bill  except  as  to 
the  order  in  ,favor  of  William  C.  Scudder  &  Co.,  alleging 
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that  the  purchase-money  of  the  property  in  question  and 
cost  of  building  the  houses  was  furnished,  not  by  Mrs. 
Parker,  but  by  Mrs.  Snyder,  and  denying  that  the  defend- 
ants, or  either  of  them,  was  the  agent  or  trustee  of  Mrs. 
Parker  in  any  way  whatever. 

The  conveyance  of  October  11th,  1875,  by  the  Parkers  to 
Mrs.  Snyder,  was  an  absolute  conveyance,  in  fee-simple,  for 
the  consideration  of  $1,200  therein  expressed.  No  trust  is 
declared  in  the  deed,  nor  is  any  evidenced  by  any  writing. 
The  complainants  claim  that  a  trust  resulted  to  Mrs.  Parker 
from  the  fact  that,  as  they  allege,  she  paid  the  purchase- 
money.  To  establish  a  trust  resulting  from  the  payment  of 
purchase-money  under  such  circumstances,  the  proof  must, 
where  the  trust  and  the  grounds  of  it  are  denied,  be  clear. 
Groves  V.  Gh'oves,  3  Y.  ^  J.  163.  And  the  case  made  by  the 
proof  must  be  substantially  the  same  as  that  which  is  made 
by  the  bill.     Andrews  v.  Famham,  2  Stock.  91. 

By  her  affidavit  annexed  to  the  bill,  Mrs.  Parker  swears 
that  the  consideration  of  the  deed  of  October  11th,  1875, 
was  paid  by  Mr.  Snyder  with  her  money,  which,  on  that 
day,  she  entrusted  to  him  for  the  purpose,  and  that  he,  as 
her  agent,  delivered  that  money  to  her  husband  accordingly, 
who  forthwith  executed  and  delivered  to  Mrs.  Snyder  the 
deed  for  the  property.  Such,  too,  is  the  statement  of  the 
bill.  Her  testimony,  however,  does  not  sustain  this  allega- 
tion, for  she  testilies  that  she  herself  paid  in  person  to  her 
husband  the  $1,200  for  the  lot,  in  twelve  $100  notes.  She 
says  the  circumstances  of  the  case  were,  that  she  wanted  the 
property  and  bought  it,  and  that  her  husband  could  not 
convey  it  directly  to  her;  that  he  conveyed  it  to  Mrs. 
Snyder,  and  that  she  (Mrs.  Parker)  paid  the  money  for  the 
lot  to  her  husband  herself,  and  that  neither  Mr.  or  Mrs. 
Snyder  was  present  at  the  time,  though  they  knew  she  was 
going  to  pay  the  money.  She  adds  that  she  had  the  money 
at  their  house  on  an  occasion  when  she  came  up  from  Phila- 
delphia and  stopped  there,  as  was  her  custom,  and  they  saw 
it.     When  inquired  of  as  to  what  she  said,  she  answered 
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that  Mrs.  Snyder  made  the  remark  that  it  was  a  strange 
thing  for  a  wife  to  pay  her  husband  for  ground.  It  will  be 
perceived  that  her  testimony  as  to  the  payment  of  the  con- 
sideration of  the  deed  is  in  contrariety  to  the  statement  of 
the  bill  and  the  affidavit  annexed  thereto.  Nor  does  she 
ofl'er  any  excuse  for  this  manifest  and  important  inconsist- 
ency, and  there  does  not  appear  to  be  any.  And  it  is  all 
the  more  noteworthy  because  of  the  fact  that  she,  in  her  bill, 
ignores  all  the  previous  transactions  between  her  and  Mrs. 
Snyder.  It  should  be  observed  in  this  connection  that  her 
husband  was  not  sworn  as  a  witness.  Both  Mr.  and  Mrs. 
Snyder  positively  and  explicitly  contradict  her  in  ioto  in  the 
statements  in  her  bill  and  testimony  in  reference  to  the 
payment  of  the  consideration  of  the  deed. 

Nor  is  there  any  evidence  to  sustain  either  of  her  state- 
ments on  the  subject  of  the  payment  of  the  consideration. 
On  the  other  hand,  the  evidence  sustains  the  allegation 
of  the  answer  on  that  head,  that  the  consideration  of  the 
deed  of  October  11th,  1875,  was  allowed  to  Mrs.  Parker  in 
the  settlement  for  the  price  of  the  double  house  and  lot,  and 
that  she  agreed  to  pay  it  for  Mrs.  Snyder  accordingly.  Mrs. 
Parker  swears,  indeed,  that  the  consideration  of  the  double 
house  and  lot  (^4,500)  was  paid  by  her  in  full,  and  she  pro- 
duces an  account  rendered  by  Mrs.  Snyder  to  her  of  pay- 
ments made  by  her  on  account  of  that  property.  The  first 
item  in  this  statement  is  the  sum  of  $3,905.33  cash.  It 
appears  by  the  account  in  the  book  of  Mrs.  Snyder,  from 
which  this  account  was  taken,  that  in  that  amount  were 
included  a  demand  in  favor  of  William  C.  Scudder  «&  Co., 
and  $1,200  for  the  price  of  the  lot  conveyed  in  October, 
1875.  Mrs.  Parker  says  that  she  was  present  when  that 
account  was  made,  but  does  not  remember  what  papers  they 
had  before  them,  except  the  paper  containing  the  account 
delivered  to  her.  She  adds  that  it  is  very  likely  that  Mrs. 
Snyder  had  her  account-book  with  her  at  the  time.  She 
swears,  however,  that  she  never  saw  the  book,  nor  any 
account  which  Mrs.  Snyder  had.     The  latter  sw^ears  that 
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not  only  did  Mrs.  Parker  see  the  account  in  the  book,  but 
she  proves  Mrs.  Parker's  acquaintance  with  the  book  by 
showing  some  figures  ($1,283.50)  made  by  her  in  one  of  the 
accounts  in  it,  and,  when  inquired  of  as  to  those  figures, 
whether  they  were  hers  or  not,  Mrs.  Parker  does  not  deny 
them.  She  professes  to  be  entirely  unable  to  state  how  the 
$3,905.33  was  paid.  She  says :  "  I  can't  tell,  to  save  my 
life,  now,  how  it  was  made  up ;  all  I  had  was  the  statement 
exhibited,  and  all  I  know  of  the  settlement  is  what  was  on 
that.*'  To  the  question,  "Did  you  keep  any  account  of 
the  moneys  you  paid  to  the  Snyders  on  the  $4,500  house  ?" 
she  replied :  "  I  don't  think  I  did,"  and  she  adds  that  the 
settlement  was  made  a  few  days  after  she  received  the  deed 
for  the  double  house  and  lot,  which  was,  she  says,  on  or 
about  the  time  it  bears  date,  July  22d,  1875,  and  that  the 
settlement  was  made  before  she  purchased  the  $1,200  lot  of 
Mr.  Parker,  which,  she  says,  was  about  the  time  the  deed 
for  it  bears  date,  the  11th  of  October,  1875. 

On  the  other  hand,  the  defendants  testify  that  the  settle- 
ment for  the  double  house  was  not  made  until  the  3d  of 
April,  1876.  There  is  corroboration  of  their  testimony  in 
the  fact  that  Mrs.  Parker  produces  a  receipt,  drawn  by  her 
and  signed  by  Mrs.  Snyder,  dated  April  3d,  1876,  acknowl- 
edging the  receipt  of  $4,500,  in  fall  settlement  of  the  price 
of  the  double  house,  and  in  full  of  all  demands  up  to  that 
date.  Mrs.  Snyder  swears  that  the  receipt  was  given  at  the 
time  of  the  settlement.  Mrs.  Parker,  indeed,  swears  that 
it  was  not  given  until  long  afterwards;  but  the  prepon- 
derance of  evidence  is  in  corroboration  of  Mrs.  Snyder's 
statement.  She  says  that  the  $3,905.33  included  a  demand 
of  William  C.  Scudder  &  Co.  against  Snyder,  for  $1,606.13, 
which  Mrs.  Parker  was  to  pay  for  her.  It  is  evident,  from 
the  testimony,  that  she  is  right.  It  is  proved  that  Mrs. 
Parker  paid  that  amount,  in  full  of  Snyder's  account  with 
that  firm  to  date,  on  the  6th  of  October,  1875,  about  two 
months  after  the  date  of  the  conveyance  of  the  double 
house  and  -  lot  to  her.     Mrs.  Parker  says  she  thinks  this 
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money  was  not  paid  on  account  of  the  price  of  the  double 
house  and  lot;  but  she  is  evidently  in  error  on  that  point. 
According  to  her  statement,  she  paid  the  price  of  the  land 
bought  in  October,  1875,  after  she  received  the  deed  for  the 
double-house  property,  which,  as  before  stated,  was  in  July, 
1875.  It  seems  to  have  been  allowed  to  her  in  the  settle- 
ment of  the  purchase-money  of  the  double  house  and  lot. 
There  is  other  evidence,  also,  besides  that  before  referred 
to,  that  she  is  mistaken  as  to  the  time  when  the  settlement 
was  made. 

In  the  effort  to  establish  the  trust  upon  which  the  equity 
of  the  bill  is  founded,  the  burden  is  upon  the  complainants, 
and,  in  this  connection,  it  is  impossible  to  overlook  the 
variance  between  the  allegations  of  the  bill  and  the  testi- 
mony of  Mrs.  Parker.  While,  on  the  one  hand,  the  com- 
plainants produce  witnesses  to  testify  to  expressions  made 
use  of  by  the  defendants,  tending  to  the  recognition  of  the 
proprietorship  of  Mrs.  Parker  in  the  houses,  while  they 
were  being  built,  and  produce  proof  of  contributions  of 
materials  &c.  to  the  buildings  by  her,  that  evidence  is  by  no 
means  irreconcilable,  under  the  circumstances,  with  the 
claim  of  ownership  made  by  Mrs.  Snyder.  On  the  other 
hand,  the  defendants  prove  that  Mrs.  Parker  stated  that 
Mr.  Snyder  had  bought  the  land  from  her  (Mrs.  Parker's) 
husband;  also,  that  she  expressed  herself  as  undecided 
whether  to  purchase  the  houses  which  the  Snyders  were 
building;  also,  that,  after  the  purchase  of  some  of  the 
houses,  she  threatened  to  "throw  up  the  purchase";  that 
she  expressed  regret  that  she  had  taken  the  houses,  and 
that  she  and  her  husband  sought,  by  application  to  the 
municipal  authorities  of  Beverly,  to  escape  from  paying  the 
tax  which,  in  1875,  was  assessed  against  her  for  the  prop- 
erty conveyed  in  October,  1875,  to  Mrs.  Snyder,  on  the 
ground  that  neither  Mr.  nor  Mrs.  Parker  owned  the  prop- 
erty, but  failed,  because  the  tax  was  imposed  before  the  con- 
veyance to  Mrs.  Snyder. 


4  Stew.]  MAY  TERM,  1879.  17S 

Parker  v.  Snyder, 

I  deem  it  unnecessary  to  discuss  the  testimony  at  greater 
length.  It  seems  evident  that,  in  the  beginning  of  the 
transactions  between  these  parties,  the  Snyders  invested 
their  money  in  a  house  and  lot,  wholly  on  their  own 
account,  the  title  to  the  property  being  taken  by  the  wife ;. 
that  that  property  was  then  sold  to  Mrs.  Parker,  who,  in 
the  purchase,  found  the  opportunity  for  selling  another  lot 
to  them,  to  be  improved  by  them,  and  so  on  through  the 
transactions,  until  the  last  purchase.  It  was  advantageous 
to  the  Snyders  to  give  to  Mrs.  Parker  easy  terms  of  pay- 
ment, for  they  were  thus  enabled  to  sell  their  property. 
And  those  terms  were,  obviously,  advantageous  to  Mrs.  Par- 
ker. They  gave  her  an  opportunity  to  find  a  purchaser  for 
the  property  before  she  would  be  required  to  pay  for  it. 
Besides,  in  the  transactions,  she  was  exchanging,  in  part 
payment  for  improved  property,  her  or  her  husband's  unim- 
proved property.  In  her  bill,  Mrs.  Parker  leaves  out  of 
sight  all  these  transactions  prior  to  the  conveyance  of 
October,  1875,  and  deals  with  that  as  if  it  were  the  only  one^ 
and  had  no  connection  with  the  former  ones.  The  connec- 
tion between  them,  however,  is  very  significant.  It  seems 
clear  that  Mrs.  Snyder  was  understood,  between  them,  to 
be  the  purchaser  of  the  lots  as  and  when  they  were  con- 
veyed to  her;  and  that  the  buildings  erected  thereon  were 
erected  by  her  or  by  her  husband,  on  her  or  his  account, 
and  not  on  account  of  Mrs.  Parker ;  and  that  Mrs.  Parker 
was,  and  considered  herself  to  be,  entirely  at  liberty  to 
purchase  the  houses  and  lots  or  not,  just  as  she  saw  fit.  She 
is  entitled  to  no  relief.  Her  bill  will,  therefore,  be  dis- 
missed, with  costs. 
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James  D.  Harris 

V. 

John  H.  Johnson  and  others. 


A  conveyance  of  "  all  that  free  use  of  the  undivided  half  part  of  the 
wagon-way  extending  one  hundred  feet  along  the  said  John  H.  John- 
son's line,  from  the  public  highway ;  the  said  wagon-way  to  be  used 
only  for  passing  in  and  out  at  all  proper  times,  but  without  unneces- 
sary delay  or  obstruction  to  the  said  passage-way,  thereby  causing 
annoyance  and  damage  to  the  said  John  H.  Johnson,  his  heirs  or 
assigns,"  with  an  habendum  to  the  grantee,  his  heirs  and  assigns,  to  his 
and  their  only  proper  use,  benefit  and  behoof  forever,  and  with  usual 
covenants  of  warranty,  conveys  only  a  right  of  way  or  easement. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  G.  0.  Vanderhili  and   Mr.  J.  H.  Stewart^  for   com- 
plainant. 

Mr.  J.  F.  Hageman,  for  defendants. 

The  Chancellor. 

On  or  about  the  18th  of  October,  1875,  an  agreement,  in 
writing,  was  made  between  the  complainant  and  the  defend- 
ants Maria  Johnson  and  David  C.  Johnson,  her  husband, 
for  the  sale  and  conveyance  by  them  to  him,  for  the  consid- 
eration of  $1,600,  of  a  lot  of  land  in  the  village  of  Kings- 
ton, in  the  count}^  of  Somerset,  reserving  thereout,  in  the 
words  of  the  agreement,  "the  right  of  a  wagon-way  for 
John  H.  Johnson  and  his  heirs  and  assigns,  to  the  distance 
of  one  hundred  feet,  along  the  line  of  the  said  John  H. 
Johnson,  from  the  public  highway,  to  be  used  only  for  pass- 
ing in  and  out  at  all  proper  times,  but  without  any  unneces 
sary  delay  or  obstruction  to  the  said  passage-way,  thereby 
causing  any  annoyance  and  damage  to  the  said  James  D. 
Harris,  his  heirs  or  assigns."     Subsequently,  by  deed  dated 
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March  27th,  1876,  and  acknowledged  and  delivered  on  that 
day,  Mr.  and  Mrs.  Johnson  conveyed  the  property  to  the 
complainant,  in  pursuance  of  the  agreement.  The  deed 
contained  a  reservation  of  a  right  of  wagon-way,  exactly  in 
accordance  with  the  provision  of  the  agreement  in  that 
respect.  By  deed  dated  the  25th  of  the  same  month,  but 
not  acknowledged  or  delivered  until  the  27th,  Mrs.  John- 
son (her  husband  joining  in  the  deed),  for  the  consideration 
of  $200,  "granted,  bargained,  sold,  aliened,  released, 
enfeofl'ed,  conveyed  and  confirmed"  the  right  of  way  to 
John  H.  Johnson  (son  of  David  C.  and  Maria  Johnson),  his 
heirs  and  assigns  forever,  by  the  following  description : 

"  All  that  free  use  of  the  undivided  half  part  of  the  wagon-way 
extending  one  hundred  feet  along  the  said  John  H.  Johnson's  line, 
from  the  public  highway ;  the  said  wagon-way  is  eight  feet  six  inches 
between  the  two  houses,  and  ten  feet  at  the  north  end ;  the  said 
wagon-way  to  be  used  only  for  passing  in  and  out  at  all  proper  times, 
but  without  unnecessary  delay  or  obstruction  to  the  said  passage-way, 
thereby  causing  annoyance  and  damage  to  the  said  John  H.  Johnson, 
his  heirs  or  assigns." 

That  deed  contained  an  habendum  to  the  grantee,  his  heirs 
and  assigns,  to  his  and  their  only  proper  use,  benefit  and 
behoof  forever,  and  it  contained  the  usual  full  covenants 
applicable  to  the  conveyance  of  land,  the  scrivener  having 
used  for  the  conveyance  a  printed  blank  of  a  deed  of  land. 
The  complainant  being  advised  and  apprehending  that  this 
latter  deed,  which  is  of  prior  date  to  his,  and  has  been 
recorded  while  his  has  not,  conveys  more  than  the  right  of 
way,  viz.,  the  fee  in  the  land  over  which  the  right  of  way  is 
given,  files  his  bill  to  remove  the  supposed  cloud. 

There  is  no  evidence  of  any  design  on  the  part  of  the 
Johnsons,  his  grantors,  to  overreach  the  complainant  or  in 
any  way  to  defraud  or  prejudice  him  or  becloud  his  title,  or 
to  do  anything  more  than  assure  the  right  of  way  to  John 
II.  Johnson  and  his  heirs  and  assigns.  On  the  contrary, 
they  appear  to  have  been,  up  to  the  time  when  legal  pro- 
ceedings  were    threatened,   willing   and    even   anxious   to 
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correct  any  mistake  which  might  have  been  made  by  the 
scrivener  in  the  conveyance  of  the  right  of  way,  and  John 
H.  Johnson  would,  undoubtedly,  on  proper  application, 
before  this  suit  was  brought,  have  willingly  executed  any 
instrument  deemed  proper  to  quiet  the  complainant's  appre- 
hensions. The  fears  of  the  complainant,  however,  are 
groundless  and  he  has  no  claim  to  relief.  The  deed  to 
John  H.  Johnson  obviously  was  intended  merely  to  secure 
to  the  latter  the  right  of  way  reserved  in  the  deed  to  the 
complainant,  and  it,  in  fact,  does  nothing  more.  S  Washb. 
on  It.  P.  {4.ih  ed.)  800;  Codman  v.  JEvans,  1  Allen  J,.li,7 ; 
Jamaica  Fond  Aq.  Corp.  v.  Chandler,  9  Allen  159,  J 6 4.; 
Washh.  on  Easements  37,  39  ;  Homes  v.  Richards,  2  Call  441  ; 
Leavitt  v.  Towle,  8  N.  H.  97 ;  Graves  v.  Amoskeag  Co.,  44 
N.  H.  462. 
The  bill  will  be  dismissed,  with  costs. 


Elizabeth  A.  Van  Dyke 

V. 

Frank  Van  Dyke  and  others, 

1.  Where  an  administrator,  party  to  a  foreclosure  suit  for  sale  of 
the  land  of  his  intestate,  after  request  by  the  creditors,  refuses  to 
apply  to  have  the  sale  set  aside,  a  creditor,  on  behalf  of  himself  and 
other  creditors,  may  obtain  relief  on  petition.  He  may  be  permitted 
to  intervene  in  the  name  of  the  administrator,  on  such  terms,  if  any, 
as  the  court  may  see  fit  to  impose  for  the  indemnity  of  the  latter,  or, 
if  occasion  require,  in  his  own  name. 

2.  Sale  set  aside  on  the  ground  of  gross  inadequacy  of  price,  coupled 
with  fraudulent  conduct  on  the  part  of  the  purchaser  in  preventing 
competition. 

Motion  on  petition  to  set  aside  sheriff's  sale  of  mortgaged 
premises  under  Jieri  facias  issued  out  of  this  court. 
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Mr.  G.  0.  Vandcrbilt  and  Mr.  J.  T.  Bird,  for  petitioner. 
Mr.  W.  J.  Gibhy,  for  respondent. 

The  Chancellor. 

Elizabeth  A.  Van  Dyke,  the  complainant  in  this  suit, 
obtained  a  final  decree  for  the  sale  of  certain  morts^aired 
premises,  being  a  farm  of  which  her  husband  died  seized, 
in  the  county  of  Mercer,  to  raise  and  pay  to  her  the  sum  of 
$5,928.02,  besides  interest  and  costs.  The  premises  were 
sold,  under  the  execution,  on  or  about  the  14th  of  Febru- 
ary, 1878,  by  the  sherifl',  to  her,  for  the  sum  of  $1,100,  and  he 
afterwards  conveyed  the  premises  to  her  accordingly.  They 
were  sold  subject  to  a  prior  mortgage  of  $5,000  principal, 
whereon  there  was  due,  at  the  time  of  the  sale,  about  $300, 
for  interest.  The  petitioner  is  one  of  the  creditors  of  the 
estate  of  William  Van  Dyke,  deceased.  Mr.  Van  Dyke's 
property  consisted  of  the  mortgaged  premises  and  about 
$2,000  of  personal  property.  He  died  in  May,  1877,  intes- 
tate, and  James  B.  Coleman  was  appointed  his  administra- 
tor.    The  administrator  is  a  party  to  this  suit. 

The  estate  is  still  unsettled.  The  complainant  has  put  in 
her  claim  against  the  estate  for  the  amount  due  on  the  bond 
secured  by  her  mortgage,  after  crediting  the  amount  raised 
by  the  sale  of  the  mortgaged  premises.  If  the  sheriff's  sale 
be  permitted  to  stand,  the  estate  is  insolvent.  The  peti- 
tioner alleges  that  the  premises  were  sold  at  a  grossly 
inadequate  price,  and  that  they  would  have  brought  a  much 
larger  sum  of  money  but  for  the  fraudulent  contrivance  of 
the  complainant  to  prevent  bidding  on  the  part  of  the  cred- 
itors of  the  estate,  both  by  stating,  publicly,  that  she  intended 
to  take  the  mortgaged  premises  at  the  sale  in  satisfaction 
of  the  mortgage,  and  by  inducing  one  person  who,  other- 
wise, would  have  bid  upon  the  property  a  large  sum  of 
money,  to  refrain  from  bidding,  upon  the  promise  by  her  to 
him  that,  if  he  would  do  so,  she  would  pay  his  debt;  he 
being  a  creditor  of  her  husband's  estate. 
12 
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The  petitioner  alleges  that,  after  the  sale,  he  applied  to 
the  administrator  to  take  action  with  a  view  to  setting  aside 
the  sale  upon  the  grounds  before  mentioned,  but  the  latter 
declined  to  do  so,  alleging,  as  an  excuse,  his  old  age  and 
physical  infirmities,  and  an  indisposition  to  have  anything 
to  do  with  the  matter. 

The  respondent  insists  that  the  petitioner  has  no  standing 
in  this  suit,  and  cannot  be  heard  upon  this  application,  but 
that  the  application  can  only  be  made  by  the  administrator. 
The  administrator  is  the  mere  representative  of  the  credit- 
ors and  next  of  kin.  In  this  case,  the  estate  being  insolv- 
ent if  the  sale  stands,  he  practically  represents  the  creditors 
alone.  By  refusing  to  take  the  action  necessary  for  their 
protection  in  this  suit,  he  leaves  them  without  remedy, 
unless  they  can  be  heard  notwithstanding  his  refusal. 

The  petitioner  prays  that  he  may  be  admitted  a  party  to 
the  suit.  That,  however,  is  not  necessary  to  the  relief 
which  he  seeks.  He  appears  in  behalf  of  the  creditors  of 
the  estate,  and  might  be  permitted  to  do  so,  under  the  cir- 
cumstances, in  the  name  of  the  administrator,  the  court 
imposing  such  terms,  if  any,  as  it  might  deem  proper  for 
the  indemnity  of  the  administrator  in  the  premises.  The 
creditors  may  avail  themselves  of  the  administrator's  name 
and  standing  in  the  suit  for  their  protection.  Receivers  ^c. 
V.  Wortendyke,  12  C.  E.  Gr.  658.  And,  if  occasion  require, 
may  be  permitted  to  intervene  in  their  own  names  to  pro- 
tect their  interests.  Calvert  on  Parties  58;  Drew  v.  Harman^ 
5  Price  319;  Houlditch  v.  Marquis  of  Donegal,  1  Sim.  ^ 
Stu.  491;  Story's  Eq.  PL  §  365;  Williamson  v.  iV.  J.  Southern 
R.  R.  Co.,  10  C.  E.  Gr.  13. 

That  the  mortgaged  premises  were  sold  at  a  grossly  inad- 
equate price  is  entirely  clear,  from  the  evidence.  They 
were  struck  off  to  the  complainant  at  $1,100,  subject  to  the 
principal  and  interest  ($5,300)  of  the  prior  mortgage.  They 
were  reasonably  worth  from  $10,000  to  $11,000.  As  before 
stated,  the  sale  took  place  on  the  14th  of  February,  1878. 
On  or  about  the  5th   of  April  following,  Enoch  Perrine 
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•oftered  the  complainant  $10,000  for  the  premises,  which  she 
refused.  He  sajs  he  had  made  up  his  mind  to  give  her 
^10,500,  if  she  would  not  take  less.  James  English  testifies 
that,  about  three  weeks  after  the  sale,  he  asked  the  com- 
plainant if  she  would  take  $10,000  for  the  property,  and  she 
eaid  that  she  would  not,  because  it  was  worth  more.  He  also 
says  that,  about  a  month  before  the  sale  took  place,  he  asked 
her  what  she  thought  the  mortgaged  premises  were  worth, 
and  she  said  that  they  ought  to  bring  $11,000.  The  peti- 
tioner testifies  that  he  was  confined  to  his  house  by  sickness, 
and  was,  therefore,  unable  to  attend  the  sale;  but,  if  he  had 
been  present,  he  would  have  bid  the  property  up  to  $10,500, 
including  therein  the  amount  of  the  prior  mortgage,  and 
he  swears  that  the  premises  are,  at  this  time,  worth  that 
sum.  Samuel  E.  Perrine  fixes  the  value  of  the  property 
about  the  time  of  the  sale,  at  from  $10,000  to  $10,500.  The 
complainant  told  him  that  she  was  unwilling  to  take  $10,500 
for  the  farm,  because,  as  he  understood  her,  she  thought 
she  ought  to  be  paid  for  the  crops,  also.  John  H.  Coleman 
testifies  that  he  was  present  at  the  sheriff's  sale,  and  had 
some  conversation  with  the  complainant  there,  relative  to 
bidding  upon  the  property,  and  as  to  the  amount  which  it 
ought  to  bring,  and  that  the  complainant  said  that,  before 
she  would  let  it  be  sold  to  go  out  of  her  possession,  she 
would  give  $10,000  for  it.  He  says  she  requested  him  to 
bid  for  her,  and  told  him  that  she  did  not  want  him  to  let 
the  property  be  struck  off,  except  on  her  bid,  for  less  than 
$10,000.  John  Wyckoff'  also  testifies  that  the  farm  was 
worth  about  $10,000. 

The  inadequacy  of  price,  however,  would  not  be,  in  itself, 
sufficient  reason  for  setting  aside  the  sale ;  but  there  is  clear 
evidence  of  successful  effort  on  the  part  of  the  complainant 
to  prevent  competition,  in  order  that  she  might  become  the 
purchaser  of  the  farm,  at  the  sale,  at  a  price  less  than  its 
value,  or  than  it  would  have  otherwise  brought. 

The  testimony  of  Enoch  Perrine  is  clear  and  unequivocal. 
He  testifies  that  he  is  the  brother-in-law  of  the  complain- 
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ant ;  that  be  heard  her  repeatedly  say,  before  the  day  of 
sale,  that  she  intended  to  bid  the  mortgaged  premises  up  to 
tbe  amount  of  her  claim,  before  she  would  allow  anybody 
else  to  take  them.  He  says  that  he  has  a  claim  of  about 
$430  against  the  estate  of  William  Van  Dyke,  deceased, 
for  money  lent  to  the  latter,  and  that,  a  few  days  before  tbe 
sale  took  place,  the  complainant  came  to  his  house  and  said 
to  him  that,  if  he  would  not  bid  on  the  mortgaged  premises 
at  the  sale,  she  would  pay  the  claim  which  he  held  against 
the  estate  of  her  husband ;  that  he  entered  into  an  agree- 
ment with  her,  a  few  days  before  the  sale,  not  to  bid  on  the 
property,  in  consideration  of  her  paying  him  his  claim,  and 
that  he  attended  the  sale  of  the  property,  but  did  not  bid 
thereon.  He  further  says  that,  if  he  had  not  entered  intO' 
that  agreement  with  her,  he  would  have  bid  the  property 
up  to  $10,000,  including  therein  the  amount  of  the  prior 
mortgage.  To  the  same  effect  is  the  testimony  of  her  sister, 
the  wife  of  Enoch  Perrine.  She  says  that,  before  the  sale 
(and  she  thinks  it  was  in  the  month  of  December,  1877)  the 
complainant  came  to  her  house  alone,  and  had  a  conversa- 
tion with  her  husband  (at  which  the  witness,  but  no  one 
else,  was  present)  in  regard  to  the  estate  of  Mr.  Van  Dyke, 
and  that  the  complainant  then  said  that  she  did  not  want 
Mr.  Perrine  to  bid  on  the  farm  against  her;  that  she  would^ 
pay  him  his  claim  if  he  would  not  do  so ;  that  her  husband 
(Mr.  Perrine)  said  that  he  would  not  bid  on  the  farm  if  the 
complainant  did  not  want  him  to  do  so,  and  that  the  under- 
standing was  that  she  was  to  pay  his  claim  against  the 
estate  in  full. 

This  conversation,  to  which  Mr.  and  Mrs.  Perrine  testify, 
is  not  denied  by  the  complainant.  She  was  sworn  as  a  w^it- 
ness  under  the  petition,  and,  when  interrogated  as  to  the 
conversation,  merely  said  that  she  had  no  recollection  of 
having  had  it,  but  did  not  deny  that  she  had  made  the  offer 
and  agreement  to  and  with  Perrine,  testified  to  by  him  and 
his  wife.  It  is  manifest  that,  as  the  result  of  this  agree- 
ment, she  was  enabled  to  obtain  the  farm  at  a  verj^  inad- 
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equate  price.  Enoch  Perrine  swears,  as  before  stated,  that, 
but  for  the  agreement,  he  would  have  bid  upon  the  prop- 
erty, and  would  have  given  for  it  $10,000,  if  necessary.  He 
attended  the  sale,  but  did  not  bid,  because  of  the  agreement. 
Under  the  circumstances,  the  sale  should  be  set  aside. 


Harriet  A.  Keeler 

V 

Ezra  "W".  Keeler  and  others. 

1.  Cotton  machinery,  such  as  Danforth  spinning-frames,  twisting- 
frames  &c.,  though  fastened  to  the  floor  by  nails  or  screws,  or  held  in 
position  by  cleats, — Held,  to  be  personal  property,  and  to  pass  under  a 
chattel  mortgage  thereof,  as  against  a  mortgage  of  the  realty  subse- 
quently given,  describing  the  property  as  "  all  those  certain  mills,  fac- 
tories &c.,  and  all  the  machinery  and  fixtures  in  the  same." 

2.  Personal  property  included  in  the  chattel  mortgage,  but  incorpo- 
rated with  the  realty, — Held,  not  to  pass  by  the  chattel  mortgage  as 
against  the  subsequent  mortgage  of  the  realty.  The  property  was  a 
steam-engine,  securely  and  permanently  bolted  to  a  foundation  set  in 
the  ground,  with  the  boilers  as  a  necessary  adjunct  thereto,  together 
with  the  shafting,  belting,  couplings  and  pulleys  to  communicate  the 
power ;  also,  water-wheels  and  a  water-wheel  governor.  A  gas-gen- 
erator, situated  in  a  pit  in  a  building  constructed  for  it  on  the  prem- 
ises, the  gas-pump  connected  with  it,  and  the  pipes,  were  also  included. 
Also,  gas-burners,  as  not  being  furniture  but  mere  accessories  to  the 
mill.  Also,  steam-heating-pipes  laid  on  hooks  attached  to  boards  fast- 
ened to  the  walls,  and  heating-pipes,  part  of  the  system  of  piping, 
which  merely  rested  upon  the  floor,  without  being  attached  to  it. 

3.  The  fact  that  property  personal  in  its  nature,  but  not  incorpo- 
rated with  the  realty,  has,  in  transmission,  been  passed  merely  by  the 
deed  for  the  land,  does  not  establish  its  character.  Its  character  is 
not  affected  by  long-continued  localization  alone. 


Bill  to  foreclose  chattel  mortgage.     On  final  hearing  on 
■pleadings  and  proofs. 
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Mr.  F.  Kingman,  for  complainant. 

Mr.  W.  D.  Holt  and  Mr.  B.  Gummere,  for  defendants^ 
James  S.  Woodward's  Sons. 

The  Chancellor. 

The  bill  states  that,  on  or  about  the  1st  of  February^ 
1869,  the  defendant,  Ezra  W.  Keeler,  was  indebted  to 
Heman  Keeler,  of  Rome,  New  York,  in  the  sum  of  $20,000,. 
and,  to  secure  the  payment  thereof  in  five  years,  with  inter- 
est, payable  semi-annually,  he,  by  his  mortgage  of  that  dale,, 
mortgaged  to  the  latter  the  goods  and  chattels  mentioned 
in  a  schedule  annexed  to  the  instrument,  and  then  being  in 
the  Clarence  Cotton  Mills,  at  Groveville,  in  Mercer  county,, 
in  this  state.  The  schedule  specifies  Danforth  frames,. 
power  reels,  twisters,  bailers,  a  banding-machine,  belting,, 
line  and  counter  shafting,  drums,  hangers  and  pulleys,, 
spoolers,  willows,  presses,  scales,  old  machinery,  cards,. 
Danforth  railroad-heads,  speeders,  drawing-frames,  grinding- 
frames,  looms,  beaming-frames,  lathes,  cans,  tools,  warping- 
mills,  mules,  mule-reels,  hand-reels,  steam-pipes,  bobbins, 
pickers,  railway-head  gear,  force-pump  for  fire  and  attach- 
ments, engine-pumps,  boilers,  and  a  grindstone  and  an 
ofiice  stove.  The  mortgage  was  filed  in  the  clerk's  office 
of  Mercer  county,  on  the  13th  of  February,  1869,  and  a 
copy,  with  a  statement  exhibiting  the  interest  of  the  mort- 
gagee in  the  property,  was  again  duly  filed  in  that  ofiice 
(the  mortgagor  resided  in  Mercer  county,  and  the  mort- 
gaged property  was  there)  in  each  of  the  five  years  imme- 
diately following. 

It  further  appears,  by  the  bill,  that,  for  further  security 
for  the  debt  and  interest,  the  mortgagor,  on  or  about  the 
1st  of  January,  1875,  gave  to  Heman  Keeler  his  promissory 
note,  of  that  date,  payable  one  day  after  date,  to  the  order 
of  the  latter,  and  that  the  note  was  afterwards,  for  a  valu- 
able consideration,  assigned  and  endorsed  by  Heman  Keeler 
to  Caroline  S.  Bemis,  and  that  Ezra  W.  Keeler,  after  the 
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assignment,  gave  to  her,  to  secure  the  payment  of  the  note, 
and  (as  declared  in  the  mortgage)  by  way  of  renewal,  a 
mortgage,  dated  January  1st,  1876,  upon  the  machinery  in 
the  mill,  including  engine  and  boilers,  shafting,  pulleys,  gas- 
machine,  office  furniture,  &c.  The  schedule  mentions  all 
the  articles  specified  i-n  the  schedule  to  the  Heman  Keeler 
mortgage,  with  the  addition  of  counters,  warping-mills, 
a  cutter,  slubber-frames,  spools,  the  engine,  a  gas-machine, 
works  and  attachments,  gas-traps  and  gas-pipes,  and  some 
office  furniture. 

The  bill  states  that  that  mortgage  was  duly  filed  in  the 
clerk's  office  of  Mercer  county,  on  the  20th  of  January, 
1876,  and  that  afterwards  Caroline  Berais,  for  a  valu- 
able consideration,  assigned  and  endorsed  the  note  to  the 
complainant;  that,  subsequently,  Ezra  W.  Keeler,  in  order 
to  secure  the  payment  of  the  note  to  the  complainant,  and, 
as  declared  in  the  mortgage,  as  "  a  renewal  to  secure  a 
former  indebtedness  to  Heman  Keeler,"  gave  her  a  mort- 
gage, dated  January  13th,  1877,  upon  the  machinery,  tools 
and  office  furniture  in  the  mills,  by  the  same  description 
contained  in  the  schedule  to  the  Bemis  mortgage ;  that  the 
mortgage  to  the  complainant  was  filed  in  the  clerk's  office, 
January  19th,  1877;  that,  in  December,  1876,  Ezra  W. 
Keeler  gave  the  complainant  his  three  promissory  notes, 
each  for  $700,  and  payable  respectively  at  six,  twelve  and 
eighteen  months  after  date  (December  22d,  1876),  for  inter- 
est on  the  note  of  $20,000,  and,  to  secure  the  payment 
thereof,  gave  her  a  mortgage  upon  "  all  the  machinery  and 
fixtures,  of  every  nature  and  kind  whatsoever,  belonging  to 
the  cotton  mills  of  his  estate  at  Groveville,  New  Jersey" ; 
that  that  description  included  certain  goods  and  chattels 
not  covered  by  the  Bemis  mortgage,  viz.,  some  cards, 
shoddy-machines,  a  cotton-lapper,  a  cotton-willow,  some 
tables,  a  grinder,  some  presses,  and  a  lot  of  tools  in  the  bat- 
mills,  also  shafting,  belting,  pulleys  &c.;  and  that  that  mort- 
gage was  filed  on  the  13th  of  January,  1877. 
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The  bill  further  states  that,  on  or  about  the  19th  of  Octo- 
ber, 1877,  the  persons  composing  the  firm  of  James  S, 
Woodward's  Sous,  recovered  a  judgment  against  the  mort- 
gagor, in  the  supreme  court  of  this  state,  and  on  the  same 
day  Caleb  J.  Milne  also  recovered  a  judgment  (now  held, 
as  appears  by  the  answer,  by  James  S.  "Woodward's  Sons) 
agaiiist  him  in  that  court,  on  which  judgments  executions 
were  issued  and  delivered  to  the  sheriff;  by  reason  whereof 
the  mortgage  to  secure  the  payment  of  the  three  notes  of 
$700  each,  became,  by  its  terms,  due.  It  provided  that, 
if  the  mortgagor  permitted  judgment  to  be  entered  against 
him,  the  money  should  instantly  be  due. 

The  bill  further  states  that,  on  or  about  the  7th  of  June, 
1870,  Ezra  W.  Keeler  executed  a  mortgage  to  the  persons 
composing  the  firm  of  James  S.  Woodward's  Sons,  upon  his 
mills  and  factories,  and  the  machinery  and  fixtures  therein, 
to  secure  the  payment  of  $10,000. 

The  complainant  insists  that  her  mortgages  are  the  first 
encumbrances  on  all  the  property  therein  mentioned. 

The  defendants,  James  S.  Woodward's  Sons,  have 
answered.  They,  by  their  answer,  attack  the  complainant's 
mortgages  as  fraudulent,  and  insist  that  they  were  intended 
as  a  cover  for,  and  protection  to,  the  property  which  they 
purport  to  mortgage,  from  the  creditors  of  Ezra  W.  Keeler, 
and  that  there  was,  in  fact,  no  indebtedness  from  the  mort- 
gagor to  the  mortgagees,  or  any  of  them,  but  that  the  notes 
and  mortgages  were  all  alike,  mere  fraudulent  contrivances 
to  deceive;  and,  further,  that  if  there  ever  was  any  indebt- 
edness for  which  they  were  given,  it  has  been  paid.  They 
further  insist  that,  when  their  mortgage  was  given,  it  was 
agreed  that  they  should  'have  a  mortgage,  not  only  upon 
the  lands  and  real  estate  of  the  mortgagor,  but  that  the 
mortgage  should  be  a  lien,  also,  on  all  the  fixtures  and 
machinery,  of  whatever  kind,  then  in  the  mills,  or  which 
might  subsequently  be  placed  therein,  whether  held  to  be 
fixtures  or  not;  and  that  Caroline  S.  Bemis  had  notice  of 
the  agreement  when  she  took  her  chattel  mortgage,  and  had 
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notice,  also,  by  the  language  of  their  mortgage,  which  was 
on  record,  that  the  mortgagor  intended  to  mortgage 
thereby,  not  only  the  land  and  buildings,  but  also  all  the 
machinery  and  fixtures  in  the  mills. 

The  proof  establishes  the  debts  which  the  complainants' 
mortgages  were  given  to  secure,  and  there  is  no  evidence  of 
bad  faith  on  the  part  of  the  complainant  or  Caroline  S. 
Bemis  or  Heman  Keeler. 

The  mortgage  to  Heman  Keeler  was  on  file  when  the 
Woodward  mortgage  was  taken.  The  firm  of  James  S. 
Woodward's  Sons,  therefore,  had  constructive  notice  of  it. 
Their  mortgage  was  given  under  an  agreement,  dated  June 
7th,  1870,  between  them  and  Ezra  W.  Keeler,  by  which 
they  agreed  to  accept  his  time  drafts  (so,  however,  that  the 
aggregate  amount  thereof  should  not  at  any  time  exceed 
the  sum  of  $10,000),  and  he  agreed  to  consign  all  his  yarns 
to  them  for  sale,  and  not  to  consign  any  to  any  one  else 
while  the  agreement  should  continue  in  force;  and  he  also 
agreed  to  secure  them  against  any  loss  or  liability  by  reason 
of  the  acceptances,  by  his  bond  and  mortgage  for  $10,000, 
on  "  certain  properties  situate  in  Mercer  and  Burlington 
counties,"  to  be  particularly  described  in  the  mortgage,  and 
that  the  mortgage  should  at  all  times  be  a  lien  on  those 
properties  from  the  date  of  recording,  so  that,  at  all  times, 
the  defendants  should  have  a  lien  thereon  for  the  amount 
of  their  liability  on  the  acceptances  as  of  the  date  of  record- 
ing the  mortgage.  The  agreement  was  to  remain  in  force 
until  either  party  should  give  the  other  ninety  days'  written 
notice  of  intention  to  terminate  it,  and,  on  such  notice, 
when  and  so  soon  as  Ezra  W.  Keeler  should  deliver,  or 
cause  to  be  delivered,  to  the  other  party  all  drafts  which 
they  might  liave  accepted  under  the  agreement,  they  were 
to  enter  satisfaction  of  the  mortgage.  Prior  to  the  making 
of  this  agreement,  there  was  a  verbal  one  between  the  par- 
ties to  the  same  effect,  and  under  it  James  S.  Woodward's 
Sons  lent  to  Ezra  W.  Keeler  their  acceptances  in  March, 
April  and  May,  1870,  to  the  amount,  in  the  aggregate,  of 
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$10,000.  Very  soon  after  their  mortgage  was  given,  they 
learned  of  the  existence  of  the  mortgage  to  Ileraan  Keeler. 
Mr.  Hannis,  the  lawyer  who  drew  their  mortgage  and  who 
made  search  of  the  title  for  them,  says  that  he  ordered  the 
searches  when  he  sent  the  mortgage  to  be  recorded  (it  was 
recorded  in  Mercer  county,  June  9th,  1870,  and  in  Burling- 
ton county  on  the  15th  of  that  month),  and  he  says  he 
immediately,  on  receiving  the  searches,  communicated  the 
fact  that  the  records  showed  a  greater  amount  of  encum- 
brance than  Ezra  W.  Keeler  had  represented  to  Mr.  Wood- 
ward, and  Mr.  Woodward  says  he  immediately,  on  receiving 
the  information  from  Mr.  Hannis,  called  on  Mr.  Keeler 
on  the  subject,  and  taxed  him  with  deception,  because  he 
had  not  disclosed,  but  had  concealed,  the  fact  of  the 
existence  of  the  chattel  mortgage.  Though  he  says  that  he 
thus  charged  Ezra  W.  Keeler  with  fraud,  and  that  his  firm 
afterwards  frequently  demanded  payment  of  the  money 
secured  by  their  mortgage,  yet  it  appears,  by  his  testimony, 
that,  when  the  drafts  accepted  by  them  in  March,  April 
and  May,  1870,  became  due  (the  last  one  fell  due  on  the  7th 
of  September,  1870),  they  had  goods  of  Ezra  W.  Keeler  in 
their  hands,  consigned  to  them  under  the  agreement,  suffi- 
cient to  meet  them,  and  he  continued  to  consign  his  goods 
to  them,  and  they  to  accept  his  drafts  (which  were  very 
numerous),  under  the  agreement,  up  to  December  28th, 
1875,  a  period  of  more  than  four  years. 

Mr.  Woodward  says  that  the  acceptances  were  mostly  at 
three  months,  and  that,  during  the  period  just  mentioned, 
there  were  always  acceptances  to  the  amount  of  $10,000 
outstanding  secured  by  the  mortgage.  Though,  as  before 
mentioned,  he  says  that  they  frequently  demanded  their 
money  from  Keeler,  they  never  gave  him  notice  to  terminate 
the  agreement,  and  they  continued  to  transact  business 
with  him,  receiving  his  yarns  on  consignment  and  accepting 
his  drafts,  so  long  as  he  continued  in  business  for  himself 
(till  1876),  and  even  afterwards,  when  he  carried  on  the 
business  as  agent  for  another  person;  and,  as  appears  by 
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the  testimony,  they  were  still  doing  so  when  Mr.  Wood- 
ward testified  in  this  cause. 

Again,  it  appears  by  Mr.  Woodward's  testimony  that, 
when  he  taxed  Keeler  with  deceit,  as  before  mentioned,  the 
latter  denied  it,  and  said  that  when  he  told  the  defendants 
that  there  was  nothing  against  the  property  but  the  first 
mortgage,  he  did  not  refer  to  the  chattels  or  machinery, 
and  thought  it  was  unnecessary  to  mention  such  an 
encumbrance  as  the  chattel  mortgage.  And  he  seems  to 
have  entertained  this  view  in  good  faith.  Early  in  Febru- 
ary, 1869,  he  w^as  advised  (by  letter  dated  February  5th),  by 
counsel  of  this  state,  to  w^hom  he  applied  for  advice  on  the 
subject,  that  all  the  property  which  he  had  mortgaged  by 
the  Heman  Keeler  mortgage  was  the  subject  of  chattel 
mortgage.  In  this  connection  it  may  be  stated  that  Mr. 
Hannis,  tlie  lawyer  before  mentioned,  who  drew  the  Wood- 
ward mortgage,  says  that  Ezra  W.  Keeler  and  James  S. 
Woodward  were  present  when  he  received  his  instructions 
for  drawing  that  instrument,  and  that  his  instructions  were 
to  draw  a  mortgage  of  ^10,000  on  the  mills,  factories,  lots  of 
ground,  machinery  and  fixtures  in  the  mills,  as  described  in 
the  mortgage ;  and  he  adds  that  his  instructions  were  em- 
bodied in  the  mortgage. 

The  mortgaged  premises  as  described  in  the  mortgage 
are  "  all  those  certain  mills,  factories,  houses,  lots  and  par- 
cels of  land,  and  all  the  machinery  and  fixtures  in  the  same, 
commonly  called  Groveville,  situate  partly  in  the  township 
of  Hamilton,  in  the  county  of  Mercer,  and  partly  in  the 
township  of  Chesterfield,  in  the  county  of  Burlington,  &c.,'* 
describing  the  land  alone.  It  will  have  been  seen  that,  by 
the  written  agreement,  only  the  "  properties "  were  men- 
tioned, and  nothing  was  said  about  fixtures  or  machinery, 
nor  any  reference  made  to  them.  This  gives  color  to  Mr. 
Keeler's  statement,  that  he  did  not  intend  to  mortgage  the 
machinery  and  fixtures  to  James  S.  Woodward's  Sons. 
The  Woodward  mortgage  was  never  filed.  James  S. 
Woodward's  Sons  have  no  equity  against  the  complainant; 
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but,  on  the  other  hand,  the  latter  has  an  equity  against 
them.  If  there  was  bad  faith  on  the  part  of  Ezra  W 
Keeler  towards  the  firm  of  James  S.  Woodward's  Sons,  in 
concealing  from  them  the  fact  of  the  existence  of  the 
Heman  Keeler  mortgage  until  after  they  had  given  their 
acceptances,  there  was  none  on  the  part  of  Heman  Keeler. 
If  there  was  bad  faith  on  the  part  of  Ezra  W.  Keeler,  they 
ascertained  the  fact  almost  immediately  after  their  mort- 
gage was  given,  and  they  had  the  means,  through  his  con- 
signments to  them,  of  protecting  themselves ;  and  they  also 
had  the  means  of  protection  under  their  mortgage,  for  it  is 
shown  that  the  real  estate,  without  the  machinery,  was  val- 
ue!, in  October,  1871,  by  a  professional  appraiser,  at 
$156,000,  and  it  was  subject  to  only  $20,000  of  encumbrance 
prior  to  the  Woodward  mortgage  of  $10,000. 

Ezra  W.  Keeler  testifies  that,  after  he  obtained  that 
appraisement,  he  showed  it  to  James  S.  Woodward,  and 
referred  to  the  improvements,  and  told  him  he  had  no 
intention  of  mortgaging  to  James  S.  Woodward's  Sons 
anything  but  the  real  property,  without  the  fixtures,  and  he 
says  Mr.  Woodward  seemed  satisfied.  If  there  was  conceal- 
ment or  deceit  on  the  part  of  Ezra  W.  Keeler  in  regard  to 
the  existence  of  the  chattel  mortgage,  that  would  not  affect 
the  validity  of  the  instrument  or  its  lien. 

Again,  the  first  acceptance  for  Mr.  Keeler  which  was  pro- 
tested, fell  due  in  February,  1876.  So  that,  as  before 
remarked,  for  more  than  four  years  after  the  firm  of  James 
S.  Woodward's  Sons  learned  of  the  existence  of  the  chattel 
mortgage,  they  continued  the  arrangement  with  Ezra  W. 
Keeler,  though  they  might  have  terminated  it  on  ninety 
days'  notice,  and  they  received  consignments  of  goods  from 
him,  under  the  agreement,  to  the  amount  of  from  $30,000 
to  $40,000  each  year.  Mr.  Woodward  gives  as  one  of  his 
reasons  for  not  putting  an  end  to  the  arrangement  after  he 
learned  of  the  existence  of  the  chattel  mortgage,  his  firm's 
unwillingness  to  lose  Keeler's  business.  They  knew,  for 
five  years  before  Ezra  Keeler's  failure  in  business,  that  there 
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was  a  claim  of  $20,000  outstanding  against  him,  secured  hj 
the  Heman  Keeler  mortgage  and  its  renewals,  and  they 
acquiesced  in  the  mortgage.  And,  further,  from  time  ta 
time  during  that  period,  their  acceptances  were  paid  off,  and 
new  ones  were  given  with  full  knowledge  of  the  existence 
of  the  chattel  mortgage.  The  acceptances  which  had  been 
given  when  their  mortgage  was  made,  were  all  paid  in  1870. 
When  they  gave  new  ones,  it  was  as  if  they  had  taken  a 
new  mortgage.  They  manifestly  have  no  equity  against 
the  complainant. 

The  cause,  however,  will  be  disposed  of  on  the  legal 
rights  of  the  parties. 

The  mortgage  to  Heman  Keeler  has  never  been  can- 
celled. It  is  entitled  to  priority  as  to  so  much  of  the  prop- 
erty thereby  mortgaged  as  has  not  changed  its  character  as 
personalty,  but  it  is  not  entitled  to  priority  as  to  so  much 
of  it  as,  from  annexation  to  the  freehold,  has  become  part 
of  the  realty.  Pierce  v.  George,  108  Mass.  78 ;  Voorhees  v. 
McGi?miss,  4-S  N.  Y.  '278.  It  is  urged  that,  not  having  been 
refiled  after  1875,  it  became  void  as  against  the  "Woodward 
mortgage ;  but  the  position  is  untenable.  If  it  had  never 
been  refiled  after  the  Woodward  mortgage  was  given,  the 
mortgagees  in  the  latter,  having  had  notice  of  it,  could  have 
luid  no  advantage  from  the  omission  to  refile.  Meech  v. 
Patchin,  I4.  N.  Y.  71.  The  statute  was,  by  its  terms, 
designed  for  the  protection  of  creditors  and  mortgagees, 
and  purchasers  in  good  faith.  The  firm  of  James  S.  Wood- 
ward's Sons,  having  had  notice  of  the  chattel  mortgage 
when  they  took  their  mortgage,  are  not  within  the  protec- 
tion of  the  statute.  They  are  not  mortgagees  in  good  faith. 
Williamso7i  v.  N.  J.  Southern  R.  R.  Co.,  2  Stew.  311,  336 ; 
Coe  V.  N.  J.  Midland  R.  R.  Co.,  4-  Stew.  105 ;  Thomas  on 
Mortgages  505. 

As  to  the  property  contained  in  the  Bemis  mortgage  and 
the  mortgages  given  to  the  complainant,  which  was  not 
comprised  in  the  Heman  Keeler  mortgage,  the  former  are, 
indeed,  new  mortgages;  but  (as  far  as  property  personal  in 
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its  character,  and  not  so  annexed  to  the  freehold  as  to  have 
become  part  of  the  realty,  is  concerned)  they  have  priority 
over  the  Woodward  mortgage,  which,  as  before  stated,  was 
never  Hied.  The  Bemis  mortgage,  and  the  mortgages 
given  to  the  complainant,  will  be  considered,  as  the  parties 
to  them  intended  that  they  should  be,  as  additional  security 
for  the  payment  of  the  Heman  Keeler  debt. 

Part  of  the  property  mortgaged  by  the  Heman  Keeler 
mortgage  was  so  annexed  to  the  freehold  as  to  be  part  of 
the  realty,  and,  therefore,  was  not  subject  to  the  chattel 
mortgage  as  against  the  Woodward  mortgage.  The  fact 
that  it  was  included  in  a  chattel  mortgage,  will  not  affect  its 
character.  Williamson  v.  N.  J.  Southern  R.  B.  Co.,  2  Stew. 
311,  32S;  Voorhees  v.  McGinnis,  4.8  N.  Y.  278 ;  Quinhy  v. 
Manhattan  Cloth  Co.,  9  C.  E.  Gr.  260.  The  Woodward  and 
Milne  judgments  were  not  recovered  until  October,  1877, 
long  after  the  last  of  the  complainant's  mortgages  was  filed. 

It  remains  to  consider  what  part  of  the  mortgaged  prop- 
erty in  question  is  so  annexed  to  the  realty  as  not  to  pass 
under  the  complainant's  mortgages  as  against  the  Wood- 
w^ard  mortgage.  The  machinery  and  apparatus  for  furnish- 
ing motive  power,  light  and  warmth  to  the  buildings  are  in 
this  case  part  of  the  realty.  The  steam-engine  is  securely 
and  permanently  bolted  to  a  foundation  set  eight  or  ten  feet 
deep  in  the  ground,  and  it  was  put  in  for  permanent  use. 
It,  with  its  appurtenances,  is  part  of  the  realty,  and  so  are 
the  boilers  which  are  a  necessary  adjunct  to  it,  also  the 
shafting,  belting,  couplings  and  pulleys  to  communicate 
the  power;  and,  also,  the  water-wheels  and  water-wheel 
governor.  Crane  x.  Brigham,  3  Stock.  29;  Quinhy  v.  Man- 
hattan Cloth  Co.,  9  C.  E.  Gr.  260;  Keve  v.  Paxton,  11  C.  E. 
Gr.  107 ;  Fish  v.  Waterproof  Paper  Co.,  2  Stew.  16;  S.  C. 
on  appeal,  sub  nom.  3IcMillan  v.  Fish,  Id.  610 ;  Watson  v. 
Watson  Manufacturing  Co.,  3  Stew.  4^3. 

The  apparatus  for  the  manufacture  of  gas  (called  a  gen- 
erator) is  situated  in  a  pit  made  expressly  for  it  in  a  small 
building  built  for  it  a  short  distance  from  the  main  building. 


4  Stew.]  MAY  TERM,  1879.  191 

Keeler  v.  Keeler. 

It  is  connected  with  a  gas-pump  in  the  building,  and  the 
pipes  are  attached  to  the  beams  and  girders  by  hooks,  and, 
in  some  places,  pass  through  holes  in  the  side  walls,  bored 
for  the  purpose.  The  generator  and  its  appurtenances,  and 
the  pipes,  are  fixtures.  Hays  v.  Doane,  S  Stock.  34,  96; 
JEtvell  on  Fixtures  299 ;  Regina  v.  Lee,  L.  R.  {1  Q.  B.)  21,2. 
The  gas-burners  are  of  the  same  character  in  this  case. 
They  are  in  no  sense  furniture,  but  are  mere  accessories  to 
the  mill.     Sewell  v.  Angerstein,  18  L.  T.  {N.  S.)  300. 

Some  of  the  heating-pipes  are  laid  on  hooks  attached  to 
boards  which  are  fastened  to  the  walls.  They  may  be 
removed  without  disturbing  the  boards  or  hooks.  In  one 
place  there  are  two  nests  of  piping  which  rest  on  the  floor 
without  being  attached  to  it.  Such  pipes  so  attached  for 
heating  purposes,  were,  under  like  circumstances,  held  to 
be  fixtures,  in  Qmnhyv.  Manhattan  Cloth  Co.,  ubi  supra.  See, 
also,  Fhilhrick  v.  Ewing,  97  Mass.  133,  and  Stockwell  v. 
Campbell,  39  Conrt.  362.  Those  which  rest  on  the  floor  are 
not  to  be  excepted  under  the  circumstances.  They  are  part 
of  the  system  of  piping  in  the  building. 

The  rest  of  the  property  mentioned  in  the  complainant's 
mortgages,  is  personal.  The  Danforth  cap  spinning-frames, 
Danforth  cap  twisting-frames,  the  ring  and  traveler  twist- 
ing-frames, balling-machines,  carding-machines,  grinding- 
machines,  drawing-frames,  Higgins  or  jack  fly-frames, 
Higgins  slubber,  counter  twist-speeders,  mules,  and  other 
machines,  though  most  of  them  are  fastened  to  the  floor  by 
nails  or  screws,  or  held  in  position  by  cleats,  are  personal 
property.  They  are  annexed  merely  to  keep  them  in  posi- 
tion ;  some  of  them  could  not  be  operated  unless  held  firmly 
in  place.  Though,  in  putting  down  a  new  floor,  it  was  laid 
down  around  the  feet  and  standards  of  the  machines,  it  was 
not  laid  over  but  only  up  to  them. 

What  was  said  in  Blanche  v.  Rogers,  11  C.  E.  Gr.  563, 568, 
is  applicable  to  the  machines  under  consideration  :  "  There 
appears  to  have  been  no  special  adaptation  of  these 
machines  to  the  place  where  used,  nor  any  preparation  of 
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the  place  to  receive  them.  They  were  suitable  and  proper 
'to  be  there,  if  such  instruments  were  required  for  their 
appropriate  work,  but  equally  suitable  and  useful  elsewhere. 
They  were  movable  in  the  building.  They  were  made  and 
designed  not  for  this  place  or  any  particular  place;  they 
were  constructed,  after  iixed  patterns,  for  all  purchasers — 
things  in  gross,  mere  implements,  heavy  and  complicated 
tools.  If  they  ceased  to  be  used  in  this  factory,  they  were 
movable  without  alteration,  without  detriment  to  the  build- 
ing, and  could  be  used  equally  well  in  another  place  pro- 
vided with  power  to  drive  them." 

In  Murdoch  v.  Gifford,  18  N.  Y.  28,  cited  in  Blanche  v. 
Rogers,  looms  in  a  woolen  factory,  connected  with  the 
motive  power  by  leathern  bands  (but  not  otherwise  annexed 
to  the  building  than  by  screws  holding  them  to  the  floor, 
which  kept  them  steady  while  working),  and  which  could  be 
removed  without  injury  to  themselves  or  the  building,  were 
held  to  be  chattels,  as  between  the  holder  of  a  mortgage  of 
the  factory  in  which  the  looms  were  included,  by  express 
description,  and  a  judgment  creditor.  The  mortgage, 
though  recorded,  had  not  been  filed.  The  distinction  is 
there  drawn  clearly  between  the  wheel  or  engine  which  fur- 
nishes the  motive  power,  and  all  that  part  of  the  gearing 
and  machinery  which  has  special  relation  to  the  building 
with  whidi  it  is  connected,  as  belonging  to  the  freehold, 
and  independent  machines,  such  as  looms,  which,  if 
removed,  still  retain  their  identity  and  usefulness,  and  do 
not  lose  their  character  as  personalty. 

In  Teaff  v.  Hewitt,  1  Ohio  Si.  611,  it  was  said  that  the 
machinery  and  implements  in  a  manufacturing  establish- 
ment, although  useful,  and  even  essential,  for  the  business 
carried  on,  which  are  not  permanently  aflixed  to  the  ground 
or  structure  of  the  building,  and  which  can  be  easily 
removed,  without  material  injury  to  the  building  or  the 
articles  themselves,  and  their  places  supplied  by  other 
articles  of  a  similar  kind,  are  not  fixtures,  but  personal 
property ;  but  that  that  portion  of  the  property,  in  such  an 


4  Stevv\]  may  term,  1879.  193 

Keeler  v.  Keeler. 

establishment,  which  is  firmly  affixed  to  the  earth,  or  to  the 
structure  of  the  building,  and  which,  from  its  nature,  mode 
of  attachment,  use  and  the  relative  situation  of  the  party 
placing  it  there,  was  plainly  intended  to  be  permanent,  is 
parcel  of  the  freehold.  See,  also.  Walker  v.  Sherman,  20 
Wend.  636 ;  Swift  v.  Thompson,  9  Conn.  63,  and  McConnell  v. 
Blood,  123  Mass.  4-7.  The  decision  in  the  case  of  Blanche  v. 
Rogers  fixes  the  character  of  the  property  under  considera- 
tion. 

It  was  urged,  on  the  hearing,  that  the  fact  that  some  of 
those  machines  passed  to  Ezra  W.  Keeler  with  the  real 
estate  (and  he  had  no  other  paper  title  thereto  than  the 
deed  of  the  land),  and  the  fact  that  the  machines  had  been, 
for  many  years,  used  in  the  same  place,  in  carrying  on  the 
operations  of  the  mill,  and  that  there  was  a  long-existing 
localization  of  them,  were,  of  themselves,  considerations  to 
induce  and  warrant  an  adjudication  that  they  had  been 
regarded  as,  and,  in  fact,  were,  part  and  parcel  of  the  realty. 
But  this  subject  was  considered,  and  that  view  rejected,  by 
the  court  of  errors  and  appeals,  in  Williamson  v.  N.  J.  South- 
ern B.  B.  Co.,  2  Stew.  811,  828.  It  was  there  said  that  the 
method  of  transmuting  property  personal  in  its  nature  into 
realty,  is  as  fixed  and  established  in  the  law  as  the  method 
of  testamentary  disposition;  that  personal  property  does 
not  become  realty  by  mere  use  in  connection  with  land; 
that  it  will  not  become  realty  by  being  included  in  a  mort- 
gage with  lands,  any  more  than  lands  will  become  person- 
alty by  such  an  association.  See,  also,  Quinhy  v.  Manhattan 
Cloth  Co.,  9  C.  JS.  Gr.  260,  267,  and  3Iurdock  v.  Gifford,  18 
N.  Y.  28. 

The  complainant's  mortgages  are  valid  liens,  superior  to 
the  "Woodward  mortgage,  on  all  the  property  mentioned  in, 
and  covered  by,  them,  except  so  much  of  it  as  is  incorpo- 
rated with  the  realty. 
13 
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Rachel   Blumenthal 

V. 

Moses  Tannenholz. 

1.  The  domicil  of  a  legitimate,  unemancipated  minor  is,  if  his  father 
be  alive,  the  domicil  of  the  latter. 

2.  Where  neither  of  the  parties  to  a  marriage  resides  here,  this  court 
will  not  take  jurisdiction  of  a  suit  to  annul  the  contract  on  the 
ground  that  the  contract  was  made  here. 

3.  An  infant,  whose  parents  resided  in  Canada,  filed  a  bill  to  annul 
her  marriage,  on  the  ground  of  her  husband's  fraud  and  misrepresent- 
ation as  to  the  effect  of  a  Jewish  ceremony  performed  in  this  state, 
which  she  at  the  time  believed  to  be  merely  a  betrothal.  Her  hus- 
band was  domiciled  elsewhere. — Held,  that  she  was  incapable  of 
changing  her  own  domicil,  and  that,  consequently,  the  court  had  no 
jurisdiction. 

Bill  for  decree  annulling  marriage.  On  final  hearing  on 
pleadings  and  proofs. 

Note. — Unless  expressly  forbidden  by  statute,  the  rule  of  the  com- 
mon law,  that  fixes  the  age  of  marriage  consent  for  males  at  fourteen, 
and  for  females  at  twelve,  prevails  in  the  United  States,  and  such  mar- 
riage, although  without  the  parents'  consent,  is  valid.  Bennett  v.  Smith, 
SI  Barb.  4^9;  Parton  v.  Hervey,  1  Gray  119 ;  Governor  v.  Hector,  10 
Humph.  57 ;  Warwick  v.  Cooper,  5  Sneed  659  ;  Hargroves  v.  Thompson,  SI 
Miss.  211 ;  Shutt  v.  Carloss,  1  Ired.  Eq.  S32 ;  Askew  v.  Dupree,  SO  Ga.  17S  ; 
Fitzpatrick  v.  Fitzpatrick,  6  Nev.  63.  See  Harrison  v.  Southampton,  Jj,  DeG. 
M.  &  G.  1S7 ;  Sherwood  v.  Hay,  1  Moo.  P.  C.  C.  S5S ;  Rex  v.  Birmingham, 
8  Bam.  &  Cress.  29 ;  Barker  v.  Taylor,  1  C.  &  P.  101  /  Cotten  v.  Rutledge, 
33  Ala.  110  ;  Hiram  v.  Pierce,  45  Me.  367 ;  Ferrie  v.  Public  AdmW,  4  Brad/. 
S8 ;  Ely  v.  Gammell,  52  Ala.  584. 

As  to  the  civil  law  rule,  see  Grigsby  v.  Louisiana  Bk.,  8  La.  4^1  /  Burr 
v.  Wilson,  18  Tex.  367. 

Query,  Whether  there  is  any  legal  presumption  that  a  wife  is  over 
fifteen  years  of  age.     Bruce  v.  Arrington,  22  Ark.  362. 

Whether  a  parent  can  recover  damages  against  a  person  who,  with- 
out force  or  fraud,  marries  his  child,  when  between  twelve  and  twenty- 
one  years  of  age,  see  Goodwin  v.  Thompson,  2  Greene  [la.)  329 ;  Jones  v. 
Tevis,  4  Litt.  25;  Hervey  v.  Moseley,  7  Gray  479 ;  White  v.  Henry,  24 
Me.  531. 

For  the  English  rule,  see  Bevan  v.  McMahon,  2  Sw.  &  T.  68 ;  Wells  v. 
Vottam,  3  Sw.  &  T.  364,  593. 

But  such  marriage  is  void  if  any  fraud  or  imposition  be  practiced  on 
the  infant.  Harford  v.  Morris,  2  Hagg.  4^3 ;  Lyndon  v.  Lyndon,  69  III. 
43;  Aymar  v.  Roff,  3  Johns.   Ch.  J^ ;  Ferlat  v.  Gojon,  Hopk.  Ch.  478 ; 
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Mr.  G.  A.  Hobart,  for  complainant. 

The  Chancellor. 

This  is  a  suit  for  a  decree  annulling  a  marriage  for  fraud. 
The  parties  are  Jews.  The  complainant  alleges  that  she 
"was  induced  to  enter  into  a  contract  of  marriage  here,  with- 
out knowing  it  to  be  such,  with  the  defendant,  by  the  false 
•and  fraudulent  representations  of  the  latter  to  her,  that  the 
■ceremony  was  a  mere  betrothal,  such  as  is  common  among 
the  Jews.  Neither  of  the  parties  then  resided  in  this  state. 
The  defendant  does  not  now  reside  here.     He  has  not  been 


Clark  V.  Field,  13  Vt.  J^60 ;  Robertson  v.  Cole,  12  Tex.  356;  Field's  Case,  2 
H.  of  L.  Cas.  48. 

Althou<rli  an  infant  is  not  bound  by  a  promise  to  marry  {Pool  v. 
Pratt,  1  Chip.  252;  Hunt  v.  Peake,  5  Cow.  Ift5 ;  Hamilton  v.  Lomax,  26 
Barb.  615 ;  Feibel  v.  Obersky,  13  Abb.  Pr.  (N.  S.)  1^02,  note),  yet  the  adult 
with  whom  such  promise  is  made,  is  bound  {Holt  v.  Ward,  2  Str.  937 ; 
Simmons  v.  Simmons,  8  Mich.  318 ;  Willard  v.  Stone,  7  Cow.  22 ;  Cannon 
V.  Alsbury,  1  A.  K.  Marsh.  76 ;  Marwick  v.  Cooper,  5  Sneed  659 ;  Beelman 
V.  R-iush,  26  Pa.  St.  509) ;  and  a  female  between  eighteen  and  twenty- 
one  years  of  age,  may  lawfully  release  a  contract  to  marry  [Develin  v. 
Eiggsbee,  4  Ind.  JiBJi).     See  Coxhead  v.  Mullis,  L.  R.  {3  C.  P.  D.)  439. 

A  marriage  between  parties  under  the  legal  ages  above  stated,  may 
be  ratified  by  their  living  together  after  arriving  at  lawful  age.  People 
V.  Slack,  15  Mich.  193 ;  Coleman's  Case,  6  City  Hali  Rec.  3 ;  Koonce  v. 
Wallace,  7  Jones  Law  194  ;  Shafer  v.  State,  20  Ohio  1 ;  Beggs  v.  State.  55 
Ala.  108 ;  Cooley  v.  State,  55  Ala.  162 ;  Walls  v.  State,  32  Ark.  565. 

By  the  marriage  of  a  minor,  the  guardian  is  discharged  {Porch  v. 
Fries,  3  C.  E.  Gr.  204;  iSallee  v.  Arnold,  32  Mo.  532;  Wood  v.  Henderson, 
S  How.  {Miss.)  893 ;  Metcalf  v.  Lnwther,  56  Ala.  312 ;  Shutt  v.  Carloss,  1 
Ired.  Eq.  232;  Beazley  v.  Harris,  1  Bush  533;  Ex  parte  Post,  47  Lid.  142)  ; 
unless  such  minor  marry  another  minor  {State  v.  Joest,  46  Ind.  235 ; 
Nicholson  v.  Wilborn,  13  Ga.  4^7;  see  Hopkins  v.  Virgin,  11  Bush  677) ; 
but  it  seems  that  a  female  ward  in  chancery  is  not,  of  course,  dis- 
•charged  from  the  protection  of  the  court,  by  marriage  (  Whitaker''s  Case, 
4  Johns.  Ch.  378) ;  nor  are  her  funds,  while  in  court,  liable  to  attach- 
ment for  her  husband's  debts  {Godbold  v.  Bass,  12  Rich.  202 ;  see,  also. 
Potter's  Case,  L.  R.  (7  Eq.)  484;  White  v.  Herrick,  L.  R.  {4  Ch.)  345). 

A  legitimate  infant  takes  the  domicil  of  its  father  {Andrews  v.  Her- 
riotl,  4  Cow.  516,  note) ;  although  such  infant  be  posthumous,  and  its 
mother  again  married  {Oxford  v.  Bethany,  19  Conn.  229) ;  or  not  actually 
residing  with  such  parent  {Adams  v.  Oaks,  20  John^.  282 ;  Parsonsjield  v. 
Kennebunkport,  4  Me.  47  ;  Ryall  v.  Kennedy,  40  N.  Y.  Sup.  Ct.  347  ;  Brown 
V.  Lynch,  2  Bradf.  214  ;  Helffenstein  v.  Thomas,  5  Rawle  209  ;  Rex  v.  Lam- 
ford,  8  Barn.  &  Cress.  271). 

It  is  said  that  by  marriage  a  minor  may  acquire  the  domicil  of  his 
wife  {Phillim.  on  Dom.  50 ;  see  Bucksport  v.  Rockland,  56  Me.  22). 
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served  with  process.  The  complainant  was,  when  the  suit 
was  brought,  and  still  is,  a  minor.  Her  parents  reside  ia. 
Canada.  There  is  no  evidence  that  she  has  been  emanci- 
pated, but,  on  the  other  hand,  the  inference  from  the  evi- 
dence is  to  the  contrary.  The  only  evidence  adduced  to- 
prove  that  her  residence  is  in  this  state,  is  her  own  testi- 
mony that  she  is  a  resident  of  Newark,  and  has  resided 
there  for  the  last  eighteen  months.  Unless  one  of  the 
parties  was  domiciled  here  when  the  suit  was  brought,  the 
court  has  no  jurisdiction  in  the  case.  2  Bish.  on  Mar.  and 
Div.  §  144-     The  fact  that  the  marriage  took  place  here- 


A  marriage  contrary  to  the  English  act  was  held  to  be  void,  and  that 
the  wife  could  derive  no  settlement  therefrom  [Chinham  v.  Preston,  1 
W.  Bl.  192 ;  Bex  v.  Northfield,  Doug.  634)  /  but  in  Bex  v.  Birmingham,  8 
Barn.  &  Cress.  29,  a  marriage  of  a  female  pauper,  brought  about  by  the 
fraud  of  the  parish  officers,  was  held  to  confer  a  settlenir-nt  in  her  hus- 
band's parish  ;  see,  however,  Barnes  v.  Wyethe,  28  Vt.  ^l;  and  in  Johnson 
V.  Huntington,  1  Day  212,  a  lunatic  pauper  was  held  to  have  gained,  by 
her  marriage,  a  settlement  in  the  state  where  her  husband  resided,, 
although  the  marriage  was  null. 

In  Lake  v.  South  Caanan  [Pa.],  18  Alb.  L.  J.  116,  the  settlement  of  a. 
divorced  female  pauper  was  held  to  be  that  of  her  husband  ;  although 
by  the  desertion  of  her  husband  a  woman  may  gain  her  own  domicil. 
(Moffatt  V.  Moffatt,  5  Cal.  280;  Johnson  v.  Johnson,  12  Bush  485). 

Under  what  circumstances,  generally  speaking,  a  woman  may 
acquire  a  separate  domicil,  for  the  purpose  of  instituting  proceedings 
in  divorce,  see  Cooley^s  Const.  Lim.  {4ih  ed.)  4OI ;  also.  Hick  v.  Hick,  5 
Bush  670 ;  Craven  v.  Craven,  27  Wis.  4^^  >  Jsnness  v.  Jenness,  24  Ind.  355 ; 
Vence  v.  Vence,  15  How.  Pr.  497,  576;  Hope  v.  Hope,  27  E.  L.  &  E.  249; 
Dutcher  v.  Dutcher,  39  Wis.  651. 

In  England,  an  infant  may  not  sue  for  a  divorce  in  his  or  her  own 
name,  but  must  do  so  by  a  prochein  ami  (Barham  v.  Barham,  2  Hagg.  5 ; 
Du  Terreaux  v.  Du  Terreaux,  1  Sw.  &  Tr.  555 ;  Beavan  v.  Beavan,  2  Sw.  & 
Tr.  652 ;  Morgan  v.  Thome,  7  M.  &  W.  4OO) ;  and  this  rule  has  been  fol- 
lowed in  this  country  in  some  instances  (  Wood  v.  Wood,  2  Paige  108, 
454;  E.  B.  v.  E.  C.  B..  28  Barb.  299,  8  Abb.  Pr.  44;  Kenley  v,  Kenley,  2- 
How.  [Miss.)  751) ;  although  denied  in  others  [Jones  v.  Jones,  18  Me. 
308 ;  Besore  v.  Besore,  49  Ga.  378).  See  Anderson  v.  Anderson,  11  Bush 
327 ;  Adams  v.  Hannon,  3  Mo.  222:  Worthy  v.  Worthy,  36  Oa.  45;  Oarnett 
v.  Oarnett,  II4  Mass.  379 ;  Crump  v.  Morgan,  3  Ired.  Eq.  91. 

An  Infant  widow  may  not  be  appointed  administratrix  of  her 
husband's  estate  [Collins  v.  Spears,  Walk.  [Miss.)  310;  Wallis  v.  Wallis, 
I  Wins.  78) ;  and  if  she  should  be  allowed  so  to  administer,  she  would 
not  be  bound  personally  on  a  note  given  by  her  for  her  husband's 
debt.  Poole  v.  Hines,  52  Ga.  500.  See,  further,  Cobb  v.  Brown,  Speer^s 
Ch.  564;  Carow  v.  Mowatt,  2  Edw.  Ch.  57 ;  Hindmarsh  v.  Southgaie,  3  B^^ss. 
324;  Chappie  v.  Cooper,  13  M.  &  W.  252;  Loop  v.  Loop,  1  Vt.  i77.— Rep. 
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will  not  confer  jurisdiction.  Id.  §  198.  The  complainant, 
indeed,  swears  that  she  resides  here,  but  she  also  swears 
that  her  parents  reside  in  Montreal,  in  Canada,  and  have 
resided  there  for  the  past  ten  years,  and  that,  when  this  suit 
was  instituted,  she  was,  and  still  is,  a  minor.  She  does  not 
claim  to  have  been  emancipated  from  her  parents,  nor  does 
she  give  any  reason  for  her  change  of  abode  from  Canada 
to  New  Jersey.  Her  domicil,  therefore,  must  be  adjudged 
to  be  that  of  her  parents.  The  domicil  of  the  legitimate 
unemancipated  minor  who  is  not  sui  juris,  and  whose  will, 
-therefore,  cannot  concur  with  the  fact  of  his  residence,  is,  if 
his  father  be  alive,  the  domicil  of  the  latter.  Phillim.  on 
Dom.  37.  It  is  an  undisputed  position  of  all  jurists,  says 
that  writer,  that,  of  his  own  accord,  proprio  marie,  the  minor 
cannot  change  his  domicil.  Ibid.  See,  also,  Stori/  on  Conji. 
of  Laws  §  4-6'  The  burden  of  proof  to  establish  the  change 
of  domicil  on  the  part  of  the  minor,  is  on  him.  Id.  §  4-7- 
It  is  not  claimed  that  the  complainant  has  gained  domicil 
-through  her  marriage.  The  defendant  does  not  appear  to 
iiave  ever  resided  in  this  state. 
The  bill  will  be  dismissed. 


Barbara  Kestler 

V. 

Louis  Kestler. 


-  Where  a  wife  declared  to  her  husband,  with  whom  she  was  living  in 
lier  house,  that  he  must  leave  the  house,  or  else  she  herself  would  (he 
not  having  been  guilty  of  cruelty  to  justify  her  action),  his  leaving 
her  under  such  circumstances  is  not  desertion. 


On  petition  for  divorce. 

Mr.  T.  D.  Hodges,  for  petitioner. 
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The  Chancellok. 

The  petitioner  sues  for  a  divorce  from  the  bond  of  matri- 
mony from  her  husband,  on  the  ground  of  willful,  con- 
tinued and  obstinate  desertion  for  three  years  and  upwards. 
The  parties  were  married  on  the  5th  of  August,  1865.. 
They  lived  together  for  about  six  weeks  immediately  there- 
after, in  Elizabeth,  in  this  state,  in  a  house  belonging  to  the 
petitioner.  He  then  left  her,  and  went  to  live  at  the  house 
of  his  father,  in  that  city,  and  has  lived  there  ever  since. 
She  has  ever  since  lived  in  her  house.  At  the  time  of  the- 
marriage  she  was  a  widow  with  three  children,  and  was- 
about  twenty-eight  years  of  age.  He  w^as  about  twenty- 
four. 

The  bill  was  filed  on  the  23d  of  October,  1878.  It 
appears,  by  the  testimony  of  the  petitioner,  that  the  defend- 
ant left  her  house  in  pursuance  of  her  positive  declaration, 
to  him  that  either  he  must  go  or  she  would.  She  says  that 
he  said  her  house  was  no  home  to  him,  and  she  then  replied 
that,  if  it  was  no  home,  he  should  go.  She  states,  as  her 
reason  for  her  declaration  above  mentioned,  that  he  was- 
jealous  of  her,  and  charged  and  taunted  her  with  infidelity 
to  him.  Whether  with  or  without  good  reason,  does  not 
appear,  except  as  she  may  be  regarded  as  denying  a  charge 
of  which  she  complains.  It  is  true,  her  son,  a  boy  of  fif- 
teen, says  his  mother  and  the  defendant  used  to  "fight'* 
and  scold,  but  it  is  clear,  from  the  testimony,  that  the 
defendant  used  no  violence  to  the  complainant.  She  com- 
plains of  no  violence,  but  only  of  his  jealousy,  and  the 
charges  against  her  which  resulted  from  it.  It  is  urged,  by 
her  counsel,  that  such  conduct  on  the  part  of  the  defend- 
ant would  have  justified  the  petitioner  in  leaving  him,  and 
if  she  had  done  so,  for  that  cause,  and  had  remained  away 
three  years,  without  overtures  for  her  return  on  his  part,. 
accompanied  with  promises  of  better  conduct,  she  would 
have  been  entitled  to  a  divorce,  on  the  ground  of  desertion. 
But,  in  the  first  place,  the  conduct  of  which  she  complains 
is  proved  only  by  her  own  testimony;  and,  again,  it  would 
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seem,  from  his  letter  to  her,  written  April  27th,  1878,  put 
ii)  evidence  by  her,  that  he  was  unwilling  to  leave  her;  that 
she  had  twice  ordered  him  away,  but,  on  the  first  occasion, 
had,  through  his  importunities,  relented,  and  permitted  him 
to  stay.  Under  the  circumstances,  he  cannot  be  found 
guilty  of  desertion  from  the  time  when  he  left  her  house. 
She  not  only  consented  to  his  leaving,  but  insisted  on  his 
doing  so,  and  it  does  not  appear  that  his  conduct  was  such 
towards  her  as  to  justify  her  in  separating  herself  from  him, 
had  he  refused  to  leave  her.  The  circumstances  are  not 
such  as  to  entitle  her  to  a  divorce.  Jennings  v.  Jennings,  2 
Beas.  38;  Moores  v.  Moores,  1  C.  K  Gr.  275;  Belton  v.  Bel- 
ton,  11  a  E.  Gr.  449. 


Henry  Schatt 

V. 

August  F.  Grosch  and  others. 

The  charter  of  the  city  of  Elizabeth  of  1863,  ^  73,  provides  that  any 
taxes  thereafter  assessed  on  lands  shall  be  a  lien  for  two  years,  para- 
mount to  any  encumbrance  thereon ;  and,  by  |  83,  such  lands  may  be 
sold  for  the  lowest  term  of  years  (but  in  no  case  exceeding  ^/ii/  years) 
for  which  any  person  will  take  the  same  and  pay  the  amount  of  the 
taxes  and  charges ;  and,  by  another  clause  of  ^  83,  such  lands,  if  not 
bid  for  when  offered  at  public  sale,  shall  be  struck  off  to  the  city  for 
the  term  o^  fifty  years.  By  a  supplement  of  1873,  the  limitation  as  to 
time  contained  in  the  first  clause  of  |  83,  is  repealed.  For  non-payment 
of  taxes  for  1872,  1873  and  1874,  on  certain  lands,  they  were  struck 
off  to  the  city  in  each  year  for  a  term  of  nine  hundred  years.  The  com- 
plainant's mortgage  on  the  premises  was  given  in  January,  1872,  and  a 
second  mortgage  thereon  in  June,  1872.  The  second  mortgagee 
redeemed  the  lands,  in  July,  1875,  by  paying  the  taxes  and  charges 
and  interest  up  to  that  time,  took  possession,  and  afterwards  paid  the 
taxes  for  1875,  1876  and  1877,  and  collected  the  rents. — Held^ 

(1)  That  the  sale  to  the  city,  because  it  was  for  a  term  (nine  hun- 
dred years)  unauthorized  by  law,  was  void,  and  that  the  second  mort- 
gagee could  derive  no  title  therefrom. 
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(2)  That  the  second  mortgagee  must  account  for  the  rents  and 
profits,  to  the  end  that  it  may  appear  whether  anything  is  due  to  it  for 
taxes  paid.  In  the  account,  it  will  have  credit  for  necessary  repairs, 
and  for  any  balance  in  its  favor  it  will  be  entitled  to  a  lien  paramount 
to  the  complainant's  mortgages.  If  there  shall  appear  to  be  a  balance 
in  its  favor,  after  charging  it  with  all  taxes  assessed,  though  not  paid, 
the  balance  will  be  credited  on  its  mortgage.  In  the  account,  aa 
betwoiii  it  and  the  complainant,  it  will  not  be  allowed  for  insurance 
premiums  paid  by  it  for  its  own  security  merely.  Interest  on  taxes 
paid  by  it  when  it  went  into  possession,  and  subsequently  thereto,  will 
be  allowed  at  the  lawful  rate,  i.  e.  at  seven  per  cent,  per  annum  up  to 
July  4th,  1878,  and  six  per  cent,  afterwards ;  and  allowance  will  be 
made  for  interest  paid  by  it  on  taxes  which  were  a  lien  when  it  went 
into  possession,  but  not  at  a  rate  exceeding  that  fixed  by  the  charter 
on  taxes  paid  before  sale. 

Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  E.  S.  Aiivater,  for  complainant. 

Mr.  T.  F.  3IcCormiek,  for  the  building  and  loan  associa- 
tion. 

The  Chancellor. 

The  questions  presented  for  decision  are,  whether  the 
building  and  loan  association,  which  is  the  holder  of  a 
mortgage  subsequent  to  those  of  the  complainant,  is  entitled 
to  priority  over  the  latter  for  money  paid  for  taxes  assessed 
upon  the  mortgaged  premises  by  the  city  of  Elizabeth  sub- 
sequently to  the  making  of  the  complainant's  mortgages; 
and,  if  so,  what  rate  of  interest  the  money  should  bear. 
The  complainant's  mortgages  are  dated  January  1st,  1872. 
One  is  for  $4,500  and  interest,  and  the  other  for  $600  with 
interest.  The  former  was  recorded  January  20th,  1872,  and 
the  latter  May  3d  in  that  year.  For  non-payment  of  the  taxes 
of  1872,  1873  and  1874,  the  premises  were  sold  by  the  city 
and  bid  in  by  it  each  time  for  a  term  of  nine  hundred  years. 
The  building  and  loan  association  (its  mortgage  is  dated 
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June  26th,  1872)  redeemed  them,  on  the  29th  of  July,  1875, 
by  payment  of  the  tax  and  costs  of  sale,  with  interest  on 
both  at  fifteen  per  cent,  per  annum,  taking  from  the  city  a 
declaration  of  sale  for  the  taxes  of  1872,  and  a  certificate  of 
sale  for  the  taxes  of  each  of  the  two  following  years  respect- 
ively. It  subsequently  paid  the  taxes  of  1875,  1876  and 
1877.  It  took  possession  under  the  declaration  of  sale,  and 
had  collected  $295.75  of  the  rents  of  the  mortgaged  prem- 
ises up  to  the  time  w^hen  the  testimony  in  the  cause  was 
taken. 

The  charter  of  the  city  of  Elizabeth  (P.  L.  1863,  p.  109 
§  7S)  provides  that  any  assessment  of  taxes  thereafter  made 
upon  any  lands  and  real  estate  in  the  city,  shall  be  and 
remain  a  lien  on  such  land  and  real  estate,  with  interest 
thereon,  and  all  costs  and  fees,  for  the  space  of  two  years 
from  the  time  when  such  assessment  shall  be  made,  not- 
withstanding any  devise,  descent,  alienation,  mortgage  or 
other  encumbrance  thereof,  &c.  By  a  supplement  to  the 
charter  (P.  L.  1869,  p.  1093),  it  is  enacted  that  all  assess- 
ments for  taxes  shall  be  a  lien  on  the  lands  and  real  estate 
bound  by  such  assessments,  from  the  day  in  each  year  when 
the  duplicates  are  delivered  to  the  receiver  of  taxes,  and 
shall,  with  the  interest  and  expenses  accruing  thereon, 
remain  a  lien  thereon  for  the  space  of  four  years,  unless 
sooner  paid  or  discharged  by  the  sale  of  the  lands  and  real 
estate.  The  taxes  assessed  upon  the  property  w^ere  a  lien 
thereon  paramount  to  the  complainant's  mortgages  when 
the  sales  were  made,  and,  if  the  sales  had  been  duly  made 
pursuant  to  the  provisions  of  the  charter,  the  title  would 
have  been  paramount  to  those  mortgages.  Trustees  of  Pub- 
lic Schools  V.  City  of  Trenton,  3  Stew.  667.  But  they  were 
not  legal.  At  each  of  them,  the  property  was  struck  ofl"  to 
the  city  for  a  term  of  nine  hundred  years,  while  fifty  years 
was  the  term  fixed  in  the  charter. 

The  charter  (P.  L.  1863,  p.  109  §  83)  provides  that,  if  any 
tax  or  assessment  remain  unpaid  on  the  day  specified  in  the 
notice,  the  city  treasurer  shall  proceed  to  sell,  by  public 
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auction,  at  the  time  and  place  appointed  therein,  the  lands 
and  real  estate  on  which  the  tax  or  assessment  shall  have 
been  imposed  or  may  be  a  lien,  for  the  lowest  term  of 
years,  but  in  no  case  exceeding  fifty  years,  for  which  any 
person  will  take  the  same  and  pay  the  amount  of  the  tax  or 
assessment,  with  the  interest  thereon,  and  all  costs,  fees, 
charges  and  expenses;  that  such  payment  shall  be  made 
before  the  conclusion  of  the  sale,  and  that,  if  not  so  made, 
the  treasurer  may  resell  the  property,  or  the  city  may  have 
its  action  against  the  purchaser  for  the  payment  and  inter- 
est at  the  rate  of  fifteen  per  cent,  per  annum ;  that  the  sale 
may  be  adjourned,  from  time  to  time,  until  the  lands  and 
real  estate  are  disposed  of,  and  such  as  are  not  bid  for  when 
offered  for  sale  or  for  resale,  shall  be  struck  off  to  the  city 
for  the  term  of  fifty  years.  By  the  eighty-fifth  section  it  is 
provided  that,  if  the  city  becomes  the  purchaser,  the  certifi- 
cates shall  be  assignable.  By  a  supplement  (P.  L.  1873, 
J).  778  §  23),  it  is  enacted  that  the  portion  of  the  first  clause 
of  the  eighty-third  section  which  limits  the  term  for  which 
real  estate  may  be  sold  for  taxes  and  assessments  to  fifty 
years,  be  amended  by  the  repeal  of  the  limitation,  and  that, 
thereafter,  such  sales  be  made  for  the  shortest  term  for 
which  any  bidder  at  the  public  sale  will  take  the  property 
and  pay  the  taxes  or  assessments,  and  interest,  costs  and 
charges  thereon.  By  this  supplement,  the  provision  in  the 
charter  limiting  the  term  for  which  the  property  may  be 
struck  off  to  the  city  was  not  affected.  When,  therefore, 
the  property  was,  for  want  of  a  bidder,  struck  off  to  the 
city  for  nine  hundred  years,  it  was  struck  off  for  a  term  not 
warranted  by  law.  The  sale  was  void,  and  no  title  passed. 
The  building  and  loan  association  must  account  for  the 
rents  and  profits  while  it  has  had  possession  of  the  mort- 
gaged premises,  to  the  end  that  it  may  appear  whether  any- 
thing is  due  to  it  for  taxes  paid.  In  the  account,  it  will 
have  credit  for  necessary  repairs,  and,  for  any  balance  in  its 
favor,  it  will  be  entitled  to  a  lien  paramount  to  the  com- 
plainant's mortgages.     If  there  appears  to  be  a  balance  iu 
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its  favor,  after  charging  it  with  all  taxes  assessed,  though  not 
yet  paid,  the  balance  will  be  credited  on  its  mortgage.  In 
the  account,  as  between  it  and  the  complainant,  it  will  not 
be  allowed  for  insurance  premiums  paid  by  it  for  its  own 
security  merely.  Interest  on  taxes  paid  by  it  when  it  went 
into  possession,  and  subsequently  thereto,  will  be  allowed 
at  the  lawful  rate,  i.  e.  at  seven  per  cent,  per  annum  up  to 
the  4th  of  July,  1878,  and  at  six  per  cent,  after  that  time. 
Allowance  will  be  made  for  interest  paid  by  it  on  taxes 
which  were  a  lien  when  it  went  into  pessession,  but  not  at  a 
rate  exceeding  that  fixed  by  the  charter  on  taxes  paid 
before  sale.  The  association  has  no  valid  claim  to  the  rents 
and  profits  under  the  declaration  or  certificates  of  sale,  for, 
as  before  stated,  they  passed  no  title. 


In  the  matter  of  the  alleged  lunacy  of  William  B.  Hill. 

In  a  return  to  a  writ  de  lunaiico  inquirendo,  that  the  alleged  lunatic 
'■  is  a  lunatic  and  of  unsound  mind,  and  does  enjoy  lucid  intervals,  so  that 
he  is  not  capable  of  the  government  of  himself,  his  lands,  tenements, 
goods  and  chattels,"  the  phrase  italicized,  whether  read  parenthetic- 
ally or  not,  is  not  objectionable  either  in  form  or  fact. 


Mr.  A.  C.  McLean,  for  petitioner. 


The  Chancellor. 


The  return  is,  that  William  B.  Hill,  the  subject  of  the 
inquiry,  "  is  a  lunatic  and  of  unsound  mind,  and  does  enjoy 
lucid  intervals,  so  that  he  is  not  capable  of  the  government 
of  himself,  his  lands,  tenements,  goods  and  chattels;"  and 
the  question  is,  whether  this  return  should  be  confirmed  as 
a  return  that  the  alleged  lunatic  is  incompetent  to  govern 
himself  or  his  affairs.  The  objection  is,  that  it  appears  that 
he  has  lucid  intervals,  from  which  it  must  be  assumed  that 
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he  is  at  times  capable  of  managing  himself  and  his  prop- 
erty. It  would  be  enough  to  say,  in  answer  to  this  objec- 
tion, that,  although  the  return  states  that  he  enjoys  lucid 
intervals,  it  expressly  declares  that  he  is  not  capable  of  gov- 
erning himself  or  his  estate,  notwithstanding  the  fact  that 
he  has  lucid  intervals.  The  words  "  and  does  enjoy  lucid 
intervals  "  may  be  read  in  parentheses.  In  fact  the  lunatic 
has  no  lucid  intervals.  He  has  only  occasional  momentary 
returns  of  the  power  of  recognition  of  a  few  most  familiar 
objects,  with  an  immediate  relapse  into  his  former  condition 
of  fatuity.  It  is  not  necessary  that  the  return  should  state 
whether  the  lunatic  has  lucid  intervals  or  not.  Ex  parte 
Feme,  5  Ves.  450 ;  Shelf ord  on  Lunacy  111. 

The  practice  of  inserting  in  the  return  a  finding  on  the 
subject  of  lucid  intervals,  is  derived  from  the  ancient  prac- 
tice under  the  writ  de  lunatico  inguirendo,  which  was  applic- 
able only  to  those  who  were  alleged  to  be  lunatics  according 
to  the  signification  of  the  term  as  it  was  then  understood. 
Anciently,  only  those  insane  persons  who  enjoyed  lucid 
intervals  were  regarded  as  lunatics;  the  mental  disorder 
being  thought  to  be  dependent  on  the  moon,  and,  therefore 
intermittent.  1  Bla.  Com.  304;  Collinson  on  Lunatics  37. 
Commissions  in  the  nature  of  the  writ  de  lunatico  inguirendo 
weie,  therefore,  devised  to  meet  the  case  of  persons  of 
unsound  mind  who  had  no  lucid  intervals  and  who  conse- 
quently were  not  considered  lunatics.  To  such  the  writ  de 
lunatico  inguirendo  was  deemed  not  to  be  applicable. 

"I  have  reason  to  believe,"  said  Lord  Eldon,  "the  court 
did  not,  in  Lord  Hardwicke's  time,  grant  commissions  of 
lunacy  in  cases  in  which  it  has  since  been  granted.  Of 
late,  the  question  has  not  been,  whether  the  party  is  abso- 
lutely insane;  but  the  court  has  thought  itself  authorized 
(though  certainly  many  difficult  and  delicate  cases  with 
regard  to  the  liberty  of  the  subject  occur  upon  that)  to  issue 
the  commission,  provided  it  is  made  out  that  the  party  is 
unable  to  act  with  any  proper  and  provident  management; 
liable  to  be  robbed  by  any  one ;   under  that  imbecility  of 
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mind  not  strictly  insanity,  but,  as  to  the  mischief,  calling- 
for  as  much  protection  as  actual  insanity."  Ridgeway  v. 
Darwin,  8  Ves.  65,  66. 

With  modern  views,  under  modern  practice,  there  appears 
to  be  no  reason,  except,  perhaps,  the  propriety  of  describ- 
ing the  malady  by  stating  its  character,  for  finding  whether 
the  lunatic  has  or  has  not  lucid  intervals.  Those  who  are 
of  unsound  mind,  but  with  intervals  of  sanity,  require  the 
protection  of  the  courts  in  regard  to  their  property  quite 
as  much  as  those  whose  condition  is  that  of  continued^ 
unabating  insanity;  for,  obviously,  the  contracts  of  the 
latter  would  be  far  more  easily  avoided  than  thfose  of  the 
former.  And  if  the  court  takes  charge  of  those  who, 
though  insane,  have  lucid  intervals,  of  course  it  will  do  so 
in  the  case  of  those  who  have  no  such  intervals.  Lord 
Eldon  quashed  a  return,  "A  lunatic  enjoying  lucid  intervals, 
and,  during  such,  capable  of  managing  his  affairs,"  and 
ordered  a  new  commission,  although  it  was  urged,  on 
behalf  of  the  lunatic,  in  opposition,  that  it  appeared  by  the 
return  that  he  was  capable  of  managing  his  affairs.  Ex 
parte  Atkinson,  Jacob  SS3. 

The  inquisition  will  be  confirmed.  . 


"William  F.  Hutchinson 

V. 

John  Swartsweller. 


1.  Accepting  the  mortgagor's  note  for  interest  due  on  a  mortgage, 
does  not  pay  the  debt  nor  discharge  the  lien. 

2.  Taking  a  second  security  of  equal  degree  with  the  first,  for  the 
same  debt,  does  not  extinguish  the  first,  unless  the  creditor  accepts  it 
with  that  understanding. 

3.  Where  a  first  mortgagee  accepts  a  new  mortgage,  and  surrenders 
a  prior  one  for  cancellation,  in  ignorance  of  the  existence  of  an  inter- 
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vening  lien,  equity,  in  the  absence  of  laches  or  other  disqualifying 
fact,  will  restore  him  to  his  original  position. 

4.  In  equity,  an  obligee  is  entitled  to  recover  the  full  amount  due  on 
his  bond,  though  it  may  exceed  the  penalty. 


On  exceptions  to  master's  report,  filed  by  Leah  Snyder, 
one  of  the  defendants. 

Mr.  H.  S.  Harris,  for  exceptant. 
Mr.  L.  D.  Taylor,  for  complainant. 

TUE    ViCE-ClIANCELLOR. 

The  defendant,  who  excepts  to  the  master's  report,  holao 
two  mortgages,  prior  in  date  and  registry  to  that  of  the- 
complainant.  They  were  given  to  secure  the  annual  pay- 
ment of  the  interest  of  certain  sums  during  the  defendant's 
life.     Receipts  for  all  interest  accrued  up  to  March  31st, 

1877,  are  endorsed  on  the  bonds  given  with  the  mortgages, 
but  it  is  admitted  they  mainly  represent  the  mortgagor's 
notes,  which  have  never  been  paid.      On  February  18th, 

1878,  the  defendant  was  induced  to  accept  a  mortgage, 
embracing  the  same  premises  covered  by  her  two  prior 
mortgages,  for  the  amount  of  the  notes,  and  to  surrender 
the  notes.  Five  mortgages  were  executed  by  the  mort- 
gagor in  the  interval  between  the  date  of  her  two  first  and 
the  date  of  her  last.  The  complainant  holds  one  of  the 
five.  When  the  defendant  accepted  the  last,  she  was  igno- 
rant of  the  existence  of  all  others,  except,  perhaps,  one 
dated  two  days  before  the  date  of  her  last.  The  complain- 
ant insists  that  the  defendant,  by  accepting  the  last,  extin- 
guished the  lien  of  her  two  prior  mortgages  to  the  extent 
of  the  debt  secured  by  the  last.  The  master  adopted  this 
view,  and  has  so  reported. 

The  question  is  one  of  intention.  Simply  accepting  the 
mortgagor's  notes  did  not  pay  the  debt,  nor  discharge  the 
lien  of  the  mortgages ;  nor  did  the  subsequent  surrender  of 
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the  notes  for  the  last  mortgage  have  that  effect.  Shipman 
V.  Cook,  1  C.  E.  Gr.  251;  Rogers  v.  Traders  Ins.  Co.,  6 
Paige  595 ;  Dunham  v.  Dey,  13  Johns.  Jfi.  Nor  will  the 
taking  of  a  second  security,  of  equal  degree  with  the  first, 
for  the  same  debt,  by  operation  of  law  extinguish  the  first. 
Acceptance  of  the  second  will  only  operate  as  an  extinguish- 
ment of  the  first,  when  it  is  shown  that  the  creditor  accepted 
the  second  mortgage  with  the  understanding  that  that 
should  be  its  effect.  Gregory  v.  Thomas,  W  Wend.  17 ;  2 
Jones  on  Mori.  §  9£9. 

Judge  Comstock,  in  Hill  v.  Beebe,  13  N.  Y.  564-,  says : 
*'  The  proposition  is,  indeed,  quite  elementary  that  the  mere 
act  of  taking  a  new  security  from  the  same  party,  and  upon 
the  same  property,  does  not  merge  or  extinguish  a  prior 
one."  Substantially  the  same  view  is  enforced  in  Flanagan 
V.  Wesicott,  3  Stock.  264  '■,  Davis  v.  Maynard,  9  Mass.  242 ; 
Rogers  v.  Traders  Ins.  Co.,  6  Paige  595 ;  Eagle  Ins.  Co.  v. 
Pell,  2  Edw.  Ch.  634. 

A  debt  is  not  honestly  extinguished  until  it  is  paid  in 
cash  or  its  equivalent;  nor  can  a  security  be  considered 
released  or  surrendered  where  no  payment  has  been  made, 
until  some  act  or  word  of  the  creditor  is  proved,  clearly 
manifesting  an  intention  of  relinquishing  or  foregoing  his 
right. 

Where  a  first  mortgagee  accepts  a  new  mortgage  and 
surrenders  a  prior  one  for  cancellation,  in  ignorance  of  the 
existence  of  an  intervening  lien,  equity,  in  the  absence  of 
laches  or  other  disqualifying  fact,  will  restore  him  to  his 
original  position.  Bruse  v.  Nelson,  35  Iowa  157 ;  2  Jones  on 
Mort.  §  971.  And  so,  where  lands  are  sold  under  a  decree 
founded  on  a  first  mortgage,  the  second  mortgagee  not 
having  been  made  a  party  to  the  suit,  in  consequence  of  the 
mistake  of  the  solicitor  of  the  complainant,  equity,  for  the 
protection  of  the  purchaser,  will  treat  the  mortgage  under 
which  the  sale  was  made  as  unextinguished,  and  will,  on  a 
bill  by  the  purchaser,  put  the  second  mortgagee  to  his  elec- 
tion either  to  redeem  or  be  foreclosed.      Parker  v.  Child, 
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10  C.  E.  Gr.  If.1.  These  authorities  render  it  perfectly  clear 
that,  unless  it  has  been  satisfactorily  shown  that  the  defend- 
ant intended,  by  the  acceptance  of  the  last  security,  to  give 
up  the  lien  of  her  first,  the  first  remains  in  full  vigor.  The 
case  is  barren  of  all  evidence  of  such  a  purpose.  On  the 
contrary,  it  is  quite  conclusively  proved  that  her  pmrpose  in 
accepting  the  last  mortgage  was  to  get  security  for  what  it 
was  supposed  was  then  unsecured,  and  not  to  give  up  or 
relinquish  anything. 

The  sum  due  on  each  of  the  defendant's  bonds  exceeds 
its  penalty.  This  being  so,  the  complainant  contends  that 
the  defendant's  recovery  must  be  limited  to  the  penalty. 
The  rule  is  firmly  settled  the  other  way,  not  only  here,  but 
in  most  of  our  sister  states.  In  a  suit  in  equity  for  the 
recovery  of  a  bond  debt,  either  upon  the  bond  itself,  or  a 
mortgage  given  to  secure  the  bond,  the  obligee  is  entitled 
to  recover  the  full  amount  due,  though  it  exceeds  the  pen- 
alty. Long's  adm'r  v.  Long,  1  C.  E.  Gr.  69.  This  rule 
strictly  accords  with  the  intention  of  the  parties  to  the 
instrument,  and  is  in  perfect  harmony  with  the  demands  of 
justice. 

The  exceptions  must  be  sustained,  with  costs.  The 
defendant  is  entitled  to  a  decree  giving  her  the  paramount 
place  among  the  encumbrancers  for  all  interest  unpaid. 


John  C.  Danly 

V. 

The  Executor  of  Peter  Cummins,  deceased. 

Where  the  interest  of  a  fund  is  directed  to  be  paid  to  one  person  for 
life,  and  the  principal  fund  to  another  on  the  death  of  the  first,  com- 
missions for  collecting  and  paying  the  interest  must  be  paid  out  of 
the  income,  and  are  not  chargeable  against  the  principal. 
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On  final  hearing  on  bill  and  proofs. 
Mr.  Charles  D.  Thompson,  for  complainant 
Mr.  J.  G.  Shipman,  for  defendant. 

The  Vice-Chancellor. 

This  is  a  suit  for  a  legacy.  The  testator,  Peter  Cum- 
mins, directed  his  executor  to  invest  one-fourth  part  of  the 
residue  of  his  estate,  on  good  security,  and  pay  the  interest 
thereof  annually  to  his  daughter  Julian,  during  her  life, 
and,  on  her  death,  to  divide  the  principal  among  certain 
persons,  of  whom  the  complainant  is  one.  By  the  death 
of  the  life  tenant  the  principal  has  become  payable.  No 
question  is  raised  as  to  the  complainant's  right;  the  contest 
is  simply  as  to  the  amount  he  is  entitled  to  recover. 

The  defendant  insists  that  he  is  entitled  to  be  paid  com- 
missions, out  of  the  principal  fund,  on  the  interest  received 
and  paid  by  him  to  the  life  tenant.  No  commissions  were 
deducted  from  the  interest,  but  the  whole  was  paid  over  to 
the  life  tenant.  Commissions  on  the  principal  fund  were 
paid  out  of  the  general  estate  on  the  settlement  of  the 
defendant's  account. 

The  principle  laid  down  by  the  court  of  errors  and 
appeals  in  Holcombe  v.  Holcombe,  S  Stew.  597,  is,  in  my 
opinion,  precisely  in  point.  It  was  there  held,  that  a  life 
tenant  must  wholly  bear  all  charges  which  do  not  go  to  the 
permanent  benefit  of  the  estate  or  fund,  and,  consequently, 
that  a  tax  levied  upon  a  fund  invested  for  the  use  of  one 
person  for  life,  with  remainder  to  another,  must  be  paid  out 
of  the  income  of  the  fund.  That  judgment  rests  on  the 
maxim,  that  he  who  gets  the  benefit  of  the  fund  ought  to 
bear  its  burden.  No  distinction  can  be  made  between  taxes 
and  commissions,  which,  as  a  matter  of  right,  will  cast 
taxes  on  the  income  and  commissions  on  the  principal. 
Commissions  are  allowed  as  compensation,  not  only  for  the 
safe  keeping  of  the  fund,  but  also  for  receiving  and  paying 
14 
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over  the  interest,  while  taxes  are  imposed  for  the  protection 
and  security  given  to  the  fund  by  the  government  which 
exacts  them.  The  principle  of  the  case  just  mentioned 
must,  in  my  judgment,  determine  this. 

But,  it  is  necessary  to  add,  this  precise  question  has  been 
repeatedly  ruled.  In  McKnighfs  ex'rs  v.  Walsh,  8  C.  E. 
Gr.  14^,  a  testator  had  directed  his  executor  to  invest 
$25,000,  and  pay  the  interest  thereof  to  his  daughter,  Sarah, 
during  her  life,  and  after  her  death  to  pay  the  principal  to 
her  child  or  children.  In  a  contest  between  the  legatee  in 
remainder  and  the  executor,  as  to  whether  the  latter  was 
entitled  to  any  commissions  at  all,  he  having  retained  the 
fund  uninvested  and  used  it  in  his  own  business.  Chancellor 
Zabriskie  held  that  the  legatee  was  entitled  to  the  principal 
free  from  commissions.  Commissions  were  disallowed  on 
the  ground  that  the  executor  had  committed  a  breach  of 
trust,  but  the  chancellor,  in  commenting  upon  the  executor's 
rights  and  duties,  said,  that  if  he  had  properly  invested  the 
fund  and  collected  and  paid  over  the  interest,  his  right  to 
commissions  would  have  been  limited  to  the  interest,  and 
they  could  only  have  been  deducted  from  the  interest  after 
the  rate  to  be  allowed  had  been  fixed  by  the  proper  tribunal. 
The  same  judge,  in  Lathrop  v.  Smallefs  ex'rs,  8  C.  E.  Gr. 
192,  said,  that  an  executor  holding  a  fund  to  be  invested  for 
the  use  of  one  person  for  life,  with  remainder  to  another, 
was  entitled  to  commissions  out  of  the  yearly  interest,  but 
he  had  no  authority  to  withhold  any  part  of  the  interest  in 
payment  of  commissions  until  an  allowance  had  been  made 
by  the  proper  court.  And  Surrogate  Bradford,  in  Booth  v. 
Amerman,  4.  Bradf.  129,  decided  that,  where  the  interest  of 
a  fund  is  directed  to  be  paid  to  one  person  for  life  and  the 
principal  to  another  on  the  death  of  the  first,  commissions 
and  taxes  must  be  paid  out  of  the  interest,  and  are  not 
chargeable  against  the  principal.  He  had  previously 
enforced  the  same  rule  in  Westerfield  v.  Westerjield,  1  Bradf. 
198.  Where  the  gift  is  in  the  form  of  an  annuity,  or  it 
clearly  appears  the  testator  intended  a  specific  sum  should 
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be  paid  at  certain  periods,  clear  of  all  imposts  and  charges, 
a  different  rule  prevails,  and,  in  such  cases,  the  life  tenant  is 
not  bound  to  submit  to  any  diminution.  Mc Comb's  Case,  If, 
Bradf.  151;  Swett  v.  Boston,  18  Pic-k.  128;  3  Wms.  on  ExWs 
{6  Am.  ed.)  1647. 

Principle  and  authority  are  both  opposed  to  the  defend- 
ant's claim.  The  complainant  is  entitled  to  recover  the 
amount  of  his  legacy,  without  deduction  for  commissions. 


Frances  R.  Jones 

V. 

William  H.  Knauss. 


1.  A  citizen  of  another  state,  who  comes  into  this  state  voluntarily 
and  without  subpcBna,  for  the  purpose  of  giving  evidence  in  a  suit 
pending  in  this  court,  cannot  be  taken  on  a  ca.  sa.  while  he  remains 
here  as  a  witness. 

2.  His  arrest,  at  any  time  while  the  court  may  require  his  attend- 
ance before  it  as  a  witness,  is  an  invasion  of  its  prerogative,  for  which 
it  may  discharge  him. 

John  S.  Allen  was  arrested,  by  virtue  of  a  ca.  sa.  issued 
out  of  the  Essex  circuit  court,  while  in  attendance  before 
the  vice-chancellor  as  a  witness  in  the  above  cause.  He 
resides  in  Connecticut,  and  had  come  here,  voluntarily,  to 

Note. — That  a  party  to  a  suit  or  a  witness  is  privileged  from  arrest 
while  in  attendance  thereon,  and  going  and  returning,  see  cases  cited 
in  1  Chit.  Arch.  Q.  B.  780;  1  Tidd's  Pr.  195;  1  Greenl.  on  Evid.  ^?  316-318; 
1  Whart.  on  Evid.  ?  389;  2  Phill.  on  Evid.  {^th  Am.  ed.)  820'.  Besides 
these,  the  followin<;  instances,  where  such  privilege  was  recognized, 
may  be  noticed  :  Where  the  arrest  was  made  at  a  subsequent  term  to 
which  plaintiffs  cause  had  been  continued  [Com.  v.  Hugcfeford,  9  Pick. 
257;  Smylhev.  Banks,  ^  D all.  329) ;  while  a  defendant  was  returning 
from  an  appearance  to  a  habeas  corpus  issued  from  a  federal  court,  and 
another  habeas  corpus.,  issued  from  a  state  court,  was  served  on  her 
{Evert' s  Case,  2  Disn.  33  ;  see  Bex  v.  Deleval,  3  Burr.  14S4;  Rex  v.  Blake,  2 
Nev.  &  M.  312) ;  a  service  of  a  subpoena  to  answer  a  bill  in  chancery  on 
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give  evidence.  His  visit  had  no  other  object.  He  was  not 
served  with  subpoena  in  Connecticut  or  here.  His  examina- 
tion had  been  concluded,  the  evidence  on  both  sides  closed, 
and  the  argument  commenced,  prior  to  his  arrest.  The 
arrest  was  made  in  the  vice-chancellor's  chamber,  shortly 
after  the  adjournment  for  the  midday  recess,  and  while  the 
vice-chancellor  was  absent.  The  petitioner  was  at  once, 
after  his  arrest,  taken  from  the  vice-chancellor's  chambers 
to  the  sheriff's  office.  He  now  applies  to  be  discharged,, 
claiming  that  his  arrest  was  unlawful, 

Mr.  John  A.  Cobb,  for  petitioner. 
Mr.  John  W.  Taylor,  for  respondent. 

The  Vice-Chancellor. 

The  supreme  court,  in  1809,  decided  that,  according  to 
the  rule  prescribed  by  our  statute  {Rev.  p.  380  §  15),  a  wit- 


a  witness  attending  another  cause  [Martin  v.  Ramsey,  7  Humph.  260)  / 
after  one  arrest  and  bail  ^iven  thereto  [Clarke  v.  Simpson,  1  McMull. 
286) ;  although  the  second  arrest  was  in  another  county  [Sadler  v.  Ray,  5 
Rich,  523) ;  while  attending  a  reference  before  a  master  in  vacation 
[Vincent  v.  Watson,  1  Rich.  19^;  Huddeson  v.  Prizer,  9  Phila.  65)  ;  while 
attending  from  another  state,  to  hear  an  argument  in  his  own  case  in 
the  court  of  appeals  [PeWs  Case,  1  Rich.  197) ;  while  attending  a  suit 
in  the  common  picas  [Harris  v.  Grantham,  Coxe  142);  after  an  insolvent 
discharge,  and  while  returning  from  a  session  of  the  court,  under  a 
notice  from  the  plaintiff  [Richards  v.  Goodson,  2  Va.  Cas.  381);  while 
defendant  was  returning  home  from  attendance  on  a  suit  [Hammers' 
hold  V.  Rose,  7  Jones  629) ;  or  coming  voluntarily  to  attend  it  [Solomon 
V.  Underhill,  1  Camp.  229) ;  or  coming  to  court  under  a  subpoena  [Dick- 
enson's Case,  3  Harring.  517) ;  or  voluntarily  attending  from  another 
state  [Ballinger  v.  Elliott,  72  N.  C  596 ;  May  v.  Shumway.  16  Gray  86 ; 
Thompson's  Case,  122  Mass.  Jf28 ;  Person  v.  Pardee,  6  Hun  ^77,  66  N.  Y. 
124;  Juneau  Bank  v.  McSpedan,  5  Biss.  64;  Brett  v.  Brown,  IS  Abb.  Pr. 
[N.  S.)  295) ;  even  where  both  parties  were  non-residents  [Henegar  v. 
Spangler,  29  Ga.  217) ;  attending  a  police  court  as  a  prosecutor  [Mon- 
tague V.  Harrison,  3  C.  B.  [N.  S.)  292) ;  or  the  execution  of  a  writ  of 
inquiry  (  Walters  v.  Rees,  4  Moore  34)  ;  after  a  plaintiff's  bill  had  been 
dismissed  [Andrewes  v.  Walton,  1  McN.  &  G.  380)  ;  attending  the  regis- 
trar's oflBce  with  his  solicitor,  to  settle  the  terms  of  a  decree  [Newton  v. 
Askew,  6  Hare  319) ;  or,  as  a  witness  before  a  registrar  in  bankruptcy 
[Ex  parte  Burt,  2  M.  D.  &  DeG.  666) ;  a  husband  of  a  petitioner,  who 
ought  to  have  been  but  was  not  a  party  to  the  cause  [Ex  parte  Britten, 
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ness  was  not  entitled  to  immunity  from  arrest  while  attend- 
ing court,  unless  his  attendance  was  in  obedience  to  process 
of  subpoena.  Mogcrs  v.  Bullock,  2  Pen.  517.  The  witness 
who  claimed  immunity  in  that  case  was,  undoubtedly,  I 
think,  a  citizen  of  this  state,  and,  as  such,  amenable  to  the 
process  of  our  courts.  If  the  fact  had  been  otherwise,  it 
was  quite  too  important  to  have  escaped  mention  by  the 
learned  reporter,  who  was  a  member  of  the  court  which 
decided  the  case.  I  think  it  may,  therefore,  well  be  doubted 
whether,  in  a  case  like  the  present,  where  the  witness  is  not 
bound  to  obey  the  process  of  the  courts  of  this  state,  and 
whose  attendance  cannot  be  compelled  by  compulsory 
means,  and,  if  procured  at  all,  must  be  voluntary,  it  would 
be  held  that  attendance  in  obedience  to  process  is  necessary 
to  immunity.  An  absurd  purpose  should  not  be  imputed 
to  the  legislature.  They  certainly  did  not  intend  to  deprive 
the  suitors  of  this  state  of  the  testimony  of  witnesses  resid- 
ing in  foreign  jurisdictions;    nor  can  it  be  supposed  that 


^  Jur.  943,  1  Mon.  D.  &  D.  278) ;  a  bankrupt,  durinp  the  forty  days 
allowed  for  liis  examiriation  (Ex  parte  Hehby,  1  Dea.  &  Ch.  16 ;  Ex 
parte  Donlevy,  7  Ves.  S17 ;  KimbaWs  Case^  2  Ben.  S8,  2  Bank.  Reg.  114); 
a  defendant  attending:  a  master  under  a  warrant  to  produce  papers 
[Frankhjn  v.  Colqhoun,  1  Madd.  580;  Sidgier  v.  Birch,  9  Ves.  69);  attend- 
ing a  motion  against  him  {Bromley  v.  Holland,  5  Ves.  2) ;  or  before  an 
arbitrator  [Moore  v.  Booth,  3  Ves.  350);  a  common  councilman  sum- 
moned by  the  mayor  of  the  corporation  to  attend  an  election  ordered 
by  mandamus  {Nixon  v.  Burt,  7  Taunt.  682). 

As  to  what  constitutes  an  attendance :  Merely  being  a  suitor  at  the 
time  of  arrest  is  not  sufficient  ( Gray  v.  Ayres,  Tap-pan  16^)  ;  a  party  while 
dining  in  the  evening,  after  attending  his  cause  all  dav  in  court,  is 
exempt  {Lightfoot  v.  Cameron,  2  W.  Bl.  1113 ;  Newland  v.  Harland,  8  Scott 
70;  Atty-Gen.  \.  Skinners  Co.,  8  Sim.  377);  a  plaintiff  waiting  in  the 
vicinity  of  the  court  for  his  cause  to  be  called  {Childerston  v.  Barrett,  11 
East  439;  Walker  v.  Webb,  3  Anst.  941;  Ex  parte  Hurst,  1  Wash.  C.  C. 
186) ;  waiting  redeundo,  in  a  picture-shop  on  the  way,  not  an  unreason- 
able time  {Luntley  v.  ,  1  Cr.  &  M.  579)  ;  going  into  a  tailor-shop 

on  his  way  home  [Pitt  v.  Coombs,  3  Nev.  &  M.  212) ;  during  a  detention 
of  a  month  as  a  witness  before  a  master  [Brown  v.  McDermott,  2  Ir.  Eq. 
3S8  ;  Burke  v.  Higgins,2  Hogan  110  ;  Gibbs  v.  Phillipson,  1  Buss.  &  M.  19) ; 
during  an  adjournment  of  the  examination  by  the  master  {Ex  parte 
Temple,  2  Ves.  &  B.  395;  Spencer  v.  Newton,  6  Ad.  &  El.  623 ;  Ex  parte 
Rtissell,  1  Rose  278)  ;  a  party  going  into  another  county  to  attend  the 
taking  of  a  deposition,  in  a  suit  pending,  although  he  afterwards 
•determine  not  to  have  it  taken  (  Weiherill  v.  Seiizinger,  1  Miles  237) ; 
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they  intended  to  send  the  writs  of  our  courts  into  jurisdic- 
tions where  they  would  be  entitled  to  no  more  force  than  so- 
much  blank  paper.  In  my  view,  it  is  much  more  reason- 
able  to  conclude  they  simply  meant  that  process  should  be- 
used  within  our  own  jurisdiction,  where  it  is  entitled  to- 
command  respect  and  obedience.  Much  the  same  view  has 
already  been  expressed  by  Mr.  Justice  Depue,  in  Dungan- 
ads.  Miller,  8  Vr.  182. 

But  this  case  presents  a  much  more  important  question, 
than  a  question  of  privilege  to  the  witness.  "Was  not  the 
arrest  an  invasion  of  the  prerogative  of  this  court?  It  is 
the  undoubted  right  of  every  tribunal  entrusted  with  the 
determination  of  questions  of  fact,  to  compel  the  attend- 
ance of  witnesses,  and  to  hold  and  control  them  until  the 
purposes  of  their  attendance  are  fully  accomplished.  This- 
power  is  absolutely  indispensable  to  the  discharge  of  their 
functions.  The  witness  in  this  case  had  not  been  dis- 
charged, and,  although  his   examination   had    been   com-^ 

coming  into  town  several  days  before  his  cause  was  likely  to  be  heard 
[Ex  parte  Tillotson,  2  Stark.  4.70;  Persse  v.  Persse,  5  H.  of  L.  Cas.  671). 

The  following  are  instances  where  a  plea  of  privilege  was  overruled : 
Where  the  witness's  attendance  was  voluntary  {Harde?ibrook^s  Case,  8- 
Abb.  Pr.  4I6)  /  on  service  of  a  summons  merely,  without  an  arrest  [Hop- 
kins ads.  Cob^lrn,  1  Wend.  S92 ;  Pollard  v.  Union  Pac.  P.  R.,  7  Abb.  Pr^ 
[N.  S.)  70 ;  Legrand  v.  Bedinger,  Jf.  Mon.  539 ;  Hunter  v.  Cleveland,  1  Brev. 
167 ;  Huntington  v.Shultz,  Harp.  452 ;  Wilder  v.  Welsh,  1  McArthur  566); 
where  the  defendant  was  in  attendance  as  a  suitor  before  United  States 
land  commissioners  [Page  v.  Randall,  6  Cal.  32). 

A  common  informer  is  not  protected  [Ex  parte  Cobbett,  7  El.  &  Bl. 
955) ;  nor  a  party  attending  court  to  assist  his  solicitor  about  duties 
properly  the  business  of  the  solicitor  [Flatten/  v.  Anderson,  6  Ir.  Eq. 
518) ;  nor  attending  a  court  of  bankruptcy  on  his  own  petition  [Plomer 
V.  MacDonough,  1  DeG.  &  Sm.  232)  ;  as  to  a  creditor  attending  to  prove 
his  claim  [Ex  parte  King,  7  Ves.  312  ;  Ex  parte  Bryant,  1  Madd.  49;  Ex 
parte  Kerney,  1  Atk.  55  ;  Ex  parte  Dick,  2  W.  Bl.  1142;  Kinder  v.  Williams, 
4  D.  &  E.  377)  ;  aliter,  where  the  bankrupt  is  attending  to  be  examined^ 
although  the  previous  examination  had  been  adjourned  sine  die  [Ex 
parte  Ross,  1  Rose  260  ;  Kimball's  Case,  2  Ben.  38)  ;  where  a  witness  vol- 
untarily leaves  the  place  of  trial,  during  a  recess  from  Friday  until 
Monday  [Rex  v.  Piatt,  3  W.  N.  C.  187). 

The  privilege  does  not  extend  to  criminal  cases,  as  where  the  defend- 
ant had  been  brought  into  the  state  as  a  fugitive  from  justice  ( Williams: 
V.  Bacon,  10  Wend.  636;    Com.  v.  Daniel,  4  Clark  [Pa.)  49);  after  a  dis- 
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pleted,  his  further  attendance  had  not  been  dispensed  with. 
His  further  examination  might  have  become  necessary  for 
the  correction  of  his  testimony,  or  to  supply  an  omission 
arising  from  the  inadvertence  of  counsel.  Until  discharged 
by  the  court  he  was  subject  to  its  order,  and  his  arrest  with- 
drew him  from  the  power  of  the  court  at  a  time  when  it 
had  a  right  to  his  presence,  and  while  his  actual  attendance 
before  the  court  might  have  been  necessary  for  the  due 
administration  of  justice.  The  fact  that  the  court  was  not 
actually  in  session  when  the  arrest  was  made,  is  quite 
immaterial;  the  decisive  fact  is,  the  witness  was  arrested 
while  he  was  in  attendance  before  the  court,  and  while  he 
was  subject  to  its  power  and  entitled  to  its  protection.  In 
the  interim  between  the  adjournment  from  one  day  until 
the  next,  the  court  does  not  lose  its  power  over  those  who 
have  attended  before  it  as  witnesses  and  have  not  been  dis- 
charged; nor  does  an  adjournment  so  far  withdraw  the  pro- 
tection of  the  court  that,  in  the  interval,  an  unscruj)ulou8 

charge  on  a  recofrnizance  on  a  criminal  charge  [Moore  v.  Green,  73  N. 
C.  S94;  Key  v.  Jetio,  1  Pittsb.  117 ;  Scott  v.  Curtis,  27  Vt.  762;  Hare  v. 
Hyde,  16  Q.  B.  394;  Jacobs  v.  Jacobs,  3  Dowl.  P.  C.  675  ;  Rex  v.  Douglas, 
7  Jur.  39;  Anon.,  1  Dowl.  P.  C.  157) ;  or  after  a  trial  and  acquittal 
[Goodivin  V.  Lordon,  1  Ad.  &  El.  378 ;  Addicks  v.  Bush,  1  Phila.  19) ;  or 
trial  and  conviction  [Lucas  v.  Albee,  1  Den.  666);  but  see  Bours  v. 
Tuckerman,  7  Johns.  538  ;  Rex  v.  Wigley,  7  Car.  &  P.  %;  Callans  v.  Sherry, 
Al.  &  Nap.  125;  Gilpin  \.  Cohen,  L.  R.  [4  Exch.)  131;  Benninghoff  \. 
Oswell,  37  How.  Pr.  235). 

Such  an  illegal  arrest  is  no  cause  of  abating  the  writ  [Booraem  v. 
Wheeler,  12  Vt.  311;  see  Hubbard  v.  Sanborn,  2  N.  H.  468)  ;  a  prior  illegal 
arrest  from  which  defendant  was  discharged,  will  not  prevent  a  subse- 
quent legal  one  [Petrie  v.  Fitzgerald,  1  Daly  401;  Van  Wezel  v.  Van 
Wezel,  1  Edw.  Ch.  113;  Barrack  v.  Newton,  1  Q.  B.  525;  Andrews  v.  Wal- 
ton, 1  McN.  &  G.  380 ;  Towers  v.  Newton,  1  Q.  B.  319 ;  Cartwright  v. 
Keely,  7  Taunt.  192 ;  Shults  v.  Andrews,  54  How.  Pr.  380 ;  Lagrave's  Case, 
14  Abb.  Pr.  [N.  S.)  333;  Humphrey  v.  Camming,  5  Wend.  90;  Hart  v. 
Kennedy,  15  Abb.  Pr.  290). 

As  to  what  constitutes  a  deviation  sufficient  to  forfeit  the  privilege, 
see  [Chaffee  v.  Jones,  19  Pick.  260;  Salhinger  v.  Adler,  2  Robt.  [N.  Y.) 
704;  Glark  V.  Grant,  2  Wend.  257 ;  Shults  v.  Andrews,  54  How.  Pr.  380 ; 
Wilbur  V.  Boyer,  1  W.  N.  C.  154;  Selby  v.  Hills,  8  Binq.  166;  Pers.ie  v. 
Persse,  5  H.  of  L.  Cas.  671;  Pitt  v.  Coombs,  5  B.  &  Ad.  1078;  Herron 
V.  Stokes,  6  Ir.  Eq.  125 ;  Strong  v.  Dickenson,  1  M.  &  W.  488 ;  Jones  v.  Rose, 
11  Jur.  379;  Hatch  v.  Blissett,  2  Str.  986 ;  Ricketts  v,  Gurney.  7  Price  699  f 
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suitor  may  punish  them,  by  arrest,  for  giving  evidence 
against  him,  or  prevent  them,  by  the  same  means,  from  giv- 
ing evidence  which  he  fears  may  prejudice  him.  If  such 
obstructions  to  the  course  of  justice  were  tolerated,  because 
the  court  was  impotent  to  remove  them,  its  administration 
would  soon  be  impossible. 

Unless  the  courts  can  give  immunity  from  arrest  to  those 
who  appear  before  them  to  testify,  and  free  them,  at  least 
while  assisting  in  the  administration  of  justice,  from  every- 
thing like  terror  and  intimidation,  their  power  is  not  ade- 
quate to  the  full  discharge  of  the  duties  with  which  they 
are  charged.  This  prerogative  was  said,  by  Judge  Kane,  to 
be  founded  in  the  necessities  of  judicial  administration,  and 
he  held,  even  the  service  of  a  summons  on  a  person  who 
had  attended  before  him,  as  an  invasion  of  it,  and  set  the 
writ  aside.  His  judgment  was  approved  by  Chief  Justice 
Taney  and  Justice  Grier.  Parker  v.  Hotchkiss,  1  Wall.  Jr. 
269.  Many  cases  might  be  cited  in  support  of  the  power. 
I  refer  to  those  only  which  are  almost  precisely  analogous : 
Noiris  v.  Beach,  3  Johns.  294-;  Dixon  v.  Ely,  4-  Edw.  Ch.  557 ; 
Seaver  v.  Robinson,  3  Duer  622. 


Sidgier  v.  Birch,  9  Ves.  69;  Ex  parte  Clarke,  2  Dea.  &  Ch.  99;  ^fahoa  v, 
Mahon,  2  Jr.  Eq.  ^0 ;  Atty-Gen.  v.  Leather  Sellers  Co.,  7  Beuv.  157). 

What  amounts  to  a  waiver  of  the  privilege  [Stewart  v.  Howard,  15 
Barb.  26;  Bandall  v.  Crandall,  6  Hill  SJfS ;  Farmer  v.  Bobbins,  4?  How. 
Pr.  415;  Green  v.  Bonaffon,  2  MUps  219 ;  Woods  v.  Davis,  34  N.  H.  328 ; 
Washburn  v.  Phelps,  24  Vt.  506 ;  Geyer  v.  Inoin,  4  Ball.  107 ;  Tipton  v. 
Harris,  Peck  4^4)- 

As  to  the  proper  court  in  which  to  apply  for  a  discharge,  and  the  pro- 
ceedings thereon  (Kimpion  \.L.  &  N.  W.  Co.,  9  Exch.  766 ;  Pitt  v.  Evans, 
2^  Dowl.  P.  C.  223;  Walker  v.  Webb,  3  Anst.  941;  Bumfs  Bankruptcy 
{9th  ed.)  692 ;  Com.  v.  Hambright,  4  ^-  '^  ^-  ^W  j  United  States  v.  Ednie, 
9  S.  <£-  P.  149  ;  Kinsman  v.  Reinex,  2  Miles  200;  EverCs  Ci.ie.  1  Disn.  S3; 
I/yell  V.  Goodwin,  4  McLean  29;  Humphrey  v.  Cum7ning.  5  Wend.  90; 
Grover  v.  Green,  1  Cairns  116 ;  Taft  v.  Hoppin,  Anth.  N.  P.  255 ;  Kim- 
balVs  Case,  2  Ben.  554,  6  Blatch.  292  ;  VaWs  Case,  3  Ben.  431. 

That  the  officer  making  such  arrest  is  not  liable  [Cooley  on  Torts,  192 ; 
also,  Moore  v.  Chapman,  3  Hen.  &  M.  260 ;  Wood  v.  Kinsman.  5  Vt.  588 ; 
Carle  v.  Delesdernier,  13  Me.  363  ;  Nowell  v.  Tripp,  61  Me.  426  ;  see  Thurs- 
ton V.  Martin,  5  Mason  497 ;  Kerr  v.  Mount,  28  N.  Y.  659 ;  Green  v.  Morse, 
5  Me.  291;  Sperry  v.  Willard,  1  Wend.  32;  Gill  v.  Miner,  I4  Ohio  St.  182). 
-Rep. 
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The  petitioner  was  examined  under  an  order  opening  the 
testimony  in  this  case,  and  giving  the  defendant  leave  to 
examine  the  petitioner  and  one  other  witness,  for  the  pur- 
pose of  proving  certain  newly-discovered  facts.  The  order 
directed  the  witnesses  to  be  examined  in  open  court.  The 
nature  of  the  evidence  proposed  to  be  offered  rendered  it 
highly  important  that  its  production  should  be  controlled 
by  the  court.  Had  the  petitioner  been  aware  that  he  was 
liable  to  arrest,  and  for  that  reason  had  refused  to  come 
here  without  an  order  giving  him  safe  conduct,  there  can 
be  no  doubt  it  would  have  been  granted.  The  power  and 
duty  of  the  court  in  this  respect,  I  think,  are  clear.  It  is 
true,  such  protection  was  neither  solicited  nor  extended  in 
advance  of  his  coming ;  but  will  it  be  consistent  with  the 
dignity  and  justice  which  should  ahvaj's  characterize  judi- 
cial conduct,  to  refuse  to  give  him  now,  because  we  have 
his  testimony,  the  protection  we  would  have  extended  to 
him  to  get  his  testimony  if  it  had  been  asked  for  in 
advance  ?     I  am  very  decidedly  of  opinion  it  will  not. 

The  question  presented  by  this  motion  was  one  of  such 
great  practical  importance,  in  view  of  the  nisi  prius  charac- 
ter of  hearings  before  the  vice-chancellor,  that  I  thought  it 
ought  not  to  be  decided  without  consultation  with  the  chan- 
cellor, and  I  accordingly  laid  it  before  him.  I  am  gratified 
to  be  able  to  state  that  he  fully  concurs  in  the  opinion  that 
the  arrest  of  the  petitioner  was  unlawful,  and  that  he  must, 
therefore,  be  discharged. 


Peter  P.  R  Hayden 

V. 

Benjamin  0.  Dutcher. 


An  easement  of  light  and  air,  supplied  to  the  windows  of  one  person 
from  the  premises  of  another,  cannot  be  acquired  in  this  state  by  a 
mere  user  for  tw*enty  years  under  a  claim  of  right. 
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On  application  for  an  injunction,  heard  on  bill  and 
answer. 

Mr.  Charles  Borcherling,  for  complainant. 

Mr.  George  W.  Hubbell,  for  defendant. 

The  Vice-Chancellor. 

The  decision  of  this  case  involves  the  solution  of  a  single 
problem :  Is  the  doctrine  of  the  common  law  of  England, 
in  respect  to  the  acquisition  of  an  easement  in  light  and  air 
by  adverse  user,  in  force  in  this  state  ? 

The  complainant  seeks  to  have  the  defendant  enjoined 
from  erecting  a  wall  on  his  own  land,  which  will  effectually 
close  up  and  render  useless  eighteen  windows  in  the  com- 
plainant's building,  overlooking  the  defendant's  garden. 
The  lands  are  situate  in  the  city  of  Newark.  Though  the 
answer  denies  the  fact,  it  will  be  assumed,  for  present  pur- 
poses, that  the  complainant's  windows  have  existed,  just  as 
they  now  are,  for  more  than  twenty  years  prior  to  the  com- 
mencement of  this  suit,  and  that  the  complainant,  and 
those  under  whom  he  claims,  have  used  and  enjoyed  them 
continuously,  under  a  claim  of  right,  without  dispute,  for 
for  the  whole  of  that  period.  The  case  made  by  the  bill, 
puts  the  complainant's  right  to  the  easement  in  question 
distinctly  and  exclusively  on  the  ground  of  adverse  user. 
The  pleadings  show  that  the  estates,  which,  it  is  contended, 
hold  to  each  other  the  relation  of  dominant  and  servient, 
originated  in  distinct  and  perfectly  independent  sources  of 
title;  the  case,  therefore,  stands  free  from  any  claim  of 
right  to  a  servitude  arising  by  implication. 

There  are  cases,  both  ancient  and  modern,  which  adjudge 
that  an  easement  of  the  character  under  consideration  may 
be  created  by  an  implied  covenant.  It  was  said,  in  Palmer 
V.  Fletcher,  1  Lev.  122,  decided  in  1675:  "If  I  have  a  house 
with  certain  lights  in  it,  and  lands  adjoining,  and  I  sell  the 
house,  but  keep  the  land  adjoining,  neither  I,  nor  any  one 
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claiming  under  me,  can  obstruct  the  lights  by  building  on 
the  land  I  retained,  for,  by  selling  the  house,  I  sell  an  ease- 
ment in  the  lights  also."  And  Chief-Justice  Holt,  in  1705, 
in  referring  to  Palmer  v.  Fletcher,  when  pronouncing  judg- 
ment in  Tenant  v.  Goldwin,  2  Ld.  Raym.  1093,  said :  "  But, 
if  I  had  sold  the  vacant  piece  of  ground  and  kept  the  house, 
without  reserving  the  benefit  of  the  lights,  my  vendee 
might  build  against  my  house.  But,  in  the  other  case, 
where  I  sell  the  house,  the  vacant  piece  of  ground  is  by 
that  grant  charged  with  the  lights." 

It  would  seem  to  be  unquestionably  just  that  such  an 
implication  should  be  made  whenever  the  easement  is 
necessary  to  the  full  use  and  beneficial  enjoyment  of  the 
thing  granted.  The  validity  of  an  easement  thus  created 
was  recognized  in  Story  v.  Odin,  12  Mass.  157 ;  United  States 
V.  Appleton,  1  Sumn.  602.  The  pertinent  maxims  are :  "  No 
man  shall  derogate  from  his  own  grant,"  and  "  Whoever 
grants  a  thing,  shall  be  understood  to  grant,  also,  whatever 
is  indispensable  to  the  full  beneficial  enjoyment  of  it." 

So  far  as  I  am  aware,  the  question  under  consideration  is 
untouched  by  a  single  common  law  adjudication  of  this 
state,  and  the  complainant  might,  therefore,  very  properly, 
be  turned  away  simply  because  both  his  right,  and  the  law 
on  which  he  rests  it,  are  as  yet  unestablished  and  unrecog- 
nized in  such  manner  as  to  entitle  him  to  the  aid  of  a  court 
of  equity.  But  the  question  is  not  a  new  one  in  this  court. 
It  has  twice  been  the  subject  of  judicial  consideration. 
First,  in  1838,  by  Chancellor  Pennington,  who,  in  Ho' c son 
V.  Pitienger,  1  Gr.  Ch.  64-,  said  that,  as  a  general  rule,  in  a 
case  of  ancient  lights,  where  they  have  existed  for  upwards 
of  twenty  years,  undisturbed,  the  owner  of  the  adjoining 
lot  has  no  right  to  obstruct  them ;  particularly  so  if  the 
person  who  built  the  house  also  owned  the  adjoining  lot, 
and  then  subsequently  sold  the  house,  but  kept  the  lot. 
He,  however,  admitted  that  the  enforcement  of  this  doctrine 
in  populous  cities,  where  land  is  very  valuable,  and  where 
it  is  the  constant  practice  to  place  buildings  side  by  side^ 
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would  be  productive  of  great  injustice.  It  is  proper,  also, 
to  remark,  that  it  is  quite  obvious,  even  upon  a  cursory 
perusal  of  the  opinion,  that  the  conclusion  reached  in  that 
■case  rested  mainly  on  the  idea  that  an  easement  there  had 
been  created  by  an  implied  covenant  not  to  obstruct,  rather 
than  by  adverse  user. 

The  second  case,  Kiiig  v.  Miller,  4-  Hal.  Ch.  569,  was 
decided  by  Chancellor  Halsted,  in  1851.  No  allusion  is 
made  to  the  previous  case,  or  to  any  other  adjudication  or 
dictum,  nor  is  there  anything  in  his  opinion  which  will  jus- 
tify the  belief  that  the  subject  was  at  all  considered  in  the 
liglit  of  either  antecedent  or  cotemporaneous  investigations, 
and  yet  the  opinion  presents  a  very  accurate  epitome  of  all 
the  decisive  considerations  which  have  induced  the  tribunals 
of  this  country  very  generally  to  repudiate  the  doctrine. 
He  thus  combats  it :  "  Where  one  has  a  right  to  put  up  a 
building  on  the  spot  where  he  erects  it,  and  to  continue  it 
there,  and  the  adjoining  owner  can  do  nothing  to  prevent 
its  erection  there,  and  can  do  nothing  to  prevent  its  remain- 
ing there,  it  is  absurd  to  say  that  the  latter  can,  by  lapse  of 
time,  lose  his  right  to  build  up  to  his  line.  A  person,  by 
making  an  erection  on  his  own  property,  which  he  has  a 
right  to  make  and  continue  there,  and  which  the  adjoining 
owner  has  no  means  of  preventing,  can  thereby  acquire  no 
right  injurious  to  his  neighbor."  The  same  view,  in  a  much 
more  amplified  form,  will  be  found  expressed  in  Parker  v. 
Foote,  19  Wend.  309;  Meyers  v.  Gemmel,  10  Barb.  537 ;  Car- 
rig  V.  Dee,  III,  Gray  583  \  Ingraharn  v.  Hutchinson,  2  Conn. 
584-;  Cherry  v.  Stein,  11  Md.  1;  Napier  v.  Bidwinkle,  5 
Rich.  311;  Haverstick  v.  Sipe,  33  Pa.  St.  371;  Ray  v. 
Sweeney,  6  Reporter  74;  Sterin  v.  Hanch,  17  Am.  Law 
Reg.  (N.  S.)  4^5  and  note;  Hilatt  v.  3Iorris,  10  Ohio 
St.  530;  Mullen  v.  Stricher,  19  Ohio  St.  135;  Morrison  v. 
Marquardt,  24  Iowa  35.  And  the  following  text  writers 
state  that  the  doctrine  has  received  but  a  limited  recoff- 
nition  in  this  country,  and  that  even  the  states  which,  \h 
early' times,  gave   it   the   most  cordial   recognition,  have 
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now  either  discarded  it  entirely  or  greatly  modified  it. 
Wood  on  Nuisances  152  §  153 ;  Washburn  on  Eas.  497  §  17; 
3  Kent's  Com.  UB. 

The  argument  in  exposition  of  the  infirmities  of  the  doc- 
trine, is,  I  think,  presented  more  forcibly  by  Justice  Bron- 
8on,  in  Parker  v.  Foote,  than  in  any  opinion  or  disquisition 
that  has  come  under  my  notice.  Stated  in  substance,  his 
argument  is  this :  A  grant  may  be  rationally  presumed 
where  the  user,  if  not  rightful,  has  been  an  immediate  and 
continuing  injury  to  the  person  against  whom  the  presump- 
tion is  made.  His  property  has  either  been  invaded,  or  his 
beneficial  interest  in  it  has  been  rendered  less  valuable.  If 
one  commits  a  daily  trespass  on  the  land  of  another,  under 
a  claim  of  right  to  pass  over,  or  feed  cattle  upon  it,  or 
divert  the  water  from  his  mill,  or  throw  it  back  upon  his 
land  or  machinery,  the  injury  is  of  such  a  character  that  he 
may  have  immediate  redress  by  action ;  and  if  he  stands  by, 
acquiescingly  and  unresistingly,  his  conduct  affords  strong 
presumptive  evidence  that  the  acts  done  against  his  property 
were  done  of  right.  But,  in  the  case  of  windows  overlook- 
ing the  land  of  another,  the  injury,  if  any,  is  merely  ideal 
and  imaginary.  The  light  and  air  which  they  admit  are 
not  the  subjects  of  grant,  nor  of  property  beyond  the 
moment  of  actual  occupancy.  In  such  a  case  there  is  no 
adverse  user,  nor,  indeed,  any  use  whatever  of  another's 
property.  No  foundation  is,  therefore,  laid  for  indulging  in 
any  presumption  against  the  rightful  owner. 

The  claim  of  the  complainant  might  very  properly  be 
rejected  at  this  point,  not  only  on  the  authority  of  the  judg- 
ment pronounced  in  King  v.  Miller,  but  also  on  the  further 
ground  that  the  legal  principle  which  he  must  invoke  to 
support  it,  is,  in  the  almost  unanimous  judgment  of  the 
judicial  mind  of  the  country,  opposed  to  reason  and  justice. 

But  another  consideration  remains  to  be  adverted  to. 
Justice  Bronson,  in  the  opinion  of  which  conspicuous  men- 
tion has  already  been  made,  says  that  it  would  be  very 
difficult  to  prove  that  the  rule  in  question  was  known  to  the 
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common  law  at  the  time  the  American  colonies  declared 
themselves  independent  of  the  crown  of  Great  Britain.  A 
judgment  pronounced  by  the  court  of  queen's  bench,  in 
1588,  is  reported  in  Cro.  Eliz.,  Bury  v.  Pope,  in  which  it  is 
said  that  it  was  agreed  by  all  the  justices,  that  if  two  men 
be  the  owners  of  two  parcels  of  land  adjoining,  and  one  of 
them  doth  build  a  house  upon  his  land  and  makes  windows 
and  lisfhts  looking:  into  the  other's  land,  and  this  house  and 
lights  have  continued  for  the  space  of  thirty  or  forty  years, 
yet  the  other  may,  upon  his  own  soil,  lawfully  erect  a  house 
against  the  other's  lights  and  windows,  and  he  can  have  no 
action,  for  it  was  his  own  folly  to  build  his  house  so  near  to 
his  neighbor's  land;  and  it  was  adjudged  accordingly.  At 
this  date,  a  user  to  raise  a  right  by  prescription,  must  have 
continued  "  during  time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,"  or  from  the  beginning  of  the 
reign  of  Richard  I.  Hence,  it  may  be  said  that  this 
case  cannot  be  held  to  have  decided  that  such  right  could 
not  be  created  by  prescription,  but  it  may  also  be  answered 
that  it  did  not  decide  that  it  could.  The  first  case  that 
I  have  been  able  to  find,  recognizing  the  doctrine,  is  men- 
tioned in  ^  Saund.  175a,  under  the  title  of  Lewis  v.  Piice. 
It  was  decided  by  Wilmot  J.,  at  the  Worcester  spring 
assizes  of  1701,  and  the  right  was  there  allowed  on  a  user 
of  forty  years.  The  same  judge,  at  common  bench  sittings 
in  1769,  upheld  the  right  on  a  user  of  fifty  or  sixty  years. 
Dougal  v.  Wilson,  2  Saund.  175b. 

The  reports  furnish  no  evidence  of  a  decision  by  the 
court  of  king's  bench,  in  which  the  doctrine  was  recognized, 
earlier  than  31ich.,  W  Geo.  Ill  {1786).  In  that  year  the 
right  seems  to  have  been  expressly  and  fully  recognized  on 
a  user  of  twenty  years.  Danoin  v.  Upton,  Q  Saund.  175d. 
If  this  was  the  first  sanction  the  doctrine  received  at  West- 
minster Hall — and  it  is  the  first,  I  think,  of  which  any  relia- 
ble evidence  can  be  found — it  is  clear  it  was  no  part  of  the 
common  law  put  in  force  here  by  the  constitution  of  July 
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2d,  1776,  and  never  constituted  a  part  of  the  common  law 
of  this  state. 

Chancellor  Bates,  recently,  in  a  very  learned  and  vigorous 
opinion,  attempts  to  show  that  the  doctrine  in  question  con- 
stituted part  of  the  common  law  of  England  long  prior  to  the 
American  Revolution.  Clawson  v.  Primrose,  15  Am.  Law 
Reg.  [N.  S.)  6.  He  admits,  however,  it  was  not  recognized 
by  the  king's  bench,  on  a  user  of  twenty  years,  prior  to  the 
decision  in  Darwin  v.  Upton,  in  1786,  but  says,  when  the 
period  of  user  was  reduced  from  sixty  to  twenty  years,  as 
the  period  within  which  a  presumptive  title  might  be 
acquired  to  any  one  of  the  many  incorporeal  rights  recog- 
nized by  the  common  law,  it  was  reduced  as  to  all.  Stated 
in  his  own  language,  his  argument  is  this :  "  Whenever  the 
ancient  prescriptive  period  of  immemorial  user,  measured 
at  first  from  the  reign  of  Richard  I,  as  a  fixed  period,  and 
afterwards  by  sixty  years,  was  abandoned  as  to  immemorial 
rights  finally,  and,  in  lieu  of  it,  the  rule  of  twenty  years,  by 
analogy  to  the  statute  of  James,  was  adopted  by  judicial 
decisions,  which  applied  the  modified  rule  to  any  incorporeal 
right  whatever,  it  became  thenceforth  the  law  of  all  incor- 
poreal rights,  and,  as  well,  the  law  of  title  to  the  enjoyment 
of  light  and  air  as  to  any  other  species  of  right.  For  the 
rule  of  analogy  when  applied  to  the  first  species  of  incorpo- 
real right  which  called  for  its  application,  was  adopted  as 
the  law  of  the  whole,  and  thus  became,  by  judicial  decision, 
the  law  of  the  whole."  This  conclusion  seems  to  me  to  be 
a  palpable  non  sequitur. 

An  adjudication  that  an  adverse  user  of  a  right  of  way, 
over  the  lands  of  another,  for  twenty  years,  shall  establish  a 
presumptive  right  to  such  way,  adjudges,  neither  as  a  matter 
of  fact  or  law,  that  even  a  similar  right,  though  different  in 
name,  will  be  upheld  upon  a  like  period  of  user.  It  may  be 
sufficient  to  raise  an  expectation  that  such  will  be  the  course 
of  judicial  action,  but  it  does  not  so  establish  the  law.  A 
right  of  way  and  a  right  to  the  enjoyment  of  light  and  air, 
are  both,  according  to  the  English  notion,  properly  denomi- 
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nated  incorporeal  rights,  but  the  distinction  between  them 
is  80  marked  and  fundamental  that,  it  seems  to  me,  any 
reasoning  concerning  them,  based  simply  on  analogy,  nmst 
prove  fallacious.  The  first  can  be  acquired  only  by  positive 
open  acts  of  invasion  and  trespass,  but  the  other  springs 
from  the  simple  use  of  one's  own  property  in  a  lawful  man- 
ner, and  the  mere  failure  of  the  adjacent  owner  to  occupy 
his  laud  with  any  sort  of  structure  which  will  obscure  light 
and  obstruct  air.  Between  such  things  there  is  no  analogy, 
and  there  can  be  no  just  reasoning  about  them  by  com- 
parison. 

But  further  criticism  of  the  opinion  is  unnecessary.  It  is 
enough  to  say  of  the  doctrine  under  consideration,  it 
is  utterly  unsuited  to  our  condition,  and  cannot  be  enforced 
here  without  producing  the  most  disastrous  consequences. 
It  is  certain,  it  was  never  directly  sanctioned  at  Westmin- 
ster Hall  until  after  our  separation  from  Great  Britain,  and 
it  is  equally  clear,  I  think,  that  the  view  that  it  constituted 
part  of  the  common  law  prior  to  that  time,  has  no  support 
whatever,  except  in  an  argument  based  entirely  on  analogy. 
Such  evidence  is  quite  too  feeble,  when  it  is  remembered 
that  even  the  ancient  doctrine  of  prescription  has  never  been 
adopted  in  this  state  {Ackerman  v.  Shelp,  3  Hal.  125 ;  Allen 
V.  Stevens,  5  Dutch.  513),  to  authorize  the  recognition  of  the 
doctrine  by  this  court.  To  justify  the  introduction  or  main- 
tenance of  a  rule  so  certain  to  produce  mischievous  results, 
the  court  must  be  able  to  ground  it  upon  something  more 
satisfactory  and  more  convincing  than  the  doubtful  evidence 
of  a  strained  presumption. 

I  conclude,  therefore,  that  the  right  the  complainant 
claims  is  no  part  of  the  property  system  of  this  state,  and 
that  the  injunction  he  asks  must  be  refused,  and  his  bill 
dismissed,  with  costs. 
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Clara  W.  Warner 

V. 

Bezaleel  Warner. 


1.  To  enable  a  defendant  to  avail  himself  of  condonation  as  a, 
defence  to  a  suit  for  divorce,  he  must  set  it  up  either  by  plea  or  answer. 

2.  In  case  it  has  been  omitted  through  mistake  or  unskillfulness  in 
pleading,  the  court  may,  to  prevent  grave  wrong,  permit  it  to  be  inter- 
posed by  supplemental  answer,  upon  such  terms  as  will  afiford  the 
complainant  an  opportunity  to  disprove  it. 

3.  Condonation  is  always  conditional,  the  condition  being  that  the 
pardoned  party  shall  in  the  future  treat  the  other  with  conjugal  kind- 
ness. 

4.  The  commission,  subsequently,  of  any  offence  which  falls  within . 
the  cognizance  of  a  matrimonial  court,  is  a  violation  of  the  condition, 
and  vitiates  the  pardon.  * 

5.  Evidence  taken  on  a  preliminary  matter,  especially  before  issue 
joined,  cannot  be  read  on  final  hearing,  except  under  an  order  of  the' 
court. 


On  final  hearing  on  bill,  answer  and  proofs. 
Mr.  B.  B.  Seymour^  for  complainant. 
Mr.  8.  H.  Baldwin,  for  defendant. 

The  Yice-Chancellor. 

This  is  a  suit  for  divorce,  founded  on  charges  of  adultery. 
The  evidence  in  support  of  the  charges  leaves  no  doubt  of 
their  truth.  Their  truth  is  established  so  conclusively  that 
I  deem  a  reference  to  even  the  most  material  facts  wholly 
unnecessary.  But  the  proof  of  their  condonation  is  almost 
equally  strong.  'No  such  defence,  however,  is  made  by  the 
answer.     Can  the  defendant  avail  himself  of  it? 

To  enable  a  defendant  to  avail  himself  of  condonation  as 
a  defence,  he  must  set  it  up  either  by  plea  or  answer. 
Jones  V.  Jones,  3  C.  E.  Gr.  34. ;  Smith  v.  Smith,  4  Paige  4SS. 
15 
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Actions  of  divorce,  like  all  other  suits  mter  partes,  are  sub- 
ject to  that  wise  and  salutary  rule  which  requires  that  the 
grounds  of  an  action  or  a  defence  shall  be  clearly  stated  in 
the  pleadings,  in  order  that  each  of  the  parties  may  be  dis- 
tinctly informed  what  he  is  required  to  answer  or  meet,  to 
the  end  that  he  may  be  afforded  a  full  and  fair  opportunity 
to  disprove  whatever  is  alleged  by  his  adversary,  either  to 
inculpate  or  in  exculpation.  It  is  an  elementary  rule  that  a 
defendant  shall  not  have  the  benefit  of  a  defence  not  dis- 
closed by  his  answer,  and  a  rigid  adherence  to  this  rule  is 
so  manifestly  vital  to  the  safe  administration  of  justice  that 
no  consideration  of  policy  or  morals  can  ever  justify  a 
departure  from  it.  It  is  quite  as  indispensable  to  openness 
and  fairness  in  the  administration  of  justice,  that  a  com- 
plainant shall  not  be  defeated  in  the  vindication  of  his 
rights,  by  a  defence  unknown  to  the  record,  and  which  he 
has  not  had  a  full  legal  opportunity  to  meet  and  disprove,  as 
it  is  that  a  defendant  shall  not  be  held  answerable  on  a 
cause  of  action  of  which  he  has  never  been  legally  informed 
nor  required  to  answer. 

While  it  is  clear  the  defendant  cannot,  in  the  present 
condition  of  the  pleadings,  avail  himself  of  the  defence  of 
condonation,  it  does  not  follow  that  a  decree  must  be  pro- 
nounced contrary  to  truth  and  the  very  right  of  the  case. 
Courts  of  equity  do  not  permit  truth  and  right  to  be  sac- 
rificed to  preserve  form,  nor  allow  justice  to  be  defeated, 
and  wrong  to  triumph,  on  a  mere  mistake  or  unskillful n ess 
in  pleading.  If  necessary  to  the  accomplishment  of  justice, 
ihe  court  may  yet  permit  this  defence  to  be  interposed  by 
supplemental  answer,  upon  such  terms  as  will  affbrd  the 
complainant  a  full  opportunity  to  be  heard  in  disproof  of  it. 
That  course,  however,  is  not  necessary  to  the  doing  of  jus- 
tice. Enough  now  appears  in  the  evidence  to  fully  demon- 
strate that,  if  this  defence  had  been  properly  set  up,  it 
would  not  have  barred  the  complainant's  right  to  relief. 

Condonation  is  always  conditional,  the  condition  being 
that  the  pardoned  party  shall  in  the  future  treat  the  other 
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with  conjugal  kindness.  And  by  this  is  meant  that  he 
•shall  not  only  refrain  from  a  repetition  of  the  offence  for- 
given, but  shall  also  refrain  from  committing  any  (fther 
x)ffence  which  falls  within  the  cognizance  of  a  matrimonial 
court.  Chancellor  Walworth  at  one  time  held  a  much 
more  restricted  view.  He  thought  that  nothing  short  of  a 
repetition  of  the  offence  forgiven,  or  the  doing  of  an  injury 
ejusdem  generis,  should  operate  as  a  revival  of  the  first 
(Johnson  v.  Johnson,  4-  Paig^  ^60);  but  this  view  was  disap- 
proved by  the  court  of  errors  of  ]S"ew  York,  where,  in  the 
same  case  on  appeal,  it  was  said :  "  The  good  sense  of  the 
condition  which  accompanies  condonation  is,  that  the 
offending  husband  shall  not  only  abstain  from  adultery,  but 
shall,  in  the  future,  treat  his  wife  with  conjugal  kindness. 
Hence,  cruelty  is  a  breach  of  the  condition  and  revives 
■adultery."  14-  Wend.  6JfS.  The  contrary  doctrine  would 
render  condonation  practically  unconditional ;  for,  if  a  new 
adultery  must  be  proved  to  revive  the  first,  the  revival  is  of 
no  value  or  importance ;  for,  in  establishing  the  fact  neces- 
sary to  revival,  a  new  and  independent  cause  of  action  is 
established,  sufficient  for  all  purposes  of  justice  and  relief. 
The  rule  first  stated  is  supported  by  sound  policy  and  good 
sense,  and  is  now  the  accepted  doctrine  of  the  English 
courts,  and  has  been  uniformly  followed  in  this  country, 
whenever  occasion  has  arisen  for  its  application,  except  in 
the  instance  already  mentioned.  Durant  v.  Durant,  3  Eng. 
Ec.  323;  D'Aguilar  v.  B'Aguilar,  Id.  329;  Fop  kin  v.  Pop- 
Jcin,  Id.  325 ;  Bramwell  v.  Bramwell,  5  Eng.  Ec.  24-1 ;  ^Vors- 
Uy  V.  WorsUy,  6  Eng.  Ec.  249 ;  Eldred  v.  Eldred,  7  Eng.  Ec. 
144;  Palmer  v.  Palmer,  2  Sw.  ^  Tr.  62;  Dent  v.  Dent,  4  Sw. 
^  Tr.  105 ;  Jo'hnson  v.  Johnson,  1  Edw.  Ch.  4^9  ;  Hoffmire  v. 
Hoffmire,  3  Edw.  Ch.  174,  S-  C.  on  appeal,  7  Paige  60 ;  Odom 
V.  Odorti,  36  Ga.  286 ;  2  Bish.  on  Mar.  ^  Biv.  §  63. 

The  evidence  leaves  no  room  to  doubt  that  the  defendant 
has  violated  the  condition  on  which  his  pardon  was  granted. 
Since  he  was  pardoned,  he  has  carried  on  a  secret  corres- 
pondence, under  a  fictitious  name,  with  the  woman  with 
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whom  he  had  been  criminally  intimate ;  he  has  also  fur- 
nished her  with  money,  and  made  her  presents,  and  visited 
her  "fHthout  the  knowledge  of  his  wife.  When  his  wife 
threatened  to  have  his  paramour  arrested,  he  concerted 
measures  for  her  protection.  Indeed,  it  is  impossible  to 
believe,  in  view  of  the  defendant's  conduct,  that  his  lasciv- 
ious relations  with  his  associate  in  guilt  were  ever  entirely 
broken  off.  His  treatment  of  his  wife  has  been  the  very 
opposite  of  conjugal  kindness,  and  deprives  him  of  all  right 
to  plead  her  pardon  as  a  bar  to  her  suit. 

It  is  proper  to  add,  that  the  defendant,  by  his  answer,  in 
addition  to  a  denial  of  the  charges  made  against  him,  pre- 
fers counter-charges.  He  says  his  wife  has  also  been  guilty 
of  adultery.  No  attempt  has  been  made,  since  his  answer 
was  filed,  to  prove  the  truth  of  these  charges.  In  the 
proofs  taken  before  answer,  on  the  question  as  to  which  of 
the  parties  should  have  the  custody  of  the  children  pending 
the  suit,  some  testimony  was  given  having  a  tendency  to 
support  the  truth  of  one  of  these  charges,  but  the  com- 
plainant, by  her  own  oath,  in  that  proceeding,  either  fully 
denied  or  explained  every  accusing  fact  or  circumstance. 
She  was  a  competent  witness  on  the  question  then  before 
the  court.  Evidence  taken  on  a  preliminary  matter,  especi- 
ally before  issue  joined,  cannot  be  read  on  final  hearing 
except  under  an  order  of  the  court.  Holcombe  v.  Holcombey. 
2  Stock.  285 ;  Underhill  v.  Van  Cortlandt,  S  Johns.  Ch.  355. 
No  such  order  was  applied  for,  nor  was  the  testimony  read 
on  final  hearing,  nor  has  it  been  considered.  In  the  pro- 
ceeding before  the  court  in  which  the  incriminating  evi- 
dence was  taken,  the  complainant  could,  with  safety,  rely 
on  the  counter-evidence  furnished  by  her  own  oath,  but  the 
situation  is  now  entirely  changed ;  her  evidence  is  not  com- 
petent on  the  issue  now  before  the  court,  and,  if  the  other 
is  admitted,  it  will  stand  undenied  and  unchallenged.  For 
this  reason,  had  an  application  been  made  at  the  final  hear- 
ing to  admit  it,  it  must  have  been  rejected  altogether,  or 
only  granted  on  such  terms  as  would  have  afforded  the  com- 
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plaiaant  a  reasonable  opportunity  to  disprove  it.  Until 
made  evidence  on  the  issue  of  the  suit,  the  complainant  had 
a  right  to  understand  that  it  could  not  be  used  on  final 
-hearing. 

The  complainant  is  entitled  to  a  decree. 


Caroline  Vredenburgh 

V. 

"William  H.  Burnet  and  others. 

1.  Priority  of  record  will  not  give  a  right  of  preference  in  payment 
to  one  of  two  concurrent  mortgages,  if  both  are  held  by  the  same  per- 
son. 

2.  If  one  of  the  two  is  assigned  by  the  mortgagee,  upon  a  represent- 
.  ation  that  it  is  the  first  lien  upon  the  premises,  such  representation 

will  make  it  so  as  against  the  assignor. 

3.  But  as  against  a  subsequent  assignee  of  the  other,  without  notice, 
such  representation  is  a  secret  equity  by  which  he  will  not  be  bound. 

4.  An  assignee  of  a  mortgage  takes  it  subject  to  all  the  defences 
which  the  mortgagor,  or  those  who  have  succeeded  to  his  rights,  may 
•urge  against  it,  but  free  from  secret  equities  created  by  the  mortgagee 
in  favor  of  third  persons. 

5.  Whatever  puts  a  party  upon  inquiry,  amounts,  in  judgment  of 
law,  to  notice,  provided  the  inquiry  became  a  duty,  and  would,  if  pur- 
sued, have  led  to  a  discovery  of  the  requisite  fact. 


On  final  hearing  on  bill,  answer  and  proofs. 
Mr.  Aram  G.  Sayre,  for  complainant. 
Mr.  Joseph  Couli,  for  defendant. 

The  Vice-chancellor. 

The  only  point  disputed  in  this  case  is,  which  of  two 
inortgages  is  entitled  to  be  first  paid.   They  were  both  made 
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May  20th,  1871,  by  the  same  mortgagor,  to  the  same  mort- 
gagee, and  cover  the  same  premises.  Both  have  since  been 
assigned.  That  now  held  by  the  complainant  was  assigned 
May  22d,  1871,  and  recorded  the  next  day,  May  23d ;  the 
other  was  recorded  May  22d,  1871,  and  remained  the  prop- 
erty of  the  mortgagee  until  August  21st,  1873,  when  he 
assigned  it  to  the  defendant,  William  H.  Burnet. 

Both  mortgages  having  been  executed  at  the  same  time, 
and  both  being  the  property  of  the  same  person  at  the  time 
the  one  now  held  by  the  defendant  was  recorded,  the  fact 
that  one  was  recorded  on  one  day  and  the  other  on  the 
next,  did  not  change  them  from  concurrent  to  successive 
liens.  Priority  of  record  will  not  give  a  right  of  preference 
in  payment  to  one  of  two  concurrent  mortgages,  if  both  are 
held  by  the  same  person.  Though  recorded  at  different 
times,  they  still  remain  concurrent  liens.  Gausen  v.  Tom- 
linson,  8  C.  E.  Gr.  4-06.  Such  mortgages  are  not  within 
either  the  letter  or  policy  of  the  registry  acts ;  they  provide 
simply  for  successive  liens,  not  concurrent.  They  are  stat- 
utes of  notice,  their  principal  design  being  to  give  each  suc- 
cessive mortgagee  notice  of  what  burdens  precede  his ;  but 
where  two  mortgages  are  taken  at  the  same  time,  by  the 
same  person,  on  the  same  lands,  recording  them  will  inform 
him  of  nothing  he  does  not  already  know.  To  protect  him- 
self against  liens  subsequently  acquired,  he  must  make 
them  matters  of  record;  but  it  is  not  possible  for  him,  by 
recording  one  before  the  other,  to  raise  against  himself  a 
sufficient  right  or  equity  to  be  the  fit  subject  of  the  protec- 
tion of  the  law.  If,  on  a  sale  of  the  mortgaged  premises,  a 
sum  sufficient  to  pay  both  is  not  raised,  his  loss  must  be  the 
same,  whether  he  leaves  them  as  they  are,  concurrent  liens, 
or  attempts  to  treat  them  as  successive  liens.  Up  to  the 
time  the  mortgagee  assigned  the  one  now  held  by  the  com- 
plainant, both  mortgages  unquestionably  held  equal  rank, 
and  were  entitled  to  be  paid  concurrently. 

Their  position  has,  however,  since  been  changed.  The 
mortgagee  testified  that,  at  the  time  he  negotiated  the  sale 
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of  the  one  now  held  by  the  complainant,  he  was  informed 
by  the  person  who  negotiated  the  purchase  that  the  moneys 
he  held  for  investment  were  trust  funds,  and  he  would  pur- 
chase nothing  but  a  first  mortgage.  He  says  he  thereupon 
stated  that  the  mortgage  he  wanted  to  sell  was  a  first  mort- 
gage. This,  undoubtedly,  as  between  the  mortgagee  and 
any  subsequent  holder  of  that  mortgage,  gave  it  the  supe- 
rior rank  as  against  the  mortgage  he  retained.  His  repre- 
sentation invested  the  mortgage  he  sold  with  an  equity,  as 
against  the  one  he  retained,  that  he  would  never  be  per- 
mitted to  question  or  destroy.  But  does  his  assignee  stand, 
in  this  respect,  where  he  does  ?  In  other  words,  did  tlie 
defendant  acquire  title  to  his  mortgage  charged  with  the 
equities  to  which  it  would  have  been  subject  in  the  hands 
of  his  assignor?  The  established  doctrine  of  this  court  is, 
that  the  assignee  of  a  mortgage  takes  it  subject  to  all  the 
defences  which  the  mortgagor,  or  those  who  have  suc- 
ceeded to  his  rights,  may  urge  against  it,  but  free  from 
latent  or  secret  equities,  created  by  the  mortgagee  in  favor 
of  third  persons.  Losey  v.  Simpson,  3  Stock.  254- ;  Woodruff' 
V.  Depue,  1  McCart.  175 ;  Lee  v.  Kirkpatrick,  Id.  26 J^;  Starr 
V.  Haskins,  11  C.  K  Gr.  4.15;  Be  ^YiU  v.  Yan  Sickle,  2  Stew. 
212 ;  Putnam  v.  Clark,  Id.  4-15.  A  concealed  defect  or 
secret  equity,  arising  from  the  conduct  of  those  who  pre- 
viously owned  the  property,  of  which  the  purchaser  had  no 
notice,  cannot  be  set  up  against  him.  Danhury  v.  Robinson, 
1  McCart.  219.  Where  two  persons  holding  successive 
mortgages,  recorded  in  the  order  of  their  execution,  agree, 
by  writing,  that  the  first  shall  stand  second  in  order  of  pay- 
ment, and  the  holder  of  the  one  made  second  by  the  agree- 
ment subsequently  assigns  it  to  an  innocent  purchaser  for 
value,  upon  a  representation  that  it  is  first  in  order  of  pri- 
ority, such  agreement  is  a  latent  or  secret  equity,  and  \a 
without  force  against  a  bona  fide  assignee.  No  caution  or 
diligence  which  it  is  possible  for  the  most  careful  purchaser 
to  exercise,  will  enable  him  to  discover  a  secret  arrange- 
ment of  this  nature,  and,  unless  notice  of  it  is  brought  home 


232  CASES  IN  CHANCERY.  [31  Eq. 

Vredenburgh  v.  Burnet. 

to  him,  he  will  not  be  bound  by  it.  N.  Y.  Chemical  Mfg. 
Co.  V.  Peck,  2  Hal.  Ch.  37.  A  contrary  rule  would  render 
mortgages  practically  inalienable.  No  such  consequences, 
however,  attend  the  other  branch  of  the  rule,  for  it  is 
always  easy  for  an  assignee,  before  purchasing,  to  inquire 
of  the  mortgagor,  or  of  those  who  have  succeeded  to  hip 
rights,  whether  or  not  its  validity  will  be  disputed. 

When  the  equity  resides  in  the  debtor,  it  may  be  easily 
discovered  by  the  exercise  of  ordinary  caution ;  but  when 
it  resides  in  a  stranger  to  the  transaction  which  gave  birth 
to  the  mortgage,  and  does  not  appear  in  the  papers,  nor  on 
the  records,  its  discovery,  if  possible  at  all,  is  a  pure  matter 
of  chance.  Unless  it  has  been  shown  that  the  defendant 
was,  at  the  time  of  his  purchase,  chargeable  with  notice  of 
the  arrangement  by  which  his  mortgage  was  made  subordi- 
nate to  that  of  the  complainant,  it  is  clear,  I  think,  that  he 
holds  his  mortgage  free  from  any  equity  created  by  that 
arrangement. 

Did  the  defendant  have  such  notice?  The  mortgaged 
premises  consist  of  two  city  lots,  lying  adjacent,  one  with  a 
dwelling  on  it  and  the  other  vacant.  The  defendant  says 
that,  at  the  time  he  purchased  his  mortgage,  the  mortgagee 
told  him  that  the  mortgage  now  held  by  the  complainant 
was  the  first  lien  on  the  dwelling-house  lot,  and  that  the 
other  mortgage  was  the  first  lien  on  the  vacant  lot.  This 
constituted,  at  least,  partial  notice  of  the  arrangement. 
Both  mortgages  were  then  matters  of  public  record ;  the 
defendant  must  be  charged  with  notice  of  every  fact  prop- 
erly constituting  part  of  the  record,  and  he  nmst,  also,  be 
assumed  to  have  known  what  the  law  was.  When,  there- 
fore, he  was  informed  that  the  mortgage  now  held  by  the 
complainant  was  the  first  lien  on  the  dwelling-house  lot,  and 
that  the  other  was  the  first  lien  on  the  vacant  lot,  he  was 
bound  to  understand  that  an  arrangement  had  been  made 
between  the  parties,  subsequent  to  the  execution  of  the 
papers,  different  from  that  which  existed  between  them  by 
force  of  the  papers.     Without  such  information,  he  had  a 
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right  to  relj  upon  the  papers.  Looking  simply  at  them,  or 
at  the  record  of  them,  he  had  a  right  to  understand  that 
the  mortgages  stood  as  concurrent  liens ;  but  when  he  was 
informed  that  they  had  ceased  to  hold  to  each  other  the 
relation  which  the  law  would  assign  to  them,  and  that  their 
position  had  been  changed  from  concurrent  to  successive 
liens,  as  to  certain  portions  of  the  mortgaged  premises,  by 
agreement  of  the  parties,  he  received  sufficient  notice  of 
the  arrangement  under  which  the  complainant  claims,  to 
put  him  upon  inquiry,  and  to  make  it  his  duty  to  apply  for 
further  information.  The  mortgagor  was  his  copartner. 
He  had  always  paid  the  interest  for  the  mortgagor  on  the 
complainant's  mortgage,  and  when  he  was  informed  that 
the  original  position  of  the  mortgages  had  been  changed  by 
agreement,  he  knew  just  where  to  apply  for  full  informa- 
tion. If  he  chose  to  refrain  from  doing  so,  and  to  pur- 
chase, relying  entirely  upon  the  representations  of  his 
assignor,  I  think  he  has  no  right  to  ask  the  complainant  to 
bear  the  consequences  of  his  own  folly.  He  admits  notice  of 
the  arrangement ;  he  complains  simply  because  he  did  not 
know  that  it  was  understood  that  the  complainant's  mort- 
gage should  be  the  first  lien  on  the  vacant  lot  as  well  as  the 
other.  Notice  of  any  part  of  the  arrangement  was  suffi- 
cient, in  my  judgment,  to  put  upon  him  the  duty  of  seek- 
ing full  information  of  the  holder  of  the  other  mortgage, 
and,  if  he  failed  to  perform  it,  and  loss  ensued,  he  must  bear 
it  as  the  consequences  of  his  own  fault.  Whatever  puts  a 
party  upon  inquiry,  amounts,  in  judgment  of  law,  to  notice, 
provided  the  inquiry  became  a  duty,  as  in  the  case  of  pur- 
chasers and  creditors,  and  would  lead  to  the  knowledge  of 
the  requisite  fact  by  the  exercise  of  ordinary  diligence  and 
understanding.     Ho}/  v.  Bramhall,  Jf.  C.  E.  Gr.  572. 

The  complainant's  mortgage  must  be  adjudged  the  first 
lien  on  the  whole  of  the  mortgaged  premises. 
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Noe's  administrator  v.  Miller's  executors. 

John  Nob,  administrator  of  Elizabeth  M.  Noe,  deceased, 

V. 

The  Executors  of  Isaac  Miller,  deceased. 

1.  Under  a  bequest  "to  A.  and  his  heirs,"  A.  usually  takes  the  whole,, 
absolutely ;  but  if  it  be  "  to  A.  and  his  children,"  the  children  take 
with  their  parent. 

2.  Under  a  bequest  to  two  or  more  persons,  by  name  or  as  a  class,^ 
without  more,  they  take  as  joint  tenants ;  but  slight  evidence  of  an 
intention  on  the  part  of  the  testator  to  confer  distinct  interests,  will 
make  them  tenants  in  common. 

3.  Testator  gave  his  daughter  E.  one-twelfth  of  his  estate,  directing 
that  it  should  not  be  subject  to  the  control  of  her  husband,  but  should 
be  hers  and  her  child's  or  children's. — Held,  that  the  daughter  took  a 
life  estate,  with  remainder  to  her  children. 

4.  When  a  suit  is  necessary  in  the  proper  administration  of  a  fund 
given  by  will,  its  costs  and  a  reasonable  counsel  fee  may  be  allowed,  oui 
of  the  fund,  to  a  suitor  who  makes  an  unsuccessful  claim  to  the  fund. 


On  final  hearing  on  bill,  answers  and  proofs. 
Mr,  William  P.  Wilson,  for  complainant. 
Mr.  F.  W.  Stevens,  for  defendant. 

The  Vice-Chancellor. 

This  is  a  suit  for  a  legacy.  The  complainant  rests  hie 
right  to  recover  on  a  bequest  made  to  his  intestate,  Eliza- 
beth M.  Noe,  by  her  father.  Her  father  died  August  8th, 
1869,  and  she,  September  1st,  1874.  She  left  two  children, 
both  born  in  the  life-time  of  her  father,  one  before  he  made 
his  will  and  the  other  after.  The  will  directs  that,  after  the 
testator's  estate  shall  have  been  converted  into  money,  it 
shall  be  divided  into  twelve  shares,  and  then  disposes  of  the 
several  shares.  The  gift  made  to  the  complainant's  intes- 
tate is  in  the  words : 

"I  do  give  unto  my  daughter,  Elizabeth  M.  Noe,  wife  of  John  Noe, 
one  share  in  addition  to  what  she  has  already  had,  her  said  husband 
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not  to  have  any  control  of  said  legacy,  but  to  be  her?  and  her  child's 
or  children's  forever ;  but,  in  case  she  should  die,  leaving  no  child  or 
children,  the  said  legacy  may  be  claimed  by  my  other  children, 
according  to  the  tenor  of  my  will." 

If  the  testator  had  omitted  the  words,  "  but  to  be  hers 
and  her  child's  or  children's  forever,"  his  meaning  would 
have  been  entirely  free  from  doubt.  Under  a  bequest  thus 
expressed,  his  daughter  would  have  taken  a  vested  interest 
in  the  subject  of  the  bequest,  which  could  only  have  been 
defeated  by  her  death  without  leaving  a  child  surviving  her. 
But  this  is  not  the  form  of  the  bequest.  The  testator  has 
manifested,  by  clear  words,  that  he  intended  the  children, 
as  well  as  the  mother,  should  participate  in  his  bounty.  In 
construing  a  will,  its  language  must  be  understood  accord- 
ing to  its  plain  and  ordinary  sense,  and  the  will  must  sa 
read  as  to  give  effect,  if  possible,  to  every  word.  Here,  in 
the  first  instance,  the  gift  is  made  to  the  daughter  absolutely, 
and  to  the  exclusion  of  everybody  else,  but  the  testator 
immediately  adds  that  the  subject  of  the  gift  shall  be  hers 
and  her  children's  forever.  Substantially  the  same  intent 
would  have  been  expressed  if  he  had  said,  "I  give  the  legacy 
to  my  daughter  for  the  exclusive  benefit  of  herself  and  her 
children."  When  a  legacy  is  given  "  to  A.  and  his  heirs,"  the 
word  "  heirs"  is  usually  understood  to  have  been  used  to  indi- 
cate the  interest  or  quantity  of  estate  intended  to  be  given, 
to  A. ;  in  other  words,  that  he  shall  take  the  whole  interest 
absolutely.  Ex'rs  of  Wintermide  v.  Ex'rs  of  Snyder,  2  Gr.  Ch. 
JfdJt.;  Crawford  v.  Trotter,  4  Madd.  192.  But  when  the  gift 
is  "to  A.  and  his  children,"  the  word  "children"  is  generally 
understood  to  be  descriptive  of  persons  who  are  to  take  as 
legatees,  and,  under  a  bequest  in  this  form,  the  children 
take  with  the  parent.  Ex'rs  of  Mason  v.  M.  E.  Church  at 
Tuckerton,  12  C.  E.  Gr.  47. 

There  can  be  no  doubt  that  the  testator  intended  the 
children  of  his  daughter  Elizabeth  should,  by  force  of  his 
will,  take  some  interest  in  the  share  he  gave  their  mother, 
but  precisely  what,  it  is  very  difficult  to  define.     It  is  very 
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probable  lie  did  not  himself  have  a  very  clear  idea  of  pre- 
cisely what  he  intended  to  give  to  them;  if  he  did,  it  is 
certain  he  has  not  expressed  it.  The  dut}'  of  the  courts  in 
such  cases  is  always  difficult.  They  are  required  to  tell 
•what  the  testator  meant  when  he  did  not  know  himself,  and 
where  he  has  left  nothing  but  the  most  doubtful  and  ambig- 
uous or  conflicting  traces  of  a  purpose  still  in  a  nebulous 
etate,  and  this  they  are  required  to  do  in  cases  where  large 
property  interests  must  pass  by  their  judgment. 

What  estate  or  interest  did  the  several  legatees  take  under 
this  bequest?  Did  they  all  take  a  right  to  the  present 
enjoyment  of  the  legacy,  either  as  joint  tenants  or  tenants 
in  common,  or  did  the  mother  take  only  a  life  estate,  with 
remainder  to  her  children  ?  Where  a  legacy  is  given  to  two 
or  more  persons,  by  name  or  as  a  class,  without  more,  they 
take  as  joint  tenants  [Westcott  v.  Cady,  5  Johns.  Ch.  SJ/S ; 
Hawk,  on  Wills  111 ;  2  Jarm.  on  Wills  158 ;  2  Kent  Com. 
350),  but,  in  a  grant  or  devise  of  land,  express  words  are 
necessary  to  create  a  joint  tenancy.  [Rev.  p.  167.)  And  in  a 
bequest  of  personalty,  slight  evidence  of  an  intention  to 
confer  distinct  interests  will  operate  as  a  severance,  and 
then  the  legatees  will  take  as  tenants  in  common.  As,  for 
example,  if  the  language  of  the  bequest  is,  that  A.  and  his 
children  shall  take  equally,  or  by  shares,  or  if  the  testator 
employs  any  other  words  indicating  distinction  or  plurality 
of  interests,  in  all  such  cases  the  legatees  will  take  as  tenants 
in  common.  Hawk,  on  Wills  112 ;  2  Jarm.  on  Wills  162.  In 
this  case,  the  gift  is  to  the  mother  and  her  children,  without 
more;  there  is  nothing  to  lay  hold  of  to  change  the  con- 
struction from  that  which  the  law  fastens  upon  it.  If  the 
mother  and  children  both  acquired  a  present  right  of  enjoy- 
ment, I  think  it  must  be  held  they  took  as  joint  tenants  and 
not  as  tenants  in  common. 

Did  they  all  take  a  right  to  the  present  enjoyment  of  the 
legacy,  or  did  the  mother  take  a  life  estate,  and  the  children 
in  remainder  ?  This  question  is  of  no  practical  importance 
to  the  complainant,  for,  inasmuch  as  it  has  already  been 
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decided  that  the  legatees  took  as  joint  tenants  (and,  conse- 
quently, whatever  interest  resided  in  the  mother  while  alive, 
passed,  immediately  on  her  death,  to  her  children),  it  is  clear 
he  cannot,  as  the  representative  of  the  mother,  maintain 
this  action.  But  it  is  a  question  that  will,  perhaps,  require 
solution  at  some  future  time.  All  persons  having  any 
interest  in  it  are  now  before  the  court ;  the  children,  and 
the  complainant  as  their  guardian,  as  well  as  the  executors, 
are  here ;  they  have  been  fully  heard ;  under  these  circum- 
stances, it  is  quite  obvious,  I  think,  that  it  is  the  duty  of 
the  court,  in  the  interests  of  peace  and  economy,  and  to 
protect  its  wards  against  needless  litigation,  to  decide  it  now. 
Bequests  expressed  in  the  form  of  the  one  under  con- 
sideration, have  usually  been  construed  to  give  a  life  estate 
to  the  parent,  with  remainder  to  the  children.  The  only 
cases  holding  that  parent  and  children,  under  a  similar 
bequest,  both  take  a  right  of  present  enjoyment,  which 
have  come  under  my  observation,  are  De  Witte  v.  De  Witie,  11 
Sim.  JfO  ;  Bustard  v.  Saunders,  7  Beav.  92  ;  Beaks  v.  Crisfordy 
13  Sim.  592y  and  Ackerman  v.  Burrows,  3  Ves.  ^  B.  54. 
The  bequest  construed  in  Bain  v.  Lescher,  11  Sim.  397,  wa& 
identical  in  substance,  and  almost  in  form,  with  that  pre- 
sented for  construction  in  this  case.  The  testator  there,  in 
the  first  instance,  made  direct  and  exclusive  gifts,  in  abso- 
lute terms,  to  six  persons,  three  males  and  three  females, 
and  then  added :  "  And  I  direct  that  the  legacies  given,  by 
the  present  will,  to  females,  shall  be  for  their  own  benefit 
and  their  children,  and  shall  never  be  subjected  to  the  con- 
trol of  their  respective  husbands."  Vice-Chancellor  Shad- 
well  held  that  the  parents  each  took  a  life  estate,  with 
remainder  to  their  children.  A  like  construction,  of 
bequests  more  or  less  similar,  was  adopted  in  Newman  v. 
Nightingale,  1  Cox  34.1 ;  Crawford  v.  Trotter,  4  Madd.  192 ; 
Jeffrey  v.  Honywood,  Id.  398 ;  Morse  v.  Morse,  2  Sim.  485 ; 
Vaughan  v.  Marquis  of  Headfort,  10  Sim.  639 ;  Freiwh  v. 
French,  11  Sim.  257 ;  Crockett  v.  Ci^ockett,  2  Phil.  553,  and 
Ward  V.  Pelouiet,  2  Stock.  304. 
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Most  of  these  cases  were  decided  by  a  simple  expression 
of  opinion,  without  any  attempt  by  the  judge  to  give  the 
course  of  reasoning  by  which  he  reached  his  conclusion. 
The  construction  adopted,  however,  seems  to  me  to  be 
reasonable  and  just.  I  think  it  is  much  more  natural  and 
reasonal)le  to  conclude,  where  a  father  makes  a  bequest  of 
a  particular  sum  or  fund  to  a  child,  and  also  to  the  children 
of  such  child,  jointly,  without  indicating  in  any  way  when 
their  enjoyment  shall  commence,  that  he  intends  the  parent 
shall  have  simply  the  income  or  produce  during  life,  and 
that  the  principal  shall  go  to  the  children  on  the  death  of 
their  parent,  than  that  he  meant  that  his  grandchildren 
should  share  equally  with  their  parent  at  once,  and  have  &. 
right  to  demand  a  division  of  the  fund  as  soon  as  it  is  pay- 
able. I,  therefore,  hold,  in  accordance  with  what  I  deem 
the  decided  weight  of  authority,  that,  by  the  proper  con- 
struction of  this  bequest,  the  complainant's  intestate  took  a 
life  estate  in  the  legacy,  and  her  children  the  principal  or 
remainder. 

Shall  the  complainant  pay  costs,  or  be  allowed  costs  out 
of  the  fund  in  dispute  ?  Where  the  true  construction  of  a 
will  is  involved  in  doubt,  so  that  two  or  more  persons  may 
fairly  make  adverse  claims  to  the  same  fund,  either  may 
resort  to  a  court  of  equity  for  an  interpretation,  and,  though 
his  claim  may  be  pronounced  invalid,  he  may  still  be  enti- 
tled to  costs  and  a  reasonable  counsel  fee  out  of  the  fund. 
The  litigation,  in  such  a  case,  is  indispensable  to  the  proper 
administration  of  the  fund,  and  it  should,  therefore,  bear 
the  costs  of  the  litigation  as  part  of  the  expenses  incident  to 
its  administration.  Attorney- General  v.  3Ioore's  ex^rs,  4-  C.  E. 
Gr.  503.  A  suit  in  this  case  was  necessary  and  proper, 
indeed,  unavoidable;  all  persons  having  any  interest  in  the 
fund,  have  been  made  parties,  and  have  been  afforded  an 
opportunity  of  being  fully  heard.  A  decision  of  the  com- 
plainant's claim  practically  settles  the  rights  of  all  parties 
and  leaves  nothing  for  future  dispute.  He  should,  there- 
fore I  think,  be  allowed  his  costs  and  a  reasonable  counsel 
fee  out  of  the  fund. 
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OF 

THE  STATE  OF  NEW  JERSEY 

MAY  TERM,  1879. 
Theodore  Runyon,  Esq.,  Ordinary. 

The  Union  National  Bank  of  Frenchtown,  appellants, 

V. 

Israel  Poulson  and  others,  administrators  &c.,  respondents. 

1.  Creditors,  although  they  had  obtained  judgment  against  adminis- 
trators, were  not,  previous  to  the  adoption  of  Mule  11  of  the  orphans 
court,  entitled  to  notice  of  an  application  by  such  administrators  to  be 
discharged  from  their  trust,  on  account  of  the  insolvency  of  them- 
selves and  their  sureties. 

2.  A  discharge  for  such  cause  is  not  invalid  because  granted  before 
an  account  rendered,  since  such  discharge  does  not  relieve  from  that 
duty. 

On  appeal  from  a  decree  of  Hunterdon  orphans  courts 
Mr.  J.  N.  Voorhees,  for  appellants. 
Mr.  J.  G.  Shijjman,  for  respondents. 
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The  Ordinary. 

Ou  the  21st  of  January,  1878,  tbe  orphans  court  of  Hun- 
terdon county,  by  their  order  of  that  date,  on  the  petition 
of  Israel  Poulson  and  William  J.  Poulson,  administrators 
of  the  estate  of  Samuel  B.  Huduit,  deceased,  discharged 
thera  from  the  further  performance  of  their  duties  as  such 
administrators,  except  accounting  for  and  paying  over  the 
moneys  or  assets  received  by  them,  or  either  of  them,  by 
virtue  of  their  office  of  administrators.  On  the  same  day, 
the  court  appointed  Edward  P.  Conkling  administrator  in 
the  stead  of  the  Poulsons.  The  appellants,  the  Union 
N'ational  Bank  of  Frenchtown,  are  creditors  of  the  deceased. 
In  1877,  they  recovered  judgment  for  their  debt,  against 
the  Poulsons,  as  administrators.  They  seek  to  reverse  the 
order  of  discharge,  on  the  ground  that  they  had  no  notice 
of  the  proceedings ;  that  there  was  no  petition  before  the 
court,  and  that  the  court  did  not  require  the  Poulsons,  who 
had  never  accounted,  to  account  before  they  were  dis- 
charged. 

The  statute  under  which  the  proceeding  complained  of 
was  taken  [Rev.  p.  780,  Orphans  Court,  §  1S5),  makes  no  pro- 
vision for  notice.  The  rules  of  the  orphans  court  {Bule  ll)y 
promulgated  by  the  ordinary  in  June,  1878,  subsequently 
to  the  proceeding  under  review,  do. 

The  appellants  insist  that  their  position  was  such,  by 
reason  of  their  judgment  against  the  administrators,  that 
they  were  especially  entitled  to  notice.  But  their  judgment 
gave  them  no  preference  over  other  creditors  of  the  estate, 
and,  if  they  were  entitled  to  notice,  then  all  the  creditors, 
however  numerous  they  may  have  been,  were,  also.  There 
appears  to  have  been  no  notice  to  any  one.  But  the  rights 
of  the  creditors  were  not  affected  by  the  discharge.  The 
liability  of  the  Poulsons  to  account  was  unaffected  by  it. 
On  the  petition,  it  was  eminently  proper,  and  manifestly  to 
the  interest  of  the  creditors,  that  they  should  be  discharged. 
The  petition  was  duly  verified  by  the  oath  of  one  adminis- 
trator and  the  affirmation  of  the  other,  and  stated  that  the 
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Poulsons  were  appointed  administrators  in  February,  1S73, 
and  thereupon  entered  upon  their  duties  as  such ;  that  three 
of  the  sureties  on  their  administration  bond  had  become 
and  were  entirely  insolvent,  and  that  they  could  not  conve- 
niently furnish  new  sureties  in  their  stead,  and  that  the 
appointment  of  administrators  in  their  place  would  be 
greatly  to  the  advantage  of  the  estate. 

The  court,  by  their  order  of  discharge,  declare  that  they 
had  examined  into  the  matter,  and  considered  the  applica- 
tion, and  were  satisfied  that  there  was  sufficient  reason  for 
the  discharge,  and  that  it  would  not  be  prejudicial  to  the 
estate  or  those  interested  therein,  and  that  it  ought  to  be 
granted.  The  circumstances  before  the  court  were  of  them- 
selves sufficient  to  justify  the  discharge.  The  estate  was  a 
very  large  one.  It  had  been  in  the  hands  of  the  Poulsons, 
for  administration,  about  five  years.  They  had  never 
accounted.  They  declared  that  the  estate  was  insolvent. 
Three  of  their  sureties  had  become  insolvent,  and  they  not 
only  could  not  conveniently  find  others,  but  were  unwilling 
to  do  so. 

The  appellants  say,  in  their  petition  of  appeal,  that  the 
Poulsons  had  possessed  themselves  of  large  amounts  of 
cash,  by  converting  assets  of  the  estate  into  money,  and  had 
improperly  and  illegally  applied  the  money,  and  had  so 
ruinously  and  improperly  mismanaged  the  estate  that  it  had 
become  insolvent. 

The  rights  of  creditors  were  in  nowise  affected  inju- 
riously by  the  action  of  the  court.  It  is  urged  that  the 
appellants  had  a  right  to  have  an  account  from  the  Poulsons 
before  they  were  discharged,  and  that  the  court  ought  to 
have  required  such  account  before  discharging  them.  But, 
as  before  remarked,  the  liability  to  account  is  not  affected 
by  the  discharge,  and,  if  the  statements  of  the  petition  are 
true,  it  would  have  been  highly  improper  for  the  court 
to  retain  the  Poulsons  in  office  until  they  should  have 
accoutited,  after  the  fact  became  known,  by  the  petition, 
16 
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that  the  security  on  the  administration  bond  had  becorae  so 
greatly  impaired. 

Nor  can  the  objection,  based  on  the  want  of  a  petition  as 
the  foundation  of  the  order,  be  sustained.  The  order 
declares  that  the  petition  was  presented  on  the  7th  day  of 
January,  1878,  and  it  is  apparent,  from  the  recitals  of  the 
order,  that  it  was  before  the  court.  The  petition  was 
sworn  to  on  the  day  last  mentioned,  and,  though  it  appears 
to  have  been  marked  as  having  been  filed  on  the  4th  day 
of  March,  1878,  and  the  record  shows  that  it  was  ordered 
by  the  court  that  it  be  filed  as  of  the  7th  of  January  in  that 
year,  it  by  no  means  follows  that  it  was  not  presented  to 
the  court  on  the  day  when  the  order  of  discharge  was 
made.  On  the  contrary,  the  recital  of  the  order  in  that 
respect,  and  the  presumption  in  favor  of  the  regularity  of 
the  proceedings,  are  fatal  to  the  objection. 

The  order  will  be  afi&rmed,  with  costs. 


Abraham  Mandeville  and  others,  appellants, 

V. 

Jane  Parker  and  others,  respondents. 

The  witnesses  to  a  will  signed  in  a  room  adjoining  that  in  which  the 
testator  lay.  Between  the  rooms  there  was  a  door  partly  open,  but 
the  testator  could  not  see  them  sign. — Held,  not  to  have  been  a  com- 
pliance with  the  statute  which  requires  that  the  witnesses  sign  in  the 
presence  of  the  testator.  

On  appeal  from  decree  of  Morris  orphans  court  refusing 
probate  of  a  paper  writing  purporting  to  be  the  last  will 


Note. — The  rule  is  established  in  New  Jersey,  that  the  signing  of  the 
witnesses  to  a  will  must  be  done  in  the  testator's  presence.  Den  v. 
Allen,  Pen.  35,  43;   Mickle  v.  MatlacJc,  2  Harr.  86,  96,  116. 

The  following  cases  show  what  has  been  deemed  a  sufficient  signing 
in  the  presence  of  the  testator: 

In  Shires  v.  Glasscock,  2  Salk.  688,  Carth.  81,  the  witnesses  withdrew 


K 


B — Bed  where  testator  lay. 

C — Chair  where  witnesses  sat  while  attesting  will. 

D — Door  between  bed-room  and  kitchen,  partly  open. 

H — Position  of  testator's  head. 

K — Kitchen. 

PP — Partition  wall  between  rooms. 

R — Bed-room. 

T — Table  at  which  witnesses  sat  while  attesting  will. 
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and  testament  of  Jacob  G.  Mandeville,  deceased,  late  of 
that  county. 

Mr.  A.  W.  BcU  and  Mr.  Theodore  Little^  for  appellants. 
Mr.  A.  MiUSf  for  respondents. 

The  Ordinary. 

On  the  14th  day  of  March,  1874,  Jacob  G.  Mandeville 
•executed  an  instrument  of  writing  as  his  last  will  and  tes- 
tament. It  was  drawn  by  Benjamin  Roome,  a  scrivener, 
for  whom  he  had  sent.  The  testator  signed  it  with  his 
mark  (he  had,  to  a  very  great  extent,  lost  the  use  of  his 
right  arm  and  hand,  through  an  accident),  in  the  presence 
of  Mr.  Roome  and  Mr.  William  D.  F.  Merrick,  a  neighbor 
who  had  been  sent  for  to  witness  the  will.     The  testator,  at 


into  a  gallery  and  there  subscribed  the  will.  Between  the  gallery  and 
the  bed-chamber  where  the  testator  lay,  there  was  a  lobby  with  glass 
■doors,  and  the  glass  broken  in  some  places,  and  the  testator  could, 
through  the  broken  glass,  have  seen  the  table  where  the  witnesses 
•signed. 

In  Dary  v.  Smith,  3  Salk.  395,  12  Mod.  57,  the  testator  lay  in  a  bed  in 
one  room,  and  the  witnesses  went  through  a  small  passage  into 
another  room,  and  there,  at  a  table  opposite  the  door  (both  doors  being 
open),  wrote  their  signatures;  it  being  possible  for  the  testator  to  see 
their  acts;  and,  semble,  good,  if  in  the  same  room  where  the  testator 
lies,  although  the  bed-curtains  be  drawn  close.  lb.;  also,  Longford  v. 
Er/al,  1  P.  Wms.  740,  and  Newton  v.  Clarke,  S  Curteis  320. 

In  Todd  V.  Winchelsea,  Moo.  <&  M.  12,  2  Car.  &  P.  488,  3  Buss.  441,  tlie 
"will  was  taken  into  an  adjoining  room,  the  door  left  open,  and  a  per- 
son lying  where  the  testator  did  could  see  a  small  part  of  the  adjoining 
room,  in  which  there  were  two  tables,  one  commonly  used  as  a  writing- 
table,  and  generally  standing  out  of  sight  as  to  testator's  position  ;  the 
other,  also  movable,  whose  position  was  not  shown.  The  witnesses  did 
not  remember  on  which  table  the  will  was  attested.  Also,  Percy's  Case, 
1  Roberts.  278. 

In  Casson  v.  Dade,  1  Bro.  C.  C.  99,  Dick.  586,  the  carriage  of  testatrix 
was  in  such  a  position  that  she  might  have  seen,  through  the  window 
of  the  carriage  and  of  the  oflBce,  the  witnesses  signing  her  will  within 
the  office. 

In  TrimnelVs  Case,  11  Jur.  {N.  S.)  248,  one  witness  signed  in  testator's 
presence,  and  the  other,  in  order  to  sign,  withdrew,  at  his  request, 
into  an  adjacent  room,  and  signed  at  a  table  where  he  could  have  been 
seen  by  any  one  sitting  up  in  testator's  bed,  the  testator  being  phys- 
ically able  to  do  so,  and  the  doors  of  both  rooms  being  open. 


246  PREROGATIVE  COURT.  [31  Eq. 

Mandeville  v.  Parker. 

the  time,  was  in  bis  last  illness.  He  died  the  next  day.  He 
lay  in  his  house,  on  a  bed  in  a  small  bed-room  in  the  rear 
of  the  kitchen,  and  separated  therefrom  by  a  partition  vvall,^ 
in  which  was  a  door.  The  bed  was  in  the  northeast  corner 
of  the  bed-room;  the  partition  was  on  the  south  of  the  bed- 
room, and  the  door,  at  its  nearest  point,  was  about  eight  or 
nine  feet  distant  from  the  head  of  the  bed.  The  testator,, 
lying  in  the  bed,  could  see  a  person  standing  at  the  door. 
The  door  opened  outwards  into  the  kitchen.  In  the 
kitchen,  standing  sidewise  against  the  partition,  and  entirely 
out  of  sight  from  the  place  where  the  bed  stood,  was  a 
table,  with  a  leaf  on  each  side.  The  door  was  partly  open. 
The  witnesses,  after  the  testator  had  signed  and  declared 
the  will,  took  the  paper  out  of  the  bed-room  into  the 
kitchen,  and  on  that  table  signed  their  names.  The  paper 
was  not  afterwards  taken  or  shown  to  the  testator,  but  waa 


In  Wright  V.  Lewis,  5  Rich.  SIS,  the  testator,  being  in  ordinary  health,, 
after  executing  his  will  on  a  piazza  near  a  door,  left  his  seat  to  her 
occupied  by  the  witnesses  while  subscribing  their  names,  and  stepped 
into  and  remained  in  an  adjoining  room,  from  which  he  might  have 
seen  the  attestation,  although  none  of  the  witnesses  pretended  to- 
know  where  he  was  when  they  signed,  nor  could  he  have  seen  them 
from  the  seat  he  was  occupying  when  they  immediately  afterward  went 
into  that  room. 

In  Ray  v.  Hill,  S  Strobh.  S97,  the  witnesses,  when  signing,  were  so 
near  to  the  testator,  a  blind  man,  that  he  could  have  heard  the 
scratching  of  their  pens. 

In  Tucker  v.  Oxner,  12  Rich.  IJ^l,  when  the  witness  rose  from  the 
table  where  he  had  been  attesting  her  will,  the  testatrix,  whom  he  had 
not  noticed  before,  was  standing  in  a  doorway  leading  into  another 
apartment,  and  looking  towards  him.  [The  decision,  however,  went 
off  on  another  point.] 

In  Bynum  v.  Bynum,  11  Ired.  6SS,  the  witnesses  signed  at  a  table  near 
the  head  of  a  bed  where  the  testatrix  was  lying  very  sick ;  she  could 
see  the  table  and  their  arms,  but  perhaps  not  the  paper  on  which  the 
will  was  written. 

In  Cornelius  v.  Cornelius,  7  Jones  59S,  the  table  was  on  the  testator's 
left  side,  seven  or  eight  feet  away,  and  a  little  back  of  where  he  was 
lying,  but  he  could  have  seen  the  pen  and  paper  by  turning  his  head 
half  over,  which  he  was  physically  capable  of  doing — and  one  witness 
said  he  observed  that  the  testator  did  once  turn  his  head  during  the 
attestation. 

In  Hill  V.  Burge,  IS  Ala.  687,  the  testator  was  lying  in  bed  with  hi* 
head  propped  up  and  averted  from  the  attesting  witnesses,  but  by 
turning  his  head  he  could  have  seen  them,  although  some  of  them^ 
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handed,  after  the  witnesses  had  signed  it,  to  the  testator's 
wife,  by  the  scrivener.  The  orphans  court  of  Morris  county 
refused  to  admit  the  paper  to  probate,  on  the  ground  that 
it  was  not  attested  by  the  witnesses  in  the  presence  of  the 
testator. 

I  am  satisfied,  from  the  evidence,  that  the  testator  w^as  of 
sound  and  disposing  mind  when  the  will  was  made,  and 
that  it  was  his  free  act. 

Objection  is  made  to  the  publication,  on  the  ground  that 
it  appears  to  have  been  made  before  the  will  was  signed, 
and  that  it  was  a  mere  acknowledgment  by  the  testator  of 
the  instrument  "to  be  his  hand  and  seal  for  the  uses  and 
purposes  therein  mentioned  and  expressed."  The  testimony 
shows  clearly  th^t  he  acknowledged  it  to  be  his  last  will 
and  testament.  Both  of  the  witnesses  say  so,  and  it  is  evi- 
dent that  that  was  his  language  from  the  fact  that,  at  first. 


while  attesting,  had  their  backs  toward  him.  See,  also,  Pope  v.  Pickett, 
51  Ala.  584. 

In  Moore  v.  Moore,  8  Gratt.  307,  four  judges  were  equally  divided  on 
the  question  of  the  validity  of  an  attestation  made  in  a  passage-way 
adjoining  the  room  where  the  testator  lay.  He  could  not  have  seen 
them  while  lying  down,  but  by  leaning  over  the  foot  of  the  bed  or  by 
getting  out  of  it,  either  of  which  he  had  strength  to  do,  he  could  have 
seen  them. 

In  Sturdivant  v.  Birchett,  10  Gratt.  67,  three  out  of  five  judges  held 
that  an  attestation  made  in  an  adjoining  room,  in  such  a  position  that 
it  was  impossible  for  the  testator  to  see  the  act,  would  be  validated  by 
their  acknowledgment  of  the  genuineness  of  their  signatures,  made 
immediately  afterwards  to  the  testator. 

In  Nock  V.  Nock,  10  Gratt.  106,  the  witnesses  signed,  at  a  bureau,  in 
an  adjoining  room,  sixteen  or  seventeen  feet  from  the  bed  where  the 
testator  was  lying  with  his  head  raised  up,  and  from  which  he  could, 
through  an  open  door,  plainly  see  the  witnesses,  excepting  their  fore- 
arms and  hands,  while  writing. 

In  McElfresh  v.  Guard,  32  Ind.  1^08,  the  will,  after  execution  by  the 
testatrix,  was  taken  into  an  adjoining  room  and  attested  by  the  wit- 
nesses at  a  stand  or  desk,  in  a  position  where  she  might  have  seen 
them  through  a  door  which  stood  open. 

In  Turner  v.  Cook,  36  Ind.  129,  the  witnesses  attested  the  Vi^ill  on  a 
table  in  a  corner  of  the  testator's  room,  opposite  to  where  he  lay,  with 
nothing  intervening.     See,  also,  Bandy  v.  McKnight,  JfS  Ind.  502,  509, 

In  Mason  v.  Harrison,  5  Harr.  &  Johns.  1^80,  the  testator  was  sitting 
up  in  bed  with  his  back  towards  the  witnesses  while  they  were  signing 
in  the  same  room,  in  a  place  where  he  could  have  seen  them  by  turn- 
ing his  head,  and  this  he  was  capable  of  doing. 
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and  until  an  explanation  was  made  to  him,  lie  declined  to 
acknowledge  that  it  was  his  last  will  because  it  was  the  first 
he  had  ever  made,  and  also  because  he  might  get  well  and 
make  another.  K  the  publication  was  made  before  the  tes- 
tator signed,  it  was  a  sufficient  compliance  with  the  pro- 
vision of  the  statute  in  that  respect.  31u'ndy  v.  Mundy,  2 
McCart.  290;  Errickson  v.  Fields,  3  Stew.  63 J^. 

But  I  am  satisfied,  from  the  evidence,  that  the  provision 
of  the  statute  which  requires  that  the  witnesses  sign  in  the 
presence  of  the  testator,  was  not  complied  with.  The  cer- 
tificate of  attestation  declares  that  the  witnesses  signed  in  the 
presence  of  the  testator,  and  that  fact  throws  the  burden  of 
proof  to  the  contrary  on  the  opponents  of  the  will.  Tappen 
V.  Davidson,  12  C.  E.  Gr.  4S9 ;  Allaire  v.  Allaire,  8  Vr.  312, 
S.  C.  in  error,  10  Vr.  113.  There  is  no  evidence  that  the 
witnesses  signed  in  the  presence  of  the  testator,  but  the 

In  Butler  v.  Benson,  1  Barb.  526,  530,  an  attestation  in  the  testator's 
presence  was  deemed  ptill  necessary  under  the  New  York  statute. 
But  see  Lyon  v.  Smith,  11  Barb.  12^;  HudJon  v.  McDonald,  1  Brad/.  352 ; 
Vernam  v.  Spencer,  3  Bradf.  16,  20. 

In  Ambre  v.  Weishaar,  7^  III.  109,  the  testatrix  was  sitting  in  her  bed, 
propped  up,  and  couhl  have  seen  the  witnesses  while  signing  in  the 
next  room,  the  door  between  the  rooms  being  open,  and  a  straight 
line  from  her  position  through  the  doorway  striking  about  the  centre 
of  their  table. 

In  Meurers  Case,  J^  Wis.  392,  the  testator,  during  and  after  executing 
his  will,  sat  up  in  his  bed,  and  from  that  posture  could  plainly  see  the 
witnesses  attesting  his  will  in  the  next  room,  through  an  open  doorway. 

The  following  are  instances  of  what  has  been  deemed  not  a  sufficient 
signing  in  the  testator's  presence: 

In  Edelston  v.  Speake,  Holt  222.  3  Mod.  259,  Comb.  156.  the  witnesses 
subscribed  their  names  in  a  hall  adjoining  the  room  where  the  testator 
lay,  but  in  such  a  place  that  he  could  not  see  them. 

In  Machell  v.  Temple,  2  Show.  2S8,  the  witnesses  withdrew  out  of  sight 
into  another  room,  at  the  request  of  the  testator,  because  the  noise  in 
his  sick-room  disturbed  })im. 

In  Broderick  v.  Broderick,  1  P.  Wms.  230,  Jf  Vin.  Abr.  534,  '''^  witnesses, 
for  the  ease  of  the  testator,  went  down  stairs  into  another  room,  to 
attest  his  will.     See,  also.  Onions  v.  Tyrer,  Id.  31^3. 

In  Clark  v.  Ward,  1  Bro.  P.  C.  137,  the  witnesses  subscribed  at  a  win- 
dow in  a  passage-way,  where  they  could  see  but  part  of  the  bed,  and 
the  testator,  lying  thereon,  could  not  see  them. 

In  Tribe  v.  Tribe,  ISJur.  793,  1  Robt.  775,  the  testatrix  lay  in  bed  with 
the  curtains  drawn,  and  her  back  turned  toward  the  witnesses,  who 
were  signing  at  a  table  in  the  same  room. 
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proof  is  to  the  contrary.  The  most  that  is  said  in  support 
of  the  attestation  is,  that  if  the  witnesses  had  signed  (stand- 
ing or  sitting)  at  the  west  end  of  the  table,  the  testator 
might  have  seen  part  of  their  bodies,  but  could  not  see  their 
hands.  Not  only  is  it  not  proved  that  they  signed  (stand- 
ing or  sitting)  at  that  end  of  the  table,  but  it  appears,  very 
clearly,  that  they  signed  sitting  at  the  table,  behind  the  par- 
tition, entirely  out  of  view  of  the  testator,  where  he  could 
not  possibly  have  seen  them  from  the  bed. 

Mr.  Roome,  the  scrivener,  when  he  first  testified,  was 
asked  what  he  did  after  the  testator  made  his  mark  to  the 
will.  He  answered  that  Mr.  Merrick  (the  other  witness) 
and  himself  wrote  their  names  as  witnesses  to  the  will. 
The  question  was  then  put- to  him,  "  Then  and  there,  in  the 
presence  of  the  testator?"  and  he  answered,  "No;  we  had 
nothing  to  write  our  names  on,  and  we  wrote  them  just 


In  Wright  v.  Manifold,  1  M.  &  S.  S94,  the  testator  could  not,  from  his 
room,  have  seen  into  the  room  where  the  witnesses  signed,  without 
putting  his  head  out  into  the  passage-way  which  connected  the  two 
rooms ;  although,  as  the  witnesses  were  retiring  from  his  room,  he 
called  upon  his  attendant  to  assist  him  in  rising. 

In  Ellis's  Case,  2  Curteis  395,  the  witnesses  were  in  an  adjoining 
room,  where  they  could  neither  see  the  testator  nor  be  seen  by  him, 
although  they  were  so  near  that  they  could  hear  him  breathe. 

In  Caiman's  Case,  3  Curteis  118,  folding  doors  between  the  two  rooms 
were  open,  being  tied  back,  but  the  table  on  which  the  witnesses  wrote 
was  so  situated  that  the  testator  could  not  possibly  have  seen  it. 

In  Norton  v.  Bazett,  Dca.  &  Sw.  S59  [5  Am.  Law  Reg.  52),  the  wit- 
nesses were  clerks  of  the  testator,  and  called  by  him  from  an  outer 
office  into  his  own,  where  he  was  sitting  with  his  back  towards  the 
door.  The  will  was  written  on  two  separate  sheets,  the  second  (see 
Bond  v.  Seawell,  3  Burr.  1773;  Gass  v.  Gass,  3  Humph.  278 ;  Hors/ord's 
Case,  L.  R.  [3  P.  &  D.)-211)  of  which  he  signed,  and  they,  his  table 
being  full  of  papers,  took  into  their  room  for  attestation.  When  they 
returned  he  was  standing  up,  but  otherwise  relatively  in  the  same 
position  as  before,  and  from  which  it  was  impossible  for  him  to  have 
seen  them  while  signing. 

In  Kiltick''s  Case,  3  Sw.  &  Tr.  578,  the  deceased  could,  by  changing 
her  position  in  bed,  have  seen  the  witnesses  sign  her  will  in  another 
room,  but  the  proof  was  that  she  did  not  do  so. 

In  Violette  v.  Therriau,  1  Pug.  &  Bus.  [N.  B.)  389,  the  testator  had 
been  paralyzed,  and  was,  when  his  will  was  executed,  unable  to  rise 
from  his  bed  without  assistance.  A  small  table  stood  at  the  foot  of  his 
bed,  and  was  concealed  therefrom  by  the  foot-board  of  the  bed  rising 
above  it,  so  that,  although  he  could  see  the  persons  of  the  witnesses, 
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outside,  in  the  kitchen,  on  the  table,  standing  right  by  tlie 
door  that  enters  into  the  bed-room,  not  more  tlian  eight  or 
ten  feet  off;  the  door  was  open."  To  the  question,  "Could 
the  testator  see  you  sign  your  names  from  where  he  lay  ?" 
he  replied,  "I  think  not;  it  was  around  the  door-post  of 
the  kitchen ;  this  kitchen  joins  the  bed-room."  When  he 
was  subsequently  (more  than  a  month  afterwards)  recalled, 
he  said  that  if  he  stood  at  the  west  end  of  the  table  when 
he  signed,  he  would  have  been  in  open  sight  of  the  tes- 
tator, but  he  added  that  he  was  not  positive  whether  he 
stood  there  or  not,  and  had  no  distinct  recollection  on  the 
subject.  He  further  said  that,  if  he  did  stand  at  that  end 
of  the  table,  the  testator,  though  l>e  could  have  seen  him, 
could  not  have  seen  him  and  Mr.  Merrick  write.  He  also 
said  that  Mr.  Merrick,  when  he  signed^  sat  at  the  front  of 
the  table,  near  the  southwest  corner,  and  that  the  testator 


their  arms  and  hands  and  the  paper  on  which  they  wrote  on  the  table, 
were  invisible. 

In  Robinson  v.  King,  6  Ga.  539,  the  testator  signed  his  will  in  bed, 
and  was  not  able  to  get  up  without  assistance.  The  witnesses  wrote 
their  names  thereto  on  a  piazza  adjoining  his  room,  and  about  ten  feet 
from  him.  There  was  a  door  communicating  with  the  room,  "but  their 
relative  positions  were  such  that  they  could  not  see  each  other. 

In  Brooks  v,  Dtijfell,  23  Ga.  J^l^l,  a  will  was  executed  by  the  testator 
in  bed,  towards  evening,  and,  for  the  sake  of  seeing  better,  the  wit- 
nesses stepped  to  a  door,  which,  when  opened,  swung  against  the  side 
of  his  bed,  so  that,  without  changing  his  position,  it  would  have  been 
impossible  for  him  to  see  them,  and  he  was  too  weak  to  notice  any- 
thing that  was  going  on. 

In  Reed  v.  Roberts,  26  Ga.  294,  the  testator,  in  extremis,  was  lying  in  a 
bed  with  four  high  posts,  having  a  counterpane  stretched  across  those 
at  the  head  to  protect  him  from  the  air.  After  he  had  signed,  the  will 
was  taken  behind  the  head  of  the  bed,  to  a  chest  against  the  wall, 
some  seven  or  eight  feet  distant,  and  attested.  The  proof  showed  that 
he  was  too  feeble  to  change  his  position  without  help. 

In  Lamb  v.  Girtman,  33  Ga.  289,  the  testator  signed  his  will  at  a 
small  table  in  a  hallway,  and  then,  being  in  feeble  health,  with- 
drew to  his  room  adjoining,  accompanied  by  a  witness,  who  returned 
to  the  others,  and  then  they  all  signed.  The  testator,  when  afterwards 
noticed  by  them,  was  lying  in  the  ordinary  attitude  on  his  bed,  and  in 
that  position  could  not  have  seen  the  witnesses  when  signing. 

In  Graham  v.  Graham,  10  Ired.  219,  the  witnesses  went  into  another 
room  to  sign  at  a  chest  standing  against  the  partition,  two  or  three 
feet  from  the  open  door.  The  bed  in  which  the  testator  lay  stood  also 
against  the  partition,  with  its  head  nearly  opposite  to  the  chest,  so  that 
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could  not,  he  thinks,  see  him  in  that  place.  He  also  said 
that,  when  he  drew  the  will,  he  sat  in  the  place  just  men- 
tioned, at  the  side  of  the  table.  While  he  cannot  remem- 
ber whether  he  was  standing  or  sitting  when  he  signed,  Mr. 
Merrick  testifies  positively  on  the  subject.  He  says  that  he 
himself  signed  sitting  at  the  table,  and  that  he  thinks  it 
could  not  have  been  possible  for  any  one  on  the  bed  on 
which  the  testator  lay,  to  see  him.  He  also  says  that,  after 
he  had  signed,  he  rose  from  the  chair  and  Mr.  Roome  sat 
down  in  it,  at  the  same  place,  and  signed  his  name  there. 
It  is  clear,  from  the  testimony,  that  if  the  witnesses  had  sat 
or  stood  at  the  west  end  of  the  table,  which  was  within  a 
few  inches  of  the  door,  though,  perhaps,  part  of  their  bodies 
could  be  seen  from  the  bed,  their  hands  could  not;  they 
could  not  be  seen  to  write.  Both  witnesses  testify,  then, 
that  when  they  signed  they  were  in  a  room  other  than  that 


the  testator  could,  by  turning  his  head,  see  the  backs  of  the  witnesses 
as  they  sat  at  the  chest  writing,  but  lie  could  not  see  their  faces, 
arms  or  hands,  nor  the  paper  on  which  they  were  writing. 

In  Reynolds  v.  Reynolds,  1  Spears  253,  the  testator,  after  being  raised 
to  sign  his  will,  sank  back  in  his  bed,  and  the  witnesses  went  to  a  table 
in  a  hall  and  signed  their  names.  The  testator  could  not  see  them,  as 
he  lay,  and  although  he  had  strength  to  rise  sufficiently  to  see  them, 
yet  he  did  not  rise. 

In  Jones  v.  Tuck,  S  Jones  SOS,  the  testator  could  not  see  the  witnesses 
while  signing  his  will  in  another  room,  without  raising  himself  up  on 
his  elbow,  but  this  the  witnesses  thought  him  capable  of  doing, 
because  they  saw  him  turn  himself  several  times  in  his  bed. 

In  Orndorf  v.  Hummer,  12  B.  Mon.  619,  the  table  on  which  the  wit- 
nesses wrote  stood  just  behind  the  head  of  a  lounge  on  which  the  tes- 
tator lay,  and  four  or  five  feet  therefrom.  He  could  not,  from  his 
position,  have  seen  the  witnesses  at  all,  and  it  seemed  doubtful 
whether  he  could,  without  assistance,  have  changed  his  posture. 

In  Neil  v.  Neil.  1  Leigh  6,  the  testator,  when  two  of  the  witnesses 
signed  at  a  table  by  his  bed,  lay  with  his  back  to  them,  and  his  sight 
was  poor  and  the  light  in  the  room  dim.     He  could  not  rise  alone. 

In  Boldry  v.  Parris,  2  Gush.  4-33.  the  testatrix  and  one  witness  signed 
in  her  room,  and  then  that  witness  took  the  will  into  an  adjoining 
room,  where  it  was  signed  by  the  other  two  witnesses,  out  of  the  testa- 
trix's sight  altogether. 

In  Edelen  v.  Hardy,  7  Harr.  &  Johns.  61,  the  testator,  after  signing, 
requested  the  witnesses  to  retire,  and  they  went  into  an  adjoining 
room,  separated  from  the  other  by  a  plank  partition  ;  there  was  no 
direct  communication  between  the  rooms,  nor  could  testator  have  pes 
sibly  seen  them.     See  Russell  v.  Falls,  3  Harr.  &  3IcHen.  4-57. 
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in  which  the  testator  lay,  and  that  he  could  not  have  seen 
them  when  they  signed.  The  object  of  the  provision  of 
the  statute  that  the  witnesses  shall  sign  in  the  presence  of 
the  testator,  is  to  prevent  substitution  and  fraud  upon  him. 
An  attestation  made  in  the  same  room  in  which  he  is, 
is,  prima  facie,  an  attestation  in  his  presence.  On  the  other 
hand,  an  attestation  made  in  another  room  is,  prima  facie, 
not  made  in  his  presence.  Neil  v.  Neil,  1  Leigh  6  ;  1  Greenl, 
on  Ev.  {mh.  ed.)  §  272  ;  In  the  goods  of  Colman,  3  Curt.  118. 

In  Graham  v.  Graham,  10  Ircd.  219,  the  witnesses  sub- 
scribed out  of  the  testator's  room,  and  in  such  a  situation 
that,  though  he  could  see  their  bodies  as  they  wrote,  he 
could  not  see  the  paper.  It  was  held  that  it  could  not,  in 
any  proper  sense,  be  said  that  the  signing  was  done  in  his 
presence.  See,  also,  Jones  v.  Tuck,  3  Jones  [N  C.)  202  ;  Bol- 
dry  V.  Parris,  2  Cush.  4B3 ;  Doivnie's  Will,  4£  Wis.  66; 
Miiidmarsh  v.  Carlton,  S  H.  of  L.  Cas.  160;  Doe  v.  Manifold, 
1  M.  ^  S.  294,  ^96;  Tribe  v.  Tribe,  1  Robt.  775;  Norton  v. 

In  Corneliuses  Will,  I4  Ark.  675,  attestation  in  the  presence  of  testator 
was  held  to  be  unnecessary.     Also,  Abraham  v.  Wilkins,  17  Ark.  292. 

In  a  testator's  "presence"  means  not  only  his  corporeal  presence, 
but  also  that  he  must  be  mentally  capable  of  executing  a  will.  Right 
V.  Price,  Doug.  24I ;  Hudson  v.  Parker,  1  Roberts.  24;  Watson  v.  Pipes,  32 
Miss.  45 1;  McGuire  v.  Kerr,  2  Brad/.  244;  Jackson  v.  Moore,  I4  La.  Ann. 
213;  Hall  v.  Hall,  18  Ga.  40 ;  Aurand  v.  Wilt,  9  Pa.  St.  54. 

Whether  a  witness's  subsequent  acknowledgment  to  a  testator  of 
an  attestation  made  out  of  his  presence,  is  sufficient,  see  Chase  v.  Kit- 
iredge,  11  Allen  49,  reviewing  all  the  prior  cases;  Vaughan  v.  Vaughan, 
13  Am.  Law  Reg.  735;  Doionie's  Will,  42  Wis.  66;  Duffie  v.  Carridon, 
4,0  da.  122;  Hindmarsh  v.  Charlton,  8  H.  of  L.  Cas.  160. 

As  to  the  effect  or  conclusiveness  of  an  attesting  clause,  see  Tappen 
V.  Davidson,  12  C.  E.  Gr.  459 ;  Barnes  v.  Barnes,  66  Me.  286 ;  Howard!' s 
Case,  5  Mon.  199  ;  Carpenter  v.  Denoon,  29  Ohio  St.  379;  Hands  v.  James, 
Com.  531;  Croft  v.  Pawlet,  2  Sir.  1109;  Lloyd  v.  Roberts.  12  Moore  P.  C. 
158 ;  Crawford  v.  Curragh,  15  Up.  Can.  55 ;  Swinford's  Case,  L.  R.  [1  P. 
<&  D.)  630:  Raqland  v.  Huntingdon,  1  Ired.  561;  Pool  v.  Pool,  5  Ala.  12 : 
Hall  V.  Hall,  18  Ga.  40 ;  Clark  v.  Donnorant,  10  Leigh  22;  Fatheree  v. 
Lawrence.  33  Miss.  622 ;  Deupree  v.  Deupree,  45  Ga.  415 ;  Chaffee  v.  Baptist 
Soc,  10  Paige  85 ;  Leaycraft  v.  Simmons,  3  Bradf.  35 ;  Penniman^s  Case, 
20  Minn.  245 ;  and  how  far  an  attesting  witness  may  qualify  or  vary  it 
(  White  v.  Trustees  Jcc,  6  B'mg.  310;  Lucas  v.  Parsons,  24  Ga.  64O ;  Boy  ens' s 
W'lH,  23  Iowa  354;  Dewey  v.  Dewey.  1  Mete.  349;  Barnes  v.  Barnes,  66  Me. 
286 ;  Rose  v.  Allen,  1  Cold.  23;  Jenkins's  Will,  43  Wis.  610;  Weld  v. 
Sweeney,  85  III.  50;  Oilerson  v.  Hofford,  7  Vr.  129).— Rep. 
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Bazeit,  Bea.  ^  Sw.  2b9 ;  Goods  of  Trimnell,  11  Jur.  {N.  IS.) 
248.     Though  the  testator  be  blind,  it  must  appear  that  he 
c^uld  have  seen  the  witnesses  had  he  had  his  eje-sight. 
J  Wms.  on  ExWs  93 ;  1  Jarm.  on  Wilb  75  note. 
The  decree  of  the  orphans  court  will  be  affirmed. 


CASES   ADJUDGED 

IN   THE 

COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

JULY  TERM,  1879. 


The  Mayor  and  Aldermen  of  Jersey  City,  appellants, 

V. 

Henry  Lembeck,  respondent. 

1.  Chancery  has  no  jurisdiction,  in  the  absence  of  specific  equities, 
over  the  assessment  made  in  the  course  of  municipal  improvements. 

2.  The  act  "  to  compel  the  determination  of  claims  to  real  estate  in 
certain  cases,  and  to  quiet  the  title  to  the  same,"  does  not  warrant  the 
filing  of  a  bill  to  contest  the  legality  of  such  assessment,  on  the  ground 
of  its  being  an  encumbrance  on  land. 

3.  The  right  to  superintend  the  making  of  such  assessments,  is  a 
common  law  right  vested  in  the  supreme  court  by  the  constitution, 
and  such  power  cannot  be  transferred,  by  legislation,  to  the  court  of 
chancery. 

4.  The  true  construction  of  this  act  indicated. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion 
is  reported  in  Lembeck  v.  Jersey  City^  3  Stew.  55 Jf.. 

The  case  made  in  the  bill  and  answer  was  this:  Certam 
assessments  had  been  made  for  municipal  improvements  in 
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Jersey  City,  which,  it  was  alleged,  were  an  apparent  lien  on 
the  property  of  the  respondent.  By  an  act  approved  the 
26th  of  March,  1873,  entitled  "an  act  to  adjust  unpaid 
assessments  in  Jersey  City,"  the  supreme  court  was  author- 
ized to  appoint  commissioners  with  power  to  examine  and 
revise,  alter  and  adjust  all  unpaid  assessments  that  had  been 
made  within  a  certain  period;  and  that  the  commissioners 
so  appointed  acted  on  said  assessments,  and  made  final 
reports,  confirming  some  of  them  and  modifying  others. 
The  bill  alleged  that  such  assessments  w^ere  an  encumbrance 
on  certain  lands,  the  property  of  the  respondent,  and  that 
the  "  final  reports  of  the  commissioners  do  not  show  that 
the  property  is  not  assessed  in  excess  of  the  benefits  received 
by  said  improvements  for  which  said  assessments  were 
made."  The  prayer  of  the  bill  was,  that  the  appellant 
might  specify  its  claim  or  encumbrance  upon  said  lands, 
and  how  and  by  what  instrument  the  same  was  derived  or 
created,  and  that  it  might  be  settled  and  adjudged  whether 
the  defendant  had  any  estate,  interest  or  right  in,  or  encum- 
brance upon,  said  lands,  &c. 

Mr.  Ahbett^  for  appellant. 

3Iessrs.  Collins  ^  Corbin,  for  respondent. 

The  lands  in  question  are  lots  42  and  44  Communipaw 
avenue,  in  block  523,  in  Jersey  City.  Prior  to  August  10th, 
1876,  Sebastian  Goehner  owned  this  property  for  several 
years.  It  was  sold  by  the  sherifi',  and  he  afterwards  exe- 
cuted a  quit-claim  deed  for  it.  Henry  Lembeck  obtained 
title  to  this  property  by  a  deed  from  Patrick  H.  Laverty, 
sheriflT,  to  him,  dated  August  10th,  1876  (recorded  liber  302, 
p.  S06),  and  by  a  quit-claim  deed  from  Sebastian  Goehner 
and  wife  to  him,  dated  August  11th,  1876  (recorded  liber 
303,  p.  179).  Sebastian  Goehner  "owned  the  property 
while  the  improvements  in  question  were  made,  and  long 
before  that." 
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January  5tb,  1872,  the  board  of  works  of  Jersey  City 
confirmed,  and  the  mayor  approved,  an  assessment  for  the 
widening  of  Grand  street  and  the  Newark  and  New  York 
plank-road  from  Ocean  to  Bergen  avenue.  This  assess- 
ment on  the  lots  in  question  was  §189.26.  This  assessment 
was  reviewed  by  the  commissioners  appointed  by  the 
supreme  court  under  the  act  of  March  26th,  1873,  entitled, 
"An  act  to  adjust  unpaid  assessments  in  Jersey  City."  The 
new  commissioners  determined  and  adjudged  that  the  rea- 
sonable and  fair  cost  of  this  improvement  was  $14,791.97, 
and  confirmed  the  original  assessment  of  January  5th,  1872. 
They  thought  the  old  assessment  right,  and  so  determined. 

March  17th,  1871,  an  assessment  was  made  for  Nicholson 
pavement  on  West  Grand  street  and  Newark  plank-road. 
This  assessment  on  the  lots  in  question  was  $435.20.  This 
assessment  was  reviewed  by  the  new  commissioners  under 
act  of  March  26th,  1873.  The  new  commissioners  deter- 
mined and  adjudged  that  the  reasonable  and  fair  cost  of 
this  improvement  was  $173,375.37,  and  confirmed  the  origi- 
nal assessment  of  March  17th,  1871.  They  thought  the  old 
assessment  was  right,  and  so  determined. 

August  17th,  1871,  an  assessment  was  made  for  a  sewer  in 
Bergen  avenue,  from  Franklin  street  to  Lexington  avenue 
&c.  This  first  assessment  w^as  $4,421.80  more  than  the 
re-assessment,  which  was  afterwards  made  by  the  new  com- 
missioners, under  the  act  of  1873.  The  new  commissioners 
put  that  amount  on  the  city  to  be  paid  by  taxation.  The 
reduced  new  assessment  on  the  lots  in  question  was  $403.13. 
The  board  in  this  case  complied  with  all  the  provisions  of 
the  act  of  1873,  specifically  {Case  jy.  10).  The  only  alleged 
defect  is  a  neglect  to  state,  afiBrmatively,  in  their  report, 
that  the  property  is  not  assessed  in  excess  of  the  benefits 
received  by  the  improvement  for  which  the  assessment  was 
made,  this  defect  being  predicated  upon  the  authority  of  the 
Passaic  Case,  8  Vr.  538. 

July  12th,  1872,  an  assessment  was  made  for  a  main  sewer 
in  section  A,  in  the  second  drainage  district.  The  new 
17 
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commissioners  only  assessed  |238, 217.01,  and  imposed  upon 
the  city  $128,270.69  to  be  raised  by  tax,  which  last  amount 
had  been  assessed,  by  the  old  assessment,  on  private  prop- 
erty. The  re-assessment  was,  therefore,  a  reduction  of 
$128,270.69.  The  board  in  this  case  complied  with  all  the 
provisions  of  the  act  of  1873,  specifically  [Case  pp.  6,  7). 
The  only  alleged  defect  was  that  stated  in  the  last  para- 
graph, arising  under  Passaic  Case,  8  Vr.  538. 

Mr.  Leon  Abbeti,  for  appellants. 

I.  The  chancellor  decided  this  case  upon  the  authority  ot 
Bogert  v.  City  of  Elizabeth,  12  C.  E.  Gr.  568.  The  present 
case  is,  however,  I  submit,  dift'erent  from  that.  The  Bogert 
case  related  to  an  assessment  founded  upon  the  charter  of 
the  city  of  Elizabeth.  The  provision  of  this  charter  was 
unconstitutional,  because  it  assessed  the  whole  amount  of 
the  cost  and  expenses  on  the  land,  instead  of  assessing  only 
the  amount  benefited.  The  court  held  that  all  the  proceed- 
ings were  a  nullity.  The  court  says  {p.  572) :  "  The  com- 
plainant was  not  bound  to  remove  these  proceedings  by 
certiorari;  they  were  absolutely  void,  from  beginning  to 
end,  and  he  had  a  right  so  to  treat  them ;  they  could  not 
grow,  by  lapse  of  time,  into  a  right.  The  city  can  gain 
nothing  by  retaining  the  shadow  of  a  right  under  sale ;  if 
retained  for  half  a  century,  it  would  be  nothing  but  a 
shadow  still.  It  is,  therefore,  a  gratuitous  injury  to  the 
complainant." 

n.  The  present  case  consists  in  a  re-assessment  made 
under  an  act  "to  adjust  unpaid  assessments  in  Jersey  City," 
approved  March  26th,  1873  (P.  L.  1873,  p.  4J,£).  Under  a 
decision  of  this  court  in  the  case  of  State,  Morris  v.  Jersey 
aty,  the  supreme  court  held  that  re-assessments  made  under 
this  act  of  March  26th,  1873,  could  be  set  aside  on  certiorari, 
where  the  reports  were  like  those  on  pages  8  and  9  of  the 
case.  In  this  case  the  commissioners  confirmed  the  old 
assessment.     The  supreme  court,  in  the  case  of  State,  Hal- 
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Hard  V.  Jersey  City  (not  reported,  but  the  opinion  delivered, 
orally,  by  Justice  Dixon),  upheld  assessments  made  by  these 
commissioners  where  the  reports  were  in  the  form  of  those 
found  upon  pages  6  and  10  of  the  case.  In  these  cases,  the 
•commissioners,  having  considered  the  matter  specifically, 
assessed  back  a  part  of  the  costs  upon  the  city 

III.  I  submit  that  the  language  of  the  act  of  March  26th, 
1873,  contains  expressions  which  can  be  fairly  intended  to 
imply  that  the  re-assessments  authorized  were  to  be 
restricted  in  amount,  so  as  to  be  commensurate  with  the 
charge  imposed  upon  the  particular  laud,  and  thiat,  there- 
fore, under  the  case  of  Fassaic  v.  Siate^  8  Vr.  SS8,  this  grant 
of  power  to  the  new  commissioners,  under  the  act  of  1873, 
to  re-assess,  will  be  sustained;  and  that,  under  the  case  of 
■State,  Halliard  v.  Jersey  City,  the  court  will  presume  that 
these  commissioners  did  not  assess  in  excess  of  the  benefits 
received  by  the  said  improvements  for  which  said  assess- 
ments were  made.  If  this  view  is  correct,  two  of  the 
assessments  which  have  been  set  aside  by  the  chancellor 
would  be  good,  to  wit,  the  assessment  for  a  main  sewer  in 
section  A,  second  drainage  district,  and  the  assessment  for 
a  sewer  in  the  Newark  plank-road,  being  those  mentioned 
in  the  reports  on  pages  6  and  10  of  the  case ;  and  that,  as  to 
these  two  assessments,  they  were  valid  liens  upon  the  prop- 
erty of  Mr.  Lembeck. 

IV.  In  reference  to  the  two  assessments  which,  under  the 
authority  of  State^  Morris  v.  Jersey  Ciiy,  11  Vr.  4-85,  would  be 
set  aside,  on  certiorari,  by  the  supreme  court,  I  submit  that  the 
owner  of  the  property  should  be  compelled  to  proceed,  by  cer- 
tiorari, to  set  aside  these  assessments ;  that  the  act "  to  compel 
the  determination  of  claims  to  real  estate  in  certain  cases,  and 
to  quiet  title  to  the  same"  {Rev.  jj.  1189),  was  not  intended 
to  apply  to  those  cases  where  there  could  be  a  valid  assess- 
ment and  there  had  been  merely  a  mistake  of  the  commis- 
sioners ;  that  that  act,  so  far  as  assessments  were  concerned, 
was  intended  to  reach  a  case  like  that  of  Bogert  v.  City  of 
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Elizabeth,  where  the  whole  proceeding  was  a  nullity.  If  the 
court  adopt  any  other  construction,  do  they  not  deprive 
Jersey  City  of  the  power  to  have  these  assessments  reviewed 
on  certiorari  ?    Can  the  city  certiorari  these  assessments  ? 

P.  L.  1877,  p.  17 Jf.  ch.  116,  whilst  authorizing  municipal 
bodies  to  set  aside  certain  assessments  and  order  new  ones, 
expressly  says,  that  the  act  shall  not  authorize  any  assess- 
ment to  he  set  aside  which  was  made  under  "An  act  to 
adjust  unpaid  assessments  in  Jersey  City."  Is  it  the  inten- 
tion of  the  act  to  quiet  title,  that  the  city  should  be 
deprived  of  a  substantial  right,  to  wit,  the  right  of  re-assess- 
ment? Sebastian  Goehner  {Case  p.  14)  testifies,  "the  lots 
would  have  sold  for  more  than  $200  more  on  account  of  the 
improvement."  This  witness  (for  Mr.  Lembeck),  therefore, 
Bhows  there  ought  to  be  some  assessment  upon  these  lots. 
And  under  the  case  of  State,  Youngster  v.  Paterson,  11  Vr. 
244,  the  court  will  rely  upon  the  judgment  of  the  commis- 
sioners as  to  what  the  proper  amount  of  assessment  is, 
rather  than  upon  the  vague  guesses  of  witnesses 

V.  The  act  entitled  "An  act  to  compel  the  determination 
of  claims  to  real  estate  in  certain  cases,  and  to  quiet  title  to 
the  same,"  was  passed  March  2d,  1870.  (P.  L.  1870,  p.  20.) 
Three  years  after,  on  the  26th  of  March,  1873,  the  legisla- 
ture passed  an  "  act  to  adjust  unpaid  assessments  in  Jersey 
City,"  and  the  fifth  section  of  that  act  provides  that,  when 
any  assessment  has  been  adjusted  or  confirmed  by  said 
board,  it  shall  be,  and  is  thereby  declared  to  be,  a  new 
assessment,  "  and  shall  be  final  and  conclusive  as  so  re-ad- 
justed, re-assessed  or  confirmed  by  said  board  upon  all 
parties." 

This  section,  then,  provides  for  pending  cases  in  certiorari 
being  reviewed  by  said  board,  directing  that  no  further  pro- 
ceeding shall  be  had  under  them ;  and  the  third  section  of 
the  same  act  provides,  "and  any  person  or  persons  neglect- 
ing or  refusing  to  apply  to  said  board  for  relief  from  assess- 
ments, within  such  time  as  said  board  shall  limit,  not  less- 
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than  thirty  days  and  not  more  than  sixty  days,  shall  be  con- 
sidered as  waiving  all  objections  thereto." 

The  admission  {Case  p.  17)  shows  that  advertisements 
were  made  by  the  commissioners,  and  a  day  fixed  for 
a  hearing,  and  a  hearing  was  had  wherever  parties  appeared 
in  the  cases  in  question,  and  that  the  commissioners  acted 
upon  these  four  cases  as  set  forth  in  their  reports  annexed 
to  the  answer.  As  the  act  to  adjust  these  unpaid  assess- 
ments was  passed  three  years  after  the  act  to  quiet  title, 
will  not  a  fair  construction  of  the  act  of  1870  be  that  it  is 
subject  to  the  provisions  of  the  act  of  1873,  which  made  the 
assessments  of  these  supreme  court  commissioners  "final 
and  conclusive,  as  re-adjusted,  re-assessed  or  confirmed  by 
said  board,  upon  all  parties?"  If  the  act  of  1870  is  thus 
limited  not  to  include  the  cases  provided  for  in  the  act  of 
1873,  then  the  chancellor  was  wrong  in  holding  that,  under 
the  act  of  1870,  he  had  power  to  deal  with  these  assess- 
ments thus  made  "final  and  conclusive"  under  the  act 
cf  1873. 

Messrs.  Collins  ^  Corbin,  for  respondent. 

I.  If  the  assessments  set  up  by  the  appellant  (defendant) 
were  invalid,  the  power  and  duty  of  the  chancellor  to  make 
the  decree  appealed  from  are  unquestionable  in  this  court. 
Bogert  v.  ati/  of  Elizabeth,  12  C.  E.  Gr.  568. 

n.  The  assessments  were  invalid.  They  were  of  two 
classes :  (a)  In  one  class,  the  commissioners  appointed  under 
the  act  of  1873  (P.  L.  1873,  p.  44^)^  simply  confirmed  assess- 
ments previously  made  by  the  municipality.  (See  the 
reports  of  said  commissioners,  pp.  8,  9,  printed  case.)  This 
they  had  no  power  to  do.  They  were  obliged,  under  the 
act,  to  exercise  an  independent,  original  judgment.  This 
is  the  plain  language  of  the  act,  and  the  supreme  court  has 
€0  held.  State,  Morr-is  v.  Jersey  City,  11  Vr.  4^5.  The 
appellant  cannot  be  helped  by  resorting  to  the  original 
assessments,  for,  first,  they  were  not  proved  in  the  case ; 
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second,  they  could  not  be  found  to  be  proved  (see  Case 
pp.  IS,  19);  and,  lastly,  as  to  the  one  confirmed  by  the 
report  on  page  8  of  the  printed  case,  while  the  law  under 
whicli  it  was  made  (P.  L.  1871,  p.  11^3  et  seq.  §  4-1)  may  be 
constitutional  (though  we  doubt  it),  it  is  notorious  that  all 
assessments  made  in  Jersey  City  at  that  time  (1872)  had  the 
vice  condemned  in  8  Vr.  538,  cited  below;  and,  as  to  the 
other,  confirmed  by  the  report  on  page  9  of  the  printed 
case,  the  law  under  which  it  was  made  (P.  i.  1870,  p.  1211^ 
§  8Jf)  was  clearly  unconstitutional  under  the  Agens  Case, 
(b)  In  the  other  class,  the  said  commissioners,  acting  de  novo, 
themselves  made  invalid  assessments  (see  their  reports- 
pp.  6  and  10  of  the  printed  case).  These  assessments  are 
void  under  the  adjudged  cases  in  this  court,  because  thej 
do  not  show  afi[irmatively  that  the  assessment  made  does- 
not  exceed  the  benefits.  Passaic  v.  State,  Del.  Lack.  ^  West 
R.  R.  Co,,  8  Vr.  538. 

The  original  assessment  (not  proved)  doubtless  had  the 
same  defect,  and,  moreover,  was  made  under  an  unconstitu- 
tional law.     (P.  L.  1871,  p.  1122  §  59,  j).  1118  §  4.7.) 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

Upon  looking  into  the  pleadings  in  this  case,  it  'appears 
that  the  chancellor  had  before  him  the  proceedings  of 
certain  commissioners,  with  respect  to  sundry  municipal 
assessments,  and  that,  after  examining  them,  he  annulled 
them  by  his  decree,  so  far  as  relates  to  the  land  on  which 
they  were  an  apparent  lien.  The  case  is  bare  of  all  jurisdic- 
tional facts,  except  two,  viz.,  that  the  assessments  in  question 
were  not  in  litigation,  and  that  they  were  ostensible  encum- 
brances on  lands  owned  by  the  complainant,  and- of  which 
he  was  in  possession.  Neither  fraud,  nor  oppression,  nor 
other  inequity,  on  the  part  of  the  defendant,  was  alleged, 
nor  was  it  pretended  that  the  commissioners,  whose  conduct 
was  overhauled,  were  acting  in  the  absence  of  due  statutory 
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authority.  The  defect  on  which  the  decree  to  vacate  this 
taxation  was  founded,  was  that  the  commissioners  omitted 
to  show  in  their  report  an  incident  essential  to  its  validity ; 
that  is  to  say,  they  did  not  state  that  "  the  amounts  assessed 
on  the  property  owners  for  benefits  were  not  beyond  the 
amount  of  the  benefits  received."  It  appears,  therefore, 
that  what  was  done  in  the  court  of  chancery  was  this :  A 
supervision  was  exercised  over  special  officers  performing  a 
purely  legal  function,  and  that  this  bill  has  discharged,  in 
part,  the  office,  and  nothing  but  the  office,  of  a  writ  of  cer- 
tiorari at  common  law.  The  question  is,  whether  such  a 
power  exists  ? 

There  is  but  one  title  claimed  in  favor  of  such  an  author- 
ity, and  that  is  the  act  to  be  found  on  page  1189  of  the 
Revision,  entitled  "an  act  to  compel  the  determination  of 
claims  to  real  estate  in  certain  cases,  and  to  quiet  the  title 
to  the  same."  The  general  object  of  this  statute  is  stated 
in  the  first  clause  of  the  first  section,  which  is  in  these 
words  :  "  That  when  any  person  is  in  peaceable  possession 
of  lands  in  this  state,  claiming  to  own  the  same,  and  his  title 
thereto,  or  to  any  part  thereof,  is  denied  or  disputed,  or  any 
person  claims,  or  is  claimed,  to  own  the  same,  or  any  part 
thereof,  or  any  interest  therein,  or  to  hold  any  lien  or 
encumbrance  thereon,  and  no  suit  shall  be  pending  to 
enforce  or  test  the  validity  of  such  title,  claim  or  encum- 
brance, it  shall  be  lawful  for  such  person  so  in  possession  to 
bring  and  maintain  a  suit  in  chancery  to  settle  the  title  of 
said  lands,  and  to  clear  up  all  doubts  and  disputes  concern- 
ing the  same,  &c." 

From  this  recital,  it  appears  that  the  language  of  tliis 
provision  is  as  comprehensive  as  it  well  could  be,  and  that 
if  su'ch  act  is  to  be  regarded  as  a  thing  standing  by  itself, 
and  is  to  be  interpreted  by  the  force  of  its  terms  alone,  it 
will  seemingly  confer  the  power  that  has  been  exercised  in 
this  case.  But  statutes  do  not  stand  in  such  a  state  of  dis- 
connection ;  each  one  is  but  a  part  of  the  general  polity,  and 
is  to  be  construed  \\\\.\x  reference  to  general  principles  and 
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laws,  and  in  subordination  to  constitutional  restrictions.  It 
is  in  this  wise  that  the  will  of  the  law-rriaker,  and  the  reason 
and  spirit  of  the  enactment  are  ascertained,  and  by  the  use 
of  this  method  with  regard  to  this  statute,  all  persons  will 
agree,  unless  I  greatly  err,  that  it  cannot  have  the  scope 
that  its  language,  if  read  by  the  letter,  would  seem  to  indi- 
cate, for,  enforced  in  such  sense,  its  control  would  cover  so 
vast  a  field  that  it  is  quite  out  of  the  question  to  suppose 
such  a  result  was  within  the  legislative  scheme.  Giving  to 
these  statutory  expressions  their  full,  inherent  signification, 
it  is,  perhaps,  not  too  much  to  say  that  almost  every  con- 
ceivable interest  in,  and  right  to,  land,  and  every  lien  and 
encumbrance  upon  it,  held  or  claimed  by  a  person  out  of 
possession,  could  be,  at  the  option  of  the  party  in  possession, 
placed  under  the  cognizance  of  a  court  of  equity.  It  will 
be  sufficient  to  hint  at  the  innumerable  cases  to  which  this 
power  would  extend,  by  specially  referring  to  a  few  exam- 
ples. Whenever  the  possessor  of  lands  should  be  appre- 
hensive that  an  ejectment  was  about  to  be  brought  against 
him,  he  could  forestall  such  proceeding  by  exhibiting  a  bill 
in  chancery,  and,  iu  the  absence  of  all  particular  equity, 
have  the  legal  title  of  his  adversary  examined  by  that  court, 
and,  if  need  be,  annulled.  So  a  tenant,  in  case  his  landlord 
should  claim  any  reserved  interest  in  the  leased  premises, 
might  take  a  similar  course.  And  there  seems  nothing  to 
forbid  the  idea  that,  under  the  prevalence  of  such  a  power, 
every  case  provided  for  by  summary  proceedings  before  a 
justice  of  the  peace,  under  the  landlord  and  tenant  act, 
would  be  within  the  grasp  of  the  equitable  cognizance. 
Every  judgment,  every  proceeding  to  lay  out  a  public  road, 
every  mechanics  lien,  every  exercise  of  the  right  of  eminent 
domain,  all  these,  and  the  vast  mass  of  analogous  pro- 
cedures, could  be  brought  under  the  control  of  the  chancel- 
lor, and,  if  a  fatal  mistake  or  error  should  be  manifested  in 
any  of  them,  such  defective  procedures  could  be  avoided  by 
his  order.  In  a  w^ord,  it  seems  undeniable  that,  by  force  of 
a  statutory  interpretation  that  will  support  this  bill,  very 
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much  of  the  authority  of  the  common  law  courts,  which  is 
exercisable  by  means  of  writs  of  error,  certioraris  and  actions 
of  ejectment,  would  be  participated  in,  to  a  large  extent,  by 
the  court  of  chancery.  I  cannot  think  that  it  was  the  design 
of  the  legislature  to  confound,  in  this  extraordinary  degree, 
the  well-deiined  boundaries  of  these  several  jurisdictions. 

But,  beyond  this,  I  further  am  of  opinion  that,  if  such 
legislative  design  existed  and  has  taken  form  and  substance 
in  this  act,  nevertheless,  the  endeavor  to  carry  such  purpose 
into  effect  must  prove  entirely  abortive.  In  this  state,  the 
higher  courts  of  common  law,  as  well  as  the  court  of  chan- 
cery, are  constitutional  tribunals,  and  that  means,  that  their 
essential  powers  and  attributes  cannot  be  affected  by  legis- 
lation. The  constitution  has  made  each  what  it  is,  and  such 
as  it  was  made  it  must  be  and  remain  until  destroyed  or 
modified  by  the  hand  by  which  it  was  established.  It  is 
hardly  necessaiy  to  say  that,  to  impart  to  a  court  of  con- 
science any  of  the  ordinary  common  law  powers,  would  be 
to  effect  a  radical  change  in  both  tribunals,  and  that  the 
same  consequence  would  follow  from  the  transfer  to  a  court 
of  law,  of  any  matters  of  equitable  cognizance.  The  various 
provisions  of  the  constitution  itself  plainly  negative  the 
legislative  right  to  interchange  at  pleasure  the  powers  which 
inhere,  by  virtue  of  their  primary  organizations,  in  the 
various  courts.  By  the  original  constitution  of  this  state, 
the  supreme  court  and  the  court  of  chancery  were  continued 
in  existence,  and  it  was  thereupon  immediately  declared,  by 
statute,  that  they  should  respectively  be  invested  with  the 
powers  theretofore  possessed  by  them ;  and,  by  the  constitu- 
tion of  1844,  it  was  ordained  "  that  the  several  courts  of  law 
and  equity,  except  as  herein  otherwise  provided,  shall  con- 
tinue, with  the  like  powers  and  jurisdiction,  as  if  this 
constitution  had  not  been  adopted,"  It  is  plain,  and  has 
always  been  considered  plain,  that  these  organic  provisions 
define  with  exactness  the  judicial  institutions  to  which  they 
are  applicable.  By  force  of  them,  the  court  of  chancery  has 
ever  been  deemed  exclusively  clothed  with  all  those  high 
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and  ample  prerogatives  and  authorities  which,  in  imitation 
of  its  English  type,  it  had  exercised  ever  since  its  introduc- 
tion into  our  jurisprudence,  and,  in  the  same  way,  the 
powers  and  franchises  of  the  supreme  court  were,  in  all 
essential  respects,  thought  to  be  modeled  after  the  usage 
and  measure  of  the  king's  bench;  and  the  jurisdictions  of 
these  tribunals  were  as  separate,  as  defined,  and  as  respect- 
ively exclusive,  as  were  the  jurisdictions  of  those  venerable 
institutions,  to  which,  in  structure  and  power,  they  are  so 
nearly  allied,  and  which  they  so  closely  resemble. 

That  the  jurisdictional  boundaries  of  these  courts  were 
considered  to  be  completely  settled,  appears  by  many  judi- 
cial declarations  and  resolutions;  and  that  the  powers  of 
the  one  could  not  be  transferred  to  the  other,  is  manifest 
from  the  constitution  itself,  and  not  only  from  its  general 
tenor,  but  also  from  a  particular  indication,  for,  in  that 
instrument,  by  paragraph  10,  section  VIE,  article  IV,  it  is 
declared  "  that  the  legislature  may  vest  in  the  circuit  courts, 
or  courts  of  common  pleas,  within  the  several  counties  of 
this  state,  chancery  powers,  so  far  as  relates  to  the  fore- 
closure of  mortgages  and  the  sale  of  mortgaged  premises,'* 
a  provision  that  is  entirely  nugatory  and  superfluous,  in  the 
theory  that  the  functions  of  these  judicial  bodies  were  sub- 
ject to  legislative  transference.  I  can  see  nothing  in  the 
frame  of  our  legal  system,  in  the  history  of  our  jurispru- 
dence, in  our  practice,  or  in  the  opinions  of  our  own  jurists, 
that  does  not  wear  the  semblance  of  repudiating  all  claim 
of  a  legislative  competency  to  confer  a  purely  legal  faculty 
on  the  court  of  chancery,  or  a  purely  equitable  faculty  on  a 
court  of  common  law.  The  fact  is,  that  the  inability  of  the 
legislature  in  this  particular  is  so  clear  that  it  cannot  be 
denied,  without  an  admission  of  the  solecism  that  the  legis- 
lature can  altogether  abolish  any  one  of  these  constitutional 
tribunals,  because  if  one  essential  power  of  such  a  tribunal 
can  be  handed  over  to  another,  so  may  all  its  essential 
powers — a  proposition  so  exorbitant  that,  it  is  presumed,  no 
one  will  venture  to  maintain  it      Neither  will  it  be  gain- 
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said  that  it  is,  and  always  has  been,  one  of  the  prerogatives 
of  the  supreme  court  of  this  state  to  supervise  the  proceed- 
ings and  to  correct  the  errors  of  all  inferior  tribunals,  and 
of  persons  and  bodies  exercising  particular  legal  functions; 
the  practice  is  so  fixed  and  the  adjudications  so  clear  upon 
the  point,  that  it  would  be  a  mere  waste  of  time  to  do  more 
than  state  it  as  an  admission.  And  the  principal  mode  in 
which  this  power  is  put  forth,  is  by  the  effective  and  com- 
prehensive writ  of  certiorari.  In  the  case  under  review,  the 
officers,  whose  acts  have  been  set  aside,  were  employed  in  a 
matter  which  was,  from  first  to  last,  of  a  purely  legal  nature. 
From  the  time  of  the  first  introduction  of  magistracy  into 
this  state,  all  through  colonial  and  provincial  times,  up  to 
within  a  very  recent  period,  such  a  procedure  as  this  has 
been  carried  on  under  the  superintendency  of  the  supreme 
court  of  this  state,  and  if  a  person,  in  the  situation  of  this 
complainant,  had,  at  any  time  in  all  these  years,  conceived 
himself  to  have  been  wronged  in  point  of  law,  by  the  doings 
of  such  ofllcers,  he  would  have  applied  to  that  court,  which, 
in  its  discretion,  would  have  commanded  such  doings  to  be 
certified  to  it,  so  that  what  was  right  in  law  might  be  done. 
Such  was  the  ancient  and  such  has  been  the  modern  method 
of  executing  the  law  in  such  an  affair,  and  there  is,  perhaps, 
no  single  attribute  of  the  supreme  court  that  is,  and  ever 
has  been,  more  peculiarly  its  own  than  this  great  power  of 
supervision  and  regulation,  and,  to  a  certainty,  if  it  can  be 
shorn  of  this  prerogative,  then  none  of  its  prerogatives  are 
secure.  From  these  considerations,  I  am  led  to  the  convic- 
tion that,  if  this  act  is  to  bear  the  interpretation  which  must 
be  put  upon  it  in  order  to  uphold  this  suit,  then  it  should, 
on  constitutional  grounds,  be  declared  by  this  court  to  be 
utterly  nugatory. 

It  will  be  observed  that  the  bill  in  this  case  claims  for 
itself  no  other  footing  besides  this  statute,  and,  in  this 
respect,  the  idea  of  the  pleader  is,  in  my  judgment,  correct. 
For,  whatever  doubts  may  be  entertained  in  some  of  the 
American  states  upon  this  subject,  such  doubts  have  not 
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prevailed  either  in  England  or  in  this  state.  It  is  believed 
that  no  instance  can  be  adduced  in  which  an  English  chan- 
cellor has  undertaken  to  control  the  proceedings  of  a 
municipal  body  on  the  mere  ground  that  such  proceedings 
were  irregular  or  illegal.  If  the  acts  of  such  bodies  were 
not  extra  vires,  it  has  always  been  conceded  that  they  did 
not,  except  from  the  presence  of  special  equities,  fall  under 
equitable  control.  Lord  Cottenham,  in  Frewin  v.  Lewis, 
Jf.  3Iyl.  ^  Cr.  24^,  thus  defines,  in  a  few  words,  the  doctrine 
of  the  English  law.  He  says,  speaking  of  the  principles  on 
which  public  officers  and  bodies  will  be  controlled  in  his 
court:  "So  long  as  these  functionaries  strictly  confine 
themselves  within  the  exercise  of  those  duties  w^hich  are 
confided  to  them  by  law,  this  court  will  not  interfere  *  * 
to  see  whether  any  regulation  they  make  is  good  or  bad ; 
but  if  they  are  departing  from  their  power  which  the  law 
is  vesting  in  them,  if  they  are  assuming  to  themselves  a 
power  over  property  which  the  law  does  not  give  them,  this 
court  no  longer  treats  them  as  acting  under  the  authority 
of  their  commission,  but  treats  them,  whether  they  be  a 
corporation  or  individuals,  merely  as  persons  dealing  with 
property  without  legal  authority.  While  the  court  avoids 
interfering  with  what  they  do  while  keeping  within  the 
limits  of  their  jurisdiction,  it  takes  care  to  confine  them 
within  those  limits;  if  they  go  beyond  the  line  of  their 
authority,  and  infringe  or  violate  the  rights  of  others,  they 
become,  like  all  other  individuals,  amenable  to  the  jurisdic- 
tion of  this  court  by  injunction."  And  Judge  Dillon,  in 
referring  to  this  and  other  authorities,  remarks  :  "  But  if,  in 
these  cases,  the  property  owners  or  the  taxable  inhabitants 
can  have  full  and  adequate  remedy  at  law,  equity  will  not 
interfere,  but  leave  them  to  their  legal  remedy."  2  Dillon 
€11  Mun.  Corp.  836. 

In  this  state,  from  time  to  time,  a  similar  doctrine  has 
been  asserted  and  enforced.  As  illustrating,  I  shall  refer  to 
two  cases,  the  first  being  that  of  3forri^  Canal  Co.  v.  Jersey 
City,  1  Beas.  256,  in   which    Chancellor  Williamson   thus 
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clearlj  explains  his  views:  "In  the  first  place,  it  is  insisted," 
he  says,  "  that  this  court  has  not  jurisdiction  over  the  ordi- 
nances of  a  municipal  corporation,  and  should  not  interfere 
with  their  execution ;  that  the  supreme  court  is  the  proper 
tribunal  to  review  and  correct  the  errors  of  inferior  author- 
ities. The  authorities  fully  sustain  the  general  principle 
that  the  court  of  chancery  is  not  the  proper  tribunal  to 
appeal  to,  to  correct  irregularities  or  errors  of  inferior 
tribunals,  and  that  in  this  case  the  court  should  not  inter- 
fere with  the  ordinances  of  a  municipal  corporation."  And, 
again,  his  words  are :  "As  a  general  doctrine,  this  court 
does  not  claim  the  right  to  interfere  for  the  purpose  of  pre- 
venting a  corporation  from  enforcing  its  ordinances  in 
regard  to  assessments.  There  would  be  no  limit  to  litiga- 
tion in  this  court,  if  this  court  were  to  claim  jurisdiction 
over  assessments  in  ordinary  cases." 

The  second  case  above  referred  to  is  that  of  Holmes  v. 
Jersey  City,  1  Beas.  310^  in  which  Chancellor  Green,  in 
delivering  the  opinion  of  the  court,  is  equally  clear  and 
explicit  in  his  declarations  on  this  subject,  and  he  says, 
alluding  to  the  bill  in  that  case  :  "  I  find  in  it  no  recognized 
ground  for  equitable  relief.  There  is  no  averment  of  irrep- 
arable injury,  and  the  case  made  by  the  bill  shows  that,  in 
the  nature  of  things,  the  injury  cannot  be  irreparable. 
There  is  no  charge  of  fraud,  nothing,  in  short,  but  the  fact 
that  the  city  is  not  setting  the  curb-stones  on  the  true  line, 
by  which  the  complainant  will  be  put  to  expense,  and  his 
property,  as  he  alleges,  be  of  less  value.  And  the  point 
upon  which  the  wliole  case  turns,  is  a  mere  question  of  law. 
I  do  not  see  why,  on  the  broad  frame  of  this  bill,  every  act 
of  a  municipal  corporation  by  which  the  property  of  a  citi- 
zen is  aftected,  whether  it  be  the  opening,  paving  or 
grading  of  streets,  the  regulation  of  buildings,  the  removal 
of  nuisances,  or  the  assessment  of  taxes,  may  not  be  the 
subject  of  injunction  and  the  legal  right  be  drawn  in  ques- 
tion in  a  court  of  equity." 
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And,  in  fact,  upon  the  least  consideration  of  the  subject, 
it  will  be  apparent  that  the  rule  thus  forcibly  enunciated  by 
these  experienced  and  eminent  lawj-ers,  is  the  only  one  that 
would  be  consistent  with  an  equitable  system,  one  of  whose 
fundamental  maxims  is,  that  it  will  not  take  upon  itself, 
except  in  certain  well-known  cases,  to  settle  legal  rights 
when  the  redress  at  law  is  sufficient  for  that  purpose.  And 
it  has  already  been  shown  that  such  legal  remedy,  in  a  very 
complete  form,  exists  with  respect  to  this  class  of  cases  with 
which  we  arc  now  dealing.  The  present  complainant  could 
have  made  his  application  for  a  writ  of  certiorari,  unless  such 
right  had  been  forfeited  by  his  own  laches,  and  which,  as  a 
mode  of  redress,  would  have  been  even  more  efficacious 
than  this  bill,  because,  in  such  a  proceeding,  the  assessment 
itself  would  have  been  annulled,  whereas,  in  the  present 
course  of  law,  nothing  but  the  lien  upon  the  land  is  dis- 
charged. In  the  presence,  therefore,  of  a  convenient  and 
complete  legal  remedy,  there  can  be  no  pretence  for  an 
appeal  to  a  court  of  conscience,  upon  general  principles,  in 
order  to  remove  a  cloud  from  the  title  of  the  complainant. 
As  I  have  said,  the  statute  in  question  is  the  sole  foundation 
for  this  bill,  and  such  statute  is  possessed  of  no  efficacy  for 
such  a  purpose. 

Before  leaving  this  branch  of  the  subject,  it  is  proper  to 
say  that  this  exclusion  of  equitable  processes  from  matters 
of  this  nature,  is  not  regarded  by  me  as  a  defect  in  our  legal 
system,  for,  if  the  power  of  chancery  could  be  extended  over 
this  field,  the  effect  would  be  most  disastrous.  Even  it 
might  not  be  too  much  to  say,  that,  under  such  a  control, 
no  city  in  this  state  could,  for  any  great  length  of  time, 
properly  administer  its  own  affairs.  Most  of  our  assess- 
ments, relating  to  the  taxing  of  lands  and  the  making  of 
streets  and  other  public  improvements,  are,  by  our  laws, 
declared  to  be  liens  upon  land,  so  that,  in  this  vast  multi- 
tude of  cases,  every  mistake  in  such  procedures,  affecting,  as 
it  must,  many  persons,  would  be  affluent  in  litigation.  Each 
person  out  of  this  multitude  could  maintain  his  bill  and 
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could  recover  his  costs  from  the  public,  and  which  costs,  in 
many  cases,  would  exceed  the  amount  of  the  tax  in  dispute. 
Nor,  by  force  of  present  laws,  would  it  seem  possible  to 
restrain  or  repel  this  deluge  of  litigation,  for  if  the  right 
to  tile  such  a  bill  exists  at  all,  such  right  is  obviously  an 
absolute  one,  in  nowise  resting  in  the  discretion  of  the 
chancellor. 

Chief  Justice  Caton,  in  his  opinion  in  the  case  of  Chicago 
V.  Frary,  22  III.  34-,  has  forcibly  depicted  the  evils  that 
would  ensue  from  the  interference  of  a  court  of  equity  with 
this  class  of  cases.  "Under  such  a  system  of  the  adminis- 
tration of  the  laws,"  such  is  his  language,  "  with  so  compli- 
cated a  revenue  system  as  ours,  rendered  so  by  a  tender 
regard  for  the  rights  and  interests  of  the  citizens,  no  gov- 
ernment could  exist  for  a  single  year.  Let  us  now,  by 
sustaining  this  bill,  stretch  out  the  strong  arm  of  this  court, 
and  stay  the  hand  of  the  collector  in  every  case  where  any 
irregularity  can  be  shown  in  the  assessment  of  the  revenue, 
and  a  flood  of  injunctions  would  spread  over  the  land  at 
once.  State  and  county  revenue  would  cease  to  be  col- 
lected, at  least  till  the  termination  of  protracted  litigation, 
and  the  wheels  of  government  would  stop."  And,  again, 
the  chief  justice  says:  "If  we  permit  the  injunction  to  be 
issued  where  the  tax  is  authorized  by  law,  and  the  thing 
taxed  is  liable  to  that  tax,  there  is  no  stopping-point  short 
of  enjoining  all  taxes  whenever  any  irregularity  has  inter- 
vened. This  power  the  court  of  chanc'ery  has  never 
assumed,  nor  could  it,  without  the  most  disastrous  conse- 
quences to  the  state." 

Although  I  have  come  to  the  conclusion,  from  the  fore- 
going considerations,  that  this  statute  cannot  have  the  force 
ascribed  to  it,  still,  it  seems  to  me,  it  is  quite  feasible  to 
give  it  an  effect  that  will  not  only  be  legal,  but  highly  use- 
ful. The  extent  to  which  I  would  give  it  force  may,  in 
part,  be  best  indicated  by  negations  as  to  its  operation  in 
certain  classes  of  cases.  I  would  say  it  was  not  meant  to 
be  operative  when  the  party  in  possession  of  lands  has  the 
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means,  by  an  ordinary  proceeding  at  law,  of  testing  tlie 
adverse  claim  that  he  wishes  to  have  settled,  unless,  in  such 
a  state  of  facts  as  was  presented  in  the  case  of  Bogert  v.  Oity 
of  Elizabeth,  12  C.  E.  Gr.  568,  in  which  the  pretended  lien 
was  an  absolute  nullity,  in  consequence  of  the  law  itself 
under  which  it  had  been  taken  being  unconstitutional,  so 
that  the  proceeding,  being  ultra  vires,  it  could  be  fairly  said 
that  the  keeping  on  foot  of  such  a  mere  pretence  was,  ^per 
se,  unconscionable.  And,  even  with  respect  to  this  case,  it 
should  be  borne  in  mind  that  the  assessment  had  fully  run 
its  course,  and  had  exhausted  itself  in  a  sale  of  the  lands, 
and  that  such  sale  was,  and  for  all  time  must  have  continued 
to  be,  a  mere  nullity,  to  which  even  legislation  could  not 
impart  life.  The  decision  adjudged  that  such  a  state  of 
things  was  a  case  within  the  statute;  it  went  no  further. 
But  my  exposition  will  exclude  the  class  of  cases  embracing 
the  one  now  under  review,  because  the  purpose  of  the  act 
was  to  relieve,  not  persons  who  had  the  power  to  test  the 
hostile  claim  by  a  direct  proceeding  in  the  usual  mode,  but 
to  aid  those  persons  whose  situation  afforded  them  no  such 
opportunity.  The  inequity  that  was  designed  to  be  reme- 
died grew  out  of  the  situation  of  a  person  in  the  possession 
of  land  as  owner,  in  which  land  another  person  claimed  an 
interest  which  he  would  not  enforce ;  and  the  hardship  was 
that  the  person  so  in  possession  could  not  force  his  adver- 
sary to  sue,  and  thus  put  the  claim  to  the  test.  The  title 
of  the  act  indicates  that  this  is  its  purpose,  for  it  is  an  act 
"  to  compel  the  determination  of  claims  to  real  estate."  In 
the  present  instance,  the  complainant  had  it  in  his  power, 
by  one  of  the  customary  processes  of  the  law,  to  bring  to 
judgment  the  claim  he  wished  to  control,  and  it  would, 
therefore,  seem  to  be  going  out  of  the  way  to  maintain  that 
this  statute  is  applicable  in  aid  of  his  inaction.  If  a  party 
in  possession  of  land  can  throw  the  hostile  claim  into  a 
course  of  law,  and  thus  get  rid  of  the  cloud  overhanging 
his  estate,  why  should  he  not  do  it?  and  what  reason  is 
there  to  say  that  this  act  was  designed  to  help  a  party  wlio 
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was  in  no  strait,  but  of  his  own  choosing  ?  On  the  other 
hand,  there  is  a  class  of  cases  in  its  application  to  which 
the  law  under  consideration  would  be  highly  reasonable 
and  beneficial.  I  would  instance,  as  a  sample,  the  case  of  a 
doubtful  claim  upon  land  arising  under  a  will,  a  person 
who  asserts  an  absolute  title  being  in  possession.  In  this 
situation  the  existence  of  such  a  claim,  no  matter  how 
inauthentic  or  unsubstantial,  would  work,  oftentimes,  a 
serious  injury  to  such  real  owner,  and,  without  statutory 
help,  the  latter  might  not,  in  all  cases,  be  able  to  clear  his 
title.  In  such  a  conjuncture  the  present  act  would  operate 
favorably,  and,  in  such  connection,  would  be  in  harmony 
with  legal  and  constitutional  principles.  In  my  view,  that 
law  was  intended  for  the  relief  of  such  cases  of  hardship  as 
this  and  other  cases  of  a  similar  nature;  but  it  was  not 
intended  to  aid  those  who  have  no  need  of  aid,  and  to  this 
latter  class  the  complainant  belongs. 

I   think   the    decree   should   be    reversed,   and    the   bill 
ordered  to  be  dismissed,  with  costs. 

Decree  unanimously  reversed. 


Sylvanus  C.  Lathrop  and  wife,  appellants, 

V. 

The  Groton  Savings  Bank,  respondent. 

A  person  being  the  equitable  owner  and  in  the  occupation  of  land, 
the  record  title  being  in  a  third  party,  must  refrain  from  all  acts  cal- 
culated to  produce  a  false  impression  as  to  the  state  of  the  title,  in 
order  to  hold  a  person  dealing  with  such  ostensible  owner,  to  the  duty 
of  inquiring  with  respect  to  the  interest  of  such  occupier. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion 
is  reported  in  Groton  Sav.  Bank  v.  Batty,  3  Stao.  126. 
18 
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Mr.  S.  B.  Ransom,  for  appellants. 

I.  Before  and  at  the  time  of  the  commencement  of  the 
foreclosure  proceedings  by  the  Groton  Savings  Bank,  the 
title  to  the  premises  in  question  was  in  the  appellant,  Sarah 
Ann  Latlirop,  in  fee-simple,  free  and  clear  of  all  encum- 
brances : 

(Ist)  She  had  been  in  the  quiet,  peaceable,  unchallenged 
possession  of  the  premises  for  twenty-four  years,  all  the 
time  claiming  it  as  her  own,  using  it  as  her  own,  paying  no 
rent,  and  no  one  disputing  her  title.  For  all  this  time  her 
possession  and  enjoyment  of  the  property  had  been  adverse. 

(2d)  She  and  her  husband  had  built  a  dwelling-house 
upon  it  with  their  own  money,  at  a  cost  of  from  $3,000  to 
$4,000,  which  house  she  and  her  family  had  occupied  as  a 
residence,  and  as  owner  in  fee,  for  a  period  of  twenty-two 
years. 

(3d)  They  had  put  upon  it  a  shop,  worth  $500  or  $600,  at 
their  own  expense. 

(4th)  So,  if  John  and  William  Batty,  or  either  of  them, 
ever  had  a  right  of  entry  on  said  land,  it  was  barred  by  the 
statute  of  limitations, 

"  Every  real,  possessory,  ancestral,  mixed  or  other  action 
for  any  lands,  tenements  or  hereditaments,  shall  be  brought 
or  instituted  within  twenty  years  next  after  the  right  or 
title  thereto,  or  cause  of  such  action,  shall  accrue,  and  not 
after."     {Bev.  p.  597  §  17.) 

"  The  actual  possession  and  improvement  of  land,  as  own- 
ers are  accustomed  to  possess  and  improve  their  estate, 
without  any  payment  of  rent  or  recognition  of  title  in 
another,  or  disavowal  of  title  in  himself,  will,  in  the 
absence  of  all  other  evidence,  be  sufficient  to  raise  a  pre- 
sumption of  his  (the  occupant's)  entry  and  holding  as  abso- 
lute owner."     La  Fi^ombois  v.  Smith,  8  Cow.  589. 

Such  was  the  character  of  Mrs.  Lathrop's  possession. 

n.  The  possession  of  the  land  by  the  Lathrops  for 
twenty  years,  as  owners,  bars  all  suits  by  the  Battles  or 
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their  grantees  or  mortgagees,  for  the  recovery  of  the  money 
the  deed  was  given  to  secure,  as  well  as  all  suits  for  the 
recovery  of  the  land.  Such  lapse  of  time  raises  a  presump- 
tion of  payment. 

m.  The  Groton  Savings  Bank,  as  mortgagee  of  Batty, 
stands  in  no  better  position  than  Batty  himself.  When  the 
bank  took  its  mortgages,  it  was  chargeable  with  notice  of 
the  possession  by  the  Lathrops,  and  of  the  title  under 
which  they  held. 

When  the  first  mortgage  was  given  (l^ovember  1st,  1863), 
the  Lathrops  had  been  in  the  undisputed  possession,  as 
owners,  for  eleven  years,  during  which  time  they  had 
expended  about  $4,000  of  their  own  mone}^  on  the  premises. 
When  the  second  mortgage  was  given  (October  1st,  1869), 
the  possession  of  the  Lathrops  and  their  use  of  the  prop- 
•erty  remained  unchanged.  They  had  then  occupied  it,  as 
-owners,  for  seventeen  years.  This  possession  was  notice  to 
the  world  of  the  title  under  which  they  held.  On  this 
j)oint  see  4-  Kent  Com.  179  and  notes;  Tuttle  v.  Jackson^  6 
Wend.  213,  226;  Wright  v.  Douglass,  10  Barb.  97;  Troup  v. 
Hurlbut,  10  Barb.  354.;  Merritt  v.  Northern  B.  B.  Co.,  12 
Barb.  60S;  Frazer  v.  Weston,  1  Barb.  Ch.  220,  232; 
-Colby  V.  Kenniston,  4  ^'  H.  '262 ;  Norcross  v.  Widgery,  2 
Mass.  508  ;  Eyres  v.  Dolphin,  3  Ball  ^  B.  301;  Mcllahon  v. 
Griffing,  3  Pick.  149;  3Mpas  v.  Ackland,  3  Russ.  273;  Bill- 
ington  v.  Welsh,  5  Binn.  129 ;  Davis  v.  Blunt,  6  Mass.  487 ; 
Howard  Ins.  Co.  v.  Halsey,  4  Sandf.  573 ;  Daniels  v.  Davison, 
16  Ves.  254,  S.  C.  17  Ves.  4^3;  Allen  v.  Anthony,  1  Mer. 
£82;  Johns  v.  Norris,  12  C.  E.  Gr.  485 ;  Pendleton  v.  Fay, 
2  Paige  202. 

These  cases  establish  the  general  principle  that  possession 
of  land  by  a  tenant  is  notice  to  all  the  world  of  the  possess- 
or's title  and  claim.  Therefore,  the  possession  of  the 
Lathrops  was  notice  to  the  Groton  Savings  Bank  of  Mrs. 
Lathrop's  title  and  claim.  This  possession  was  sufficient  to 
put  the  bank  on  inquiry  into  the  nature  of  her  claim ;  and 
its  neglect  to  make  such  inquiry,  evinces  bad  faith  or  gross 
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negligence.  But  the  learned  chancellor,  in  his  opinion,  seeks 
to  take  this  case  out  of  this  principle,  on  several  grounds. 
He  thinks  there  is  reason  to  believe  that,  admitting  the 
deed  to  the  Battles  was  merely  conditional,  recourse  was 
had  to  absolute  deeds  to  Bishop  and  the  Battles,  instead  of 
mortgages,  with  a  view  to  securing  the  property  from 
Lathrop's  creditors,  and  with  the  design  of  thus  concealing 
what  they  now  insist  was  the  true  ownership  of  the  prop- 
erty, and  so  misleading  the  public. 

The  learned  chancellor  cites  several  cases  to  show  that 
this  case  does  not  come  within  the  rule  that  possession  is 
notice  of  the  possessor's  title.  First,  he  cites  the  case  of 
Cook  V.  Travis,  22  Barb.  338, 20  N.  Y.  JfiO.  In  this  case  the 
court  recognized  the  general  rule,  that  the  possession  of 
land  is  notice  to  others  of  the  possessor's  title,  but  held  that 
it  did  not  avail  in  that  case,  because  that  case  came  within 
the  operation  of  another  rule  of  universal  application  :  that, 
where  a  party  puts  upon  record  a  deed  by  which  he  conveys 
the  absolute  title  to  his  grantee,  he  is  thereby  estopped  from 
setting  up  any  secret  arrangement  by  which  his  grant  is 
impaired ;  or,  in  other  words,  he  is  estopped  from  impeach- 
ing or  contradicting  his  own  deed,  or  denying  that  he 
granted  the  premises  which  his  deed  purports  to  convey. 
In  this  case  the  controversy  was  between  two  sheriff's  titles, 
the  junior  one  being  recorded,  the  elder  not.  The  pur- 
chaser under  the  junior  execution,  mortgaged  the  premises;, 
the  defendant  in  the  executions  continued  in  the  possession. 
The  court  held  that  his  possession  must  be  considered  as  in 
subserviency  to  the  recorded  title,  on  the  principle  above 
stated. 

The  next  case  referred  to  by  the  chancellor  is  the  case  of 
Williamson  v.  Brown,  15  N.  Y.  354.-  In  this  case  Justice 
Selden,  in  delivering  the  opinion  of  the  court,  laid  down  the 
general  rule  as  follows :  "  Where  a  purchaser  has  knowl- 
edge of  any  facts  sufficient  to  put  him  on  inquiry  as  to  the 
existence  of  some  right  or  title  in  conflict  with  that  he  is 
about  to  purchase,  he  is  presumed  either  to  have  made  the 
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inquiry  and  ascortained  the  extent  of  such  prior  right,  or  to 
have  heen  guilty  of  a  degree  of  neghgence  equally  fatal  to 
his  claim  to  be  considered  as  a  bo7ia  fide  purchaser.  He 
then  adds :  "  This  presumption,  however,  is  a  mere  infer- 
^Mice  of  fact,  and  may  be  repelled  by  proof  that  the  pur- 
<;ha8er  failed  to  discover  the  prior  right,  notidthsiaiuling  the 
exercise  of  pro'per  diligence  on  Ms  ■part'" 

The  last  clause  of  Justice  Selden's  remark  is  omitted  in 
the  chancellor's  opinion.  The  exercise  of  due  diligence  is 
the  controlling  element  in  the  question. 

Fassett  v.  Smith,  23  N.  Y.  252,  is  the  next  case  referred  to 
by  the  chancellor.  All  that  was  held  in  this  case  was,  that 
the  possession  by  a  husband  of  the  wife's  real  estate,  is  to 
be  taken  as  her  possession,  so  as  not  to  put  a  person  on 
inquiry  as  to  the  rights  of  a  third  person  from  whom  the 
husband,  to  cover  his  own  fraud,  took  a  deed  unknown  to 
the  purchaser.  I  do  not  see  that  it  has  any  application  to 
the  present  case. 

The  chancellor  then  cites :  Van  Keuren  v.  Central  R.  i2. 
of  N.  J.,  9  Vr.  165;  K  Y.  Life  Ins.  Co.  v.  Cutler,  3  Sandf 
Ch.  176 ;  ISewhall  v.  Pierce,  5  Pick.  4^0 ;  Scott  v.  Gallager, 
U  Serg.  ^  JR.  333;  McCulloh  v.  Cowher,  5  Watts  ^  S.  J^7. 
These  cases  all  recognize  the  general  rule  that  the  posses- 
sion of  land  is  notice  of  every  title  under  which  the  occu- 
pant claims.  But  they  all  hold  that  a  subsequent  purchaser 
for  value  is  not  chargeable  with  notice  where  the  possessor 
has  put  on  record  a  title  inconsistent  with  his  possession. 

This  principle  was  very  forcibly  stated  by  Judge  Wood- 
ward, in  his  charge  to  the  jury,  in  the  case  of  McCulloh  v. 
Cowher,  5  Watts  ^-  S.  4^7,  cited  by  the  chancellor.  It  was 
also  very  forcibly  stated  by  Mr.  Justice  Van  Syckel,  in  the 
case  (jf  Van  Keuren  v.  Central  R.  R.  of  N.  J.,  9  Vr.  165. 

IV.  This  case  is  not  within  the  principle  invoked  by  the 
chancellor.  *Lathrop  and  his  wife  have  not,  nor  have  either 
of  them  ever,  executed  any  deed  or  conveyance  of  any  kind 
to  estop  them  from  availing  themselves  of  the  well-settled 
rule  that  their  possession  is  notice  to  the  world  of  their 
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title.  The  title  originally  was  in  the  Coles  estate.  It 
remained  there  until  February  19th,  1856.  From  1853  ta 
1856,  Lathrop  and  his  wife  built  a  house  on  the  lot,  and 
occupied  it  as  owners;  spent  $3,000  upon  it,  the  record  title 
being  all  the  time  in  the  Coles  estate.  Suppose  Coles's 
heirs,  instead  of  giving  a  deed  to  Bishop,  had  executed  a 
mortgage  to  the  Groton  Savings  Bank,  could  it  be  pre- 
tended that  the  bank  would  not  have  been  bound  to  inquire 
by  what  right  the  Lathrops  held  and  claimed  to  be  owners  ? 
And,  while  Bishop  held  the  legal  title,  from  February  19th, 
1856  to  August  19th,  1858,  was  there  an3^thing  on  the 
record  to  excuse  a  purchaser  from  Bishop  from  inquiry  as  to- 
what  title  Lathrop  claimed  ?  And  after  the  transfer  to  the 
Batties,  were  the  records  in  any  way  changed  ?  Was  there 
anything  on  the  records,  from  that  time  to  this,  to  excuse^ 
such  inquiry  ? 

The  fact  that  the  legal  title  never  was  in  the  Lathrops,. 
makes  the  rule  that  possession  is  notice  of  the  possessor's 
title,  apply  with  all  the  more  force. 

V.  The  Groton  Savings  Bank  does  not  occupy  the  posi- 
tion of  a  subsequent  purchaser  for  value.  The  equitable 
interest  of  Mrs.  Lathrop  in  the  premises  is  not  disputed. 
In  the  bill  filed  against  the  Batties  by  Mrs.  Lathrop,  to 
compel  them  to  convey  the  premises  to  her,  they  did  not 
answer,  but  suffered  a  decree  to  go  against  them.  It  is- 
incumbent,  therefore,  upon  the  Groton  Savings  Bank, 
before  they  can  have  any  standing  in  court,  to  show  that 
they  stand  in  the  position  of  subsequent  purchasers  for  a 
valuable  consideration.  The  burthen  of  proof  is  on  them. 
They  have  not  attempted  to  prove  it.  There  is  not  a  parti- 
cle of  proof  to  show  that  they  ever  paid  one  cent  for  the 
mortgage. 

VI.  The  Lathrops  were  not  bound  to  go  to  Connecticut 
and  serve  a  notice  on  the  Groton  Savings  Bank,  of  their 
title  to  the  property,  when  they  heard  that  the  mortgage 
had  been  given  to  the  bank.     It  was  the  duty  of  the  bank 
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to  inquire  of  their  title  before  taking  the  mortgage.     PMl- 
hower  v.  Todd,  3  Stock.  312,  316 ;  Story's  Eq.  Jur.  §  385. 

Messrs.  Collins  ^  Corbin,  for  respondent. 

I.  It  is  only  possession  of  which  a  purchaser  or  mort- 
gagee has  knowledge,  that  is  constructive  notice  to  him  of  the 
possessor's  rights  in  lands.  A  too  meagre  statement  of  the 
facts,  in  some  of  the  reported  cases — the  purchaser's  knowl- 
edge of  the  fact  of  possession  being  really  assumed — has 
led,  we  think,  to  an  erroneous  opinion  that  possession  is 
notice  per  se.  The  earliest  case  on  the  subject  is  Taylor  v. 
Stihbert,  2  Yes.  Jr.  Ji27.  In  this  case,  Lord  Rosslyn  says, 
page  440  :  "  Whoever  purchases  an  estate  from  the  owner, 
knowing  it  to  be  in  the  possession  of  tenants,  is  bound  to  inquire 
into  the  estate  these  tenants  have." 

The  next  case  is  Daniels  v.  Davison,  16  Ves.  24-9,  a  judg- 
ment of  Lord  Eldon's.  This  seems  to  be  the  leading  case. 
All  the  modern  cases  go  back  to  and  rest  upon  it.  It  is 
generally  cited  far  too  broadly,  an  error  for  which  the  head- 
note  of  Mr.  Vesey  is  perhaps  responsible.  The  case  is 
founded  directly  on  Taylor  v.  Stibbert,  and  Lord  Eldon  says 
expressly,  page  253 :  "  Cole's  answer  is,  that  he  knew  the 
plaintiff  was  in  possession,  but  did  not  know  the  nature  of  his 
possession,  not  taking  the  trouble  to  inquire  whether  he  was 
tenant  or  purchaser." 

In  Rogers  v.  Jones,  8  N.  H.  264-y  the  court  notices  the 
inexactness  of  statement  in  the  reported  cases,  and  says : 
"Expressions  in  some  of  the  authorities"  (citing  them) 
"  would  seem  to  indicate  that  there  should  be  knowledge  of 
possession,  but  others"  (citing  them)  "contain  no  such 
qualification."  That  cases  of  the  latter  class  do  not  contain 
such  qualification,  is  due  either  to  meagreness  of  statement 
of  the  facts,  or,  in  the  later  cases,  to  a  misapprehension  of 
the  principle  involved — that  is,  a  taking  it  for  granted,  by 
both  court  and  counsel,  that  the  rule  is  broader  than  it 
really  is  or  ought  to  be.  The  point  is  not  discussed  in  any 
of  these  cases.     Indeed,  we  find  no  case  where  it  is  dis- 
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tinctly  held  that  knowledge  of  the  possession  need  not  exist, 
unless  it  be  Birch  v,  Hollowmfs  Devisee,  2  J.  J.  Marsh.  180 
(where  the  meaning  of  the  court  is  not  at  all  clear,  and  no 
authority  is  cited),  and  Wickes  v.  Lake,  £5  Wis.  71,  where 
there  is  a  very  able  dissenting  opinion  by  Chief  Justice 
Dixon,  to  which  we  call  particular  attention,  especially  to 
pages  97  and. 98. 

In  Grimstone  v.  Carter,  3  Paige  4^1,  Chancellor  Walworth 
Bays,  page  437 :  "  If  the  person  claiming  the  prior  equity  is 
in  the  actual  possession  of  the  estate,  and  tlie  purchaser  has 
notice  of  that  fact,  it  is  sufficient  to  put  him  on  inquiry  as  to 
the  actual  rights  of  such  possessor,  and  is  good  constructive 
notice  of  those  rights." 

In  Billington  v.  Welsh,  5  Binn.  129,  Chief  Justice  Tilgh- 
man,  while  inclined  to  hold  that  notorious  possession  may 
imply  knowledge  of  it,  yet,  in  a  case  where  there  was 
undoubted  possession  in  fact,  but,  by  reason  of  the  peculiar 
situation  of  the  land  with  regard  to  adjoining  property,  it 
was  not  readily  discernible,  held  that  that  was  not  con- 
structive notice;  and  Justice  Yates,  in  his  opinion,  takes 
substantially  the  ground  now  urged  upon  this  court. 

In  Davis  v.  Blunt,  6  Mass.  4-S7,  the  court  justifies  its  deci- 
sion because  of  knowledge  of  the  possession. 

We  call  attention  to  Sugden  on  Vendors  {7th  Am.  ed.)  653 
{*1052)  note,  and  to  Le  Neve  v.  Le  Neve,  2  White  ^  Tudor's 
Lead.  Cas.  in  Eq.  35,  erid  of  Am.  note,  where  this  subject  is 
discussed  in  some  of  its  phases. 

We  are  aware  that  it  may  be  urged  with  force  that, 
granting  our  premise,  still,  actual  residence  in  a  dwelling- 
house  for  many  years  ought  to  be  taken  as  presumption  of 
knowledge  of  possession,  atid  some  cases  seem  to  bear  out 
that  position ;  but  it  must  be  remembered  that  the  respond- 
ent is  a  corporation  of  another  state,  having  its  office  a  hun- 
dred miles  away,  and  that  it  dealt  with  the  legal  record 
owners  at  their  place  of  residence  there.  In  Le  Neve  v.  Le 
Neve  {p.  197),  a  distinction  is  drawn  between  the  case  of  neigh- 
bors and  visitors  of  a  possessor  and  that  of  persons  living 
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at  a  distance,  in  the  matter  of  presumption  of  knowledge 
of  the  possession. 

Of  course,  if  there  be  no  presumption  of  knowledge  by 
the  respondent  of  the  appellants'  possession,  it  was  incum- 
bent on  the  appellants  to  prove  the  fact  of  such  knowledge, 
and  this  they  have  not  attempted  to  do. 

On  the  facts  of  this  case,  however,  we  think  the  point 
above  made,  whether  sound  or  not,  is  not  at  all  involved. 
Of  course,  the  possession  of  the  appellants  gave  them  no 
rights.  It  was,  at  most,  merely  notice  of  whatever  rights 
they  had.  If  they  had  no  interest  in  the  property,  or  if 
they  had  an  interest  which  is  not  entitled  to  the  aid  of  a 
court  of  equity,  their  possession  will  not  help  them.  We 
will,  therefore,  now  discuss  the  case  on  the  facts,  conceding, 
for  the  argument,  that  their  possession  was  constructive 
notice  of  their  rights. 

n.  (1st)  If  Mr.  Lathrop's  story  is  true,  that  William  and 
John  Batty  took  a  deed  of  the  house  lot  in  1858,  as  secu- 
rity, then,  in  1863,  when  the  respondent  took  its  $1,000 
mortgage  from  the  Battles,  it  acquired  a  lien  on  the  interest 
which  the  Battles  then  had  in  the  house,  which  was  $1,100, 
with  interest  from  August  19th,  1858,  and  at  this  date 
would  amount  to  about  $2,700.  To  this,  add  money  paid 
on  the  property  by  Batty  for  taxes,  water  rents  and  redemp- 
tion of  sales,  and  we  have  a  total  of  over  $3,500.  This, 
with  assessments  for  street  improvements,  and  interest  in 
arrear  when  the  Battles  bought,  in  1858,  would  probably 
cover  the  two  mortgages  of  the  respondent.  Lathrop  does 
not  claim  that  he  ever  paid  rent,  or  made  any  payments  at 
all,  to  John  or  William  Batty,  and  if  his  testimony  stopped 
here  it  would  matter  little  whether  it  is  true  or  false. 

(2d)  But  Lathrop  says,  and  reiterates,  that  he  and  his 
wife,  and  not  Batty,  paid  all  the  taxes;  he  swears  that  he 
never  paid  an}^  water  rents,  because  he  had  not  the  means. 

(3d)  The  appellants'  answer  claims,  further,  that,  in  1861, 
Mrs.  Lathrop  made  an  agreement  with  her  brothers,  John 
and  William  Batty,  to  advance  Mr.  Lathrop  means  to  build 
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two  houses  on  the  shop  lot;  and  that  he  should  contribute 
the  labor  and  receive  all  the  profits;  and  that  these  pros- 
pective profits  should  be  applied  to  paj-  the  debt  of  Mrs. 
Lathrop  on  the  house  lot;  that  the  two  houses  were  built 
and  sold  at  a  large  profit,  but  the  Battles  had  failed  to 
account.  These  houses  on  the  shop  lot  were  sold,  one  iu 
1865  and  one  in  1867.  The  respondent's  first  mortgage  was 
made  in  1863,  and  recorded  in  1864.  A  verbal  agreement 
by  the  owner  of  the  shop  lot  that  he  would  apply  the  profits 
to  be  derived  from  the  sale  of  that  property  to  the  payment 
of  the  cost  of  the  house  lot,  would  have  been  of  question- 
able validity  against  a  mortgagee  coming  in  with  a  lien  on 
the  house  lot  before  the  shop  lot  was  sold.  But  it  is  evi- 
dent that  no  such  agreement  was  ever  made.  The  transac- 
tion of  erecting  two  houses  on  the  shop  lot  was  entirely 
distinct  from  the  transfer  of  the  house  lot. 

(4th)  What,  then,  was  the  arrangement  under  which 
Lathrop  worked  on  the  two  houses  built  on  the  shop  lot? 
Mr.  Batty  says  that  Lathrop  was  to  have  one-third  of  the 
profits  made  on  the  houses ;  that  Lathrop  was  well  paid  for 
his  work,  and  that  no  money  was  made  on  the  houses.  He 
states  the  agreement  relative  to  the  two  houses  on  the  shop 
lot  as  independent  of  the  transaction  about  the  house  lot. 
In  this.  Batty  is  confirmed  by  the  testimony  of  his  sister, 
Mrs.  Lathrop,  one  of  the  appellants. 

(5th)  Lathrop  was  fully  paid  for  his  labor  on  the  two 
houses.  It  is  very  evident  that  if  the  agreement  was  as 
Lathrop  says,  that  he  should  contribute  the  labor  and  Batty 
the  materials,  it  was  not  carried  out,  and  that,  as  Batty  says, 
he  paid  Lathrop  more  than  he  could  have  hired  others  for. 

(6th)  We  have  so  far  discussed  the  case  on  the  theory 
that  there  was  a  trust  in  the  purchase  of  the  house,  and 
that  John  and  William  Batty  took  it,  in  1858,  merely  as 
security.  But  w^e  do  not  by  any  means  admit  this  claim. 
William  Batty  swears  that  the  arrangement  was  a  sale  for 
$3,000,  paid,  with  an  agreement  to  convey  the  property  to 
Lathrop  for  its  cost  to  Batty.     Mrs.  Lathrop  seems  to  have 
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no  knowledge  of  any  arrangement  with  her  brothers  about 
the  house  lot.  She  certainly  does  not  support  her  hus- 
band's story.  The  deed  states  the  consideration  as  $3,000. 
It  is  probable  that  the  whole  was  paid  before  the  deed  to 
the  Battles,  and  that  the  title  was  left  standing  in  the  name 
of  Bishop  for  fear  of  creditors.  Lathrop  is  not  to  be 
believed.  Batty's  testimou}',  given  in  Florida,  without 
memoranda,  agrees  with  the  public  records  and  undisputed 
facts,  and  is  entitled  to  credit. 

(7th)  Mr.  and  Mrs.  Lathrop  knew  of  the  giving  of  the 
first  mortgage  at  or  soon  after  the  time  it  was  given.  Had 
they  then  set  up  their  claim  or  notified  the  respondent  of  it, 
the  respondent  could  have  protected  itself,  for  the  Battles 
w^ere  responsible  then.  The  appellants  should  not  have  per- 
mitted the  Battles  to  use  their  record  title  to  defraud  inno- 
cent lenders.  When  they  acquiesced  in  the  first  loan,  they 
thereby  justified  the  respondent  in  relying  on  Batty's  title 
for  a  second  mortgage. 

(8th)  Whatever  property  Mrs.  Lathrop  ever  had,  she 
derived  from  hef  husband.  As  early  as  1855  there  were 
judgments  against  him  which  are  still  unsatisfied.  The 
conveyance  of  Lathrop's  property,  either  to  his  wife  or  to 
the  Battles,  was  a  fraud  on  Lathrop's  creditors.  The  prop- 
erty was  left  in  the  name  of  Bishop  nearlj^  three  years, 
although  Lathrop  says  he  paid  Bishop's  loan  in  a  little  more 
than  one  year  from  the  making  of  the  deed  to  Bishop. 

lie  w^ho  comes  into  equity,  must  come  with  clean  hands. 
They  are  not  entitled  to  the  interference  of  the  court  in 
their  behalf  against  the  legal  record  title  of  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

This  bill  was  exhibited  to  foreclose  two  mortgages,  one 
of  which  was  given  by  William  and  John  Batty,  and  the 
other  by  the  same  John  Batty  alone.  In  both  of  them 
the  complainant  was  the  mortgagee.    The  defence  set  up  is, 
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that  although  the  absolute  title  to  the  mortgaged  premises 
was  and  is  vested  in  these  mortgagors,  or  iu  one  of  them, 
and  although  such  is  the  title  as  it  appears  upon  the  record 
in  the  clerk's  office,  yet,  nevertheless,  the  real  owner,  in 
equity,  was  the  defendant,  Mrs.  Lathrop,  and  that  as  she 
was  openly  in  the  possession  and  enjoyment  of  the  property 
both  when  these  encumbrances  were  executed  and  for  a 
long  time  antecedently,  that  the  complainant,  from  that 
fact,  was  put  upon  inquiry,  and  that  if  it  had  discharged 
that  duty,  it  would  have  discovered  that  its  mortgagors  were 
mere  trustees,  having  no  right  to  execute  these  instruments 
or  either  of  them. 

This  is  not  a  case  in  which  it  is  necessary  to  look  closely 
into  the  doctrine  that  the  visible  occupation  of  land  will, 
under  certain  conditions,  put  a  person  acquiring  an  interest 
in  such  lands  from  a  third  person,  invested  with  the  apparent 
title,  on  inquiry  with  respect  to  the  rights  and  equities  of 
the  person  so  in  possession.  This  doctrine,  as  affected  and, 
perhaps,  limited,  by  our  registry  laws,  would,  in  a  proper 
connection,  present  an  interesting  subject  for  examination, 
but  iu  its  relation  to  the  present  case,  such  examination 
would  be  out  of  place,  because  the  conduct  of  Mrs.  Lathrop, 
the  defendant,  has  been  such,  w^ith  regard  to  the  complain- 
ant, as  to  remove  this  case  quite  out  of  the  operation  of  such 
doctrine.  The  chancellor  was  of  opinion,  and  I  altogether 
concur  in  that  opinion,  that  the  silence  of  Mrs.  Lathrop  and 
her  husband,  when  they  were  informed  that  the  first  mort- 
gage had  been  given,  and  their  failure  to  object  to  the  act, 
or  to  notify  the  complainant  of  the  situation  of  the  equitable 
title,  was  conduct  such  as  would  naturally  lead  to  the  con- 
clusion that  the  mortgagors  were  the  absolute  owners  of  the 
property,  and  that  consequently  Mrs.  Lathrop  is  not  in  a 
position  to  complain  that  they  were  dealt  with  on  that  foot- 
ing. To  acquiesce  for  such  a  length  of  time  in  the  first 
mortgage,  was  to  accredit  the  Battles  with  the  right  to 
mortgage,  and,  in  view  of  such  acquiescence,  the  complain- 
ant was  relieved  from  the  duty  of  making  inquiry.     It  may 
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be  reasonably  questioned  whether,  in  many  cases,  the  rule 
that  the  possession  of  lands  being  in  a  stranger  to  the  docu- 
mentary and  record  title  makes  it  unsafe  to  trust  to  such 
title  with  implicitness,  has  not  been  pushed  to  an  extreme 
80  as  to  produce  inequitable  results ;  and  it  certainly  seems 
necessary,  if  the  rule  is  to  retain  a  leaven  of  justice,  to  annex 
to  it  the  qualification  that  the  occupier  of  the  property  should 
be  required  to  refrain  from  doing  anything  having  an  illu- 
sive tendency  with  respect  to  ownership. 

On  this  ground,  I  shall  vote  to  affirm  this  decree. 

Decree  unanimously  affirmed. 


John  W.  Stitt,  appellant, 

V. 

Henry  Hilton  and  others,  respondents. 

Where  an  answer  explicitly  and  fully  denies  the  grounds  on  which 
an  injunction  has  been  granted,  it  must  be  dissolved,  although  excep- 
tions to  other  parts  of  the  answer  have  been  filed. 


On  appeal  from  a  decree  of  the  vice-chancellor,  whose 
opinion  is  reported  in  Stitt  v.  Hilton,  3  Stew.  679. 

Messrs.  Corthxndt  ^  H.  Wayne  Parker,  for  appellants. 

I.  The  defendants  are  not  entitled  to  a  dissolution  of 
the  injunction  unless  they  answer  the  bill  fully,  and  all  alle- 
gations and  charges  in  it,  and  all  interrogatories  founded 
on  and  incidental  to  them.  The  rule  is  strictly  adhered  to 
in  cases  of  fraud.  Insufficiency  of  the  answer  is  reason 
enough.     VreeUnd  v.  N.  J.  Stone  Co.,  10  C.  E.  Gr.  IJ^. 
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Gibbi/  V.  Hall,  12  C.  K  Gr.  2S2 ;  Shotwell  v.  Struble,  6  C. 
E.  Gr.  31.  Ill  this  case  the  sole  failure  was  in  not  answer- 
ing as  to  value  of  the  property  conveyed. 

MacMahon  v.  O'Bonnell,  5  C.  E.  Gr.  306.  In  this  case 
single  denial  was  made  of  compound  allegations. 

Morrell  v.  Randall,  2  C.  E.  Gr.  34S,  being  a  denial  of 
insolvency,  with  an  "  unless  "  the  advances  to  M.  &  R.  have 
made  him  so.  Also,  Teasey  v.  Baker,  Jf,  C.  E.  Gr.  61,  being 
a  denial  of  making  false  and  fraudulent  representations. 

The  conclusion  is  inevitable  that  the  conveyance  was  not 
made,  as  he  insists,  as  an  absolute  conveyance  to  him,  but 
was  intended  for  his  security,  merely,  and  he  so  understood 
it.  The  relation  of  debtor  and  creditor,  in  respect  to  the  money 
which  formed  the  cdleged  consideration  of  the  conveyance,  still 
existed.  This,  of  itself,  determines  the  character  of  the  convey- 
ance. 

Sweet  v.  Parker,  7  C.  E.  Gr.  Ji£7.  JSTote  that,  in  this  case, 
interest  is  charged,  and  payments  made  by  sales,  and  credited. 

Phillips  V.  Hulsizer,  5  C.  E.  Gr.  308.  Continuance  of 
debt  a  test.  The  debt  continues,  in  spite  of  the  deed,  with- 
out any  note  or  bond.  It  is  not  extinguished  or  merged  in 
a  wife  taken  as  security.     DeCamp  v.  Crane,  4-  C.  E.  Gr.  171. 

But  the  first  answer  to  be  made  to  this  paper  is,  that  it  is 
vitiated  by  the  unlawful  book-keeping  and  charges  on  which 
it  is  founded.  It  was  obtained  from  a  sick  man,  without 
reading;  without  giving  a  copy;  in  the  form,  not  of  an 
agreement,  but  of  a  statement,  apology  and  request  that  the 
original  proposition  be  carried  out;  that  they  should  hold 
as  security.  If  it  means  any  more,  it  is  voidable  for  mistake 
and  oppression,  and,  in  any  event,  subject  to  the  account  to 
be  taken. 

The  result  of  this  is,  that  the  defendants  are  trustees  in 
possession,  refusing  and  denying  their  trust,  and  withhold- 
ing an  account,  both  of  the  earlier  matters,  in  respect  of 
which  fraud  is  charged,  and  also  of  their  dealings  since  the 
deeds.     They  refuse  to  account  for  the  rents  and  profits  of 
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the  lands  or  of  the  mills.  They  are  unfit  to  act  as  trustees, 
and  cannot  be  trusted  by  this  court. 

It  is  very  likely  that,  on  a  new  accounting,  the  whole  of 
the  alleged  debt  will  be  wiped  out. 

The  discounts  and  guarantee  together  amount  to  over 
$500,000.  Whatever  is  false  or  allowed  on  sales  to  them- 
selves is  recoverable,  with  interest. 

There  is  $120,000  of  stock  which  Stewart  &  Co.  worked 
up  and  disposed  of  There  are  the  real  values  of  the  goods 
sacrificed  by  them  at  auction,  or  bought  in  by  themselves. 
There  are,  again,  the  rents  and  profits  which  they  made  in 
our  mills,  by  manufacture  carried  on  for  twenty  months, 
till  July,  1877,  in  Franklin,  and  till  after  the  suit  in  New 
York  state. 

We  ask  an  order  that  the  injunction  be  maintained,  and 
that  the  complainant  is  entitled  to  proper  discovery,  account 
and  relief. 

Messrs.  Mc  Carter  ^  Keen^  for  respondents. 

I.  The  facts  set  up  in  complainant's  bill,  petition  and  affi- 
davits are  not  sufficient,  in  law,  to  entitle  complainant  to 
the  injunction  allowed  in  this  case. 

n.  The  facts  disclosed  by  the  answer,  in  portions  thereof 
directly  responsive  to  the  bill,  show  that  the  bill  was  disin- 
genuous, and  concealed  from  the  court  important  facts, 
which,  if  disclosed,  would  have  prevented  the  allowance  of 
an  injunction.  In  such  a  case  the  injunction  will  be  dis- 
solved, without  going  into  the  merits.  Endicott  v.  Mathis, 
1  Stock.  110 ;  Holmes  v.  Jersey  City,  1  Beas.  S99 ;  Kerr  on 
Inj.  628. 

III.  The  allegations  of  the  hill  tending  to  show  that  the 
complainant  was  coerced  into  executing  the  papers  under 
which  the  defendants  obtained  the  deeds,  do  not  show  such 
duress  or  fraud  as  will  avoid  the  deeds.  Dolman  v.  Cook,  1 
McCart.  56,  60. 
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TV.  The  deeds  executed  by  complainant  are  absolute  on 
their  face,  and,  unexplained,  clearly  entitle  defendants  to  the 
possession  of  the  land  conveyed  by  them.  If  they  are  to 
be  treated  as  given  in  fulfillment  of  the  contract  of  October 
25th,  1875,  and  subject  to  the  trusts  therein  expressed,  then, 
by  the  terms  of  that  contract,  defendants  were  entitled  to 
the  possession  of  the  land. 

V.  The  most  favorable  view  that  can  be  taken  of  com- 
plainant's case,  on  his  own  showing,  is,  that  the  deeds, 
although  absolute  on  their  face,  are  in  equity  but  mort- 
gages to  secure  the  true  amount  due  from  Stitt  to  A.  T, 
Stewart  &  Co.  In  that  point  of  view  it  is  clear  that  the 
mortgagees  are  entitled  to  the  possession  of  the  land  until 
the  debt  is  paid.  Price  v.  Armstrong,  1  Mc  Cart.  4-1 ;  Story's 
Eq.  Jur.  §  1017  ;  4.  Kent  *155  ;  Rev.  Mortgages,  p.  701. 

VI.  The  responsive  allegations  of  the  answer  deny  and 
overcome  all  the  equity  of  the  bill. 

VIL.  The  appellant,  as  mortgagor,  has  no  right  against 
the  mortgagee  except  to  redeem  the  mortgage.  He  can- 
not ask  for  a  sale  of  the  mortgaged  premises,  or  any  por- 
tion of  them,  to  pay  the  debt. 

Vin.  The  letter  of  complainant  to  defendants  of  Decem- 
ber 14th,  in  connection  with  the  payments  made  under  it  by 
defendants,  operates  in  equity  to  extinguisb  any  equity  of 
redemption  which  the  complainant  might  previously  have 
had  in  the  land. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J. 

The  material  facts  of  this  case  will  be  found  in  the 
opinion  of  the  court  below.  It  is  not  necessary  to  restate 
them  here.  The  decree  below,  dissolving  the  injunction,  is 
affirmed,  upon  the  single  ground  that  the  averments  in  the 
complainant's  bill,  on  which  he  bases  his  right  to  an  injunc- 
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tion,  are  fully  denied  by  the  answer,  which  is  made  under 
oath. 

It  appears  that  exceptions  have  been  filed  to  the  answer, 
and  it  was  much  criticised  in  the  argument  before  this 
court.  The  exceptions,  however,  do  not  aft'ect  the  mat- 
ters on  which  it  is  alleged  that  the  complainant's  claim 
to  an  injunction  is  founded.  As  to  them,  the  answer  is  full, 
and  denies  the  equities  set  up.  The  filing  of  exceptions  to 
an  answer  is,  of  itself,  no  objection  to  the  dissolution  of  an 
injunction.  The  court  will  consider  the  exceptions  only  for 
the  purpose  of  ascertaining  whether  they  relate  to  those 
parts  of  the  bill  on  which  the  injunction  was  awarded.  The 
general  rule  is,  that  if  the  answer  fully  denies  the  equities 
which  moved  the  court  to  grant  the  injunction,  it  will  be 
dissolved,  though  there  are  other  parts  of  the  bill  which 
remain  unanswered.  Exceptions  to  the  answer  cannot, 
tijerefore,  avail  the  complainant  on  motion  to  dissolve  an 
injunction  on  bill  and  answer,  unless  such  exceptions  point 
out  a  failure  to  answer  the  ground  of  equity  on  which  the 
injunction  was  allowed.  Wjjckoff\.  Cochran,  3  Gr.  Ch.pil; 
Robert  v.  Hodge,  1  C.  E.  Gr.  299  ;  3IcGee  v.  Smith,  Id.  J^62  ; 
Mitchell  V.  Mitchell,  5  C.  E.  Gr.  234.. 

The  rule  that  an  injunction  will  be  dissolved  if  the  equity 
of  the  bill  is  fully  denied  by  the  answer,  has  its  exceptions. 
This  case  has  not,  however,  been  brought  within  any  of 
them.  Vide  cases  cited  in  the  opinion  of  the  vice-chancel- 
lor, and  Eirmstone  v.  Be  Camp,  2  C.  E.  Gr.  309. 

We  have  not  now  the  facts  fully  enough  before  us  to 
warrant  opinion  or  discussion  as  to  the  conduct  of  either 
of  the  parties  in  reference  to  the  matters  in  controversy 
between  them.  What  may  be  their  respective  rights,  upon 
an  equitable  statement  of  the  somewhat  complicated  deal 
ings  which  are  now  the  subject  matter  of  this  litigation, 
can  only  be  ascertained  when  the  pleadings  and  proofs  are 
perfected.  All  that  is  now  decided  or  necessary  to  say  is, 
that  this  case,  as  now  presented,  comes  within  the  general 
19 
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rule  of  chancery  as  above  stated,  and  the  result  is  tbat 
already  indicated,  with  an  award  of  costs  to  respondents  on 
this  appeal. 

Decree  unanimously  afiirmed. 


Michael  Youngs,  appellant, 

V. 

The  Trustees  for  the  Support  op  Public  Schools  of 
THE  State  of  New  Jersey,  respondents 

1.  A  covenant  by  a  grantee  of  mortgaged  premises  to  assume  and 
pay  the  mortgage  debt  contained  in  his  deed  of  conveyance,  is  a  con- 
tract with  his  grantor,  only  for  the  indemnity  of  the  latter,  and  may 
be  released  and  discharged  by  him. 

2.  After  a  release  by  the  grantor  of  the  covenant  to  assume  and  pay 
the  mortgage  debt,  if  before  bill  filed,  the  mortgagee  cannot  have  the 
benefit  of  the  grantee's  contract  of  assumption,  to  found  on  it  a  decree 
against  the  latter  for  a  deficiency,  unless,  before  the  release  was 
executed,  the  mortgagee  had  acquired  an  equitable  right  in  the  con- 
tract, or  the  release  be  impeached  as  being  made  in  fraud  of  creditors. 

3.  A  voluntary  release,  by  the  grantor,  of  the  covenant  to  assume 
and  pay  &c.,  made  without  consideration,  in  anticipation  of  bill  filed, 
and  for  the  express  purpose  of  releasing  the  grantee  from  liability  for 
deficiency,  will  not,  for  that  reason,  be  invalid  ;  secus,  if  the  grantor  be 
insolvent,  and  the  effect  of  the  release  is  to  hinder  or  defraud  credit- 
ors by  depriving  them  of  the  means  which  the  debtor  had  in  his 
power  to  make  available  for  the  payment  of  debts. 

4.  A  party  who  has  assumed  responsibility  for  a  mortgage  debt,  either 
as  mortgagor  or  by  a  subsequent  assumption  of  liability,  and  has  con- 
veyed the  mortgaged  premises,  taking  from  his  grantee  a  covenant  to 
pay  the  mortgage  debt,  has  no  more  right  to  divest  himself,  by  a  vol- 
untary release  of  the  covenant  of  indemnity  against  his  liability  for 
the  mortgage  debt,  than  he  would  have  to  surrender,  without  consid- 
eration, a  covenant  against  encumbrances,  or  a  promissory  note,  or  to 
give  up  property  or  rights  of  any  other  description  which  might  be 
made  available  in  satisfaction  of  debts.  But  this  disability  to  release 
arises  only  on  the  happening  of  insolvency,  and  when  creditors  are 
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thereby   hindered    or    deprived    of    the    means   of    collecting    their 
demands. 

5.  On  a  bill  filed  for  the  foreclosure  of  a  mortgage,  praying  a  decree 
against  a  grantee  of  the  mortgaged  premises  for  deficiency,  if  the  cov- 
-enant  to  assume  has  been  released,  and  the  mortgagee  seeks  to  avoid 
the  release  for  fraud,  the  bill  should  be  framed  in  that  aspect,  and 
make  an  issue  on  the  fraud. 

6.  Where  there  are  successive  grantees  of  the  mortgaged  premises, 
each  assuming  payment  of  the  mortgage  debt,  the  decree  for  defi- 
ciency should  determine  and  adjudge  the  order  of  the  liability  of  the 
several  grantees,  especially  where  matters  occurring  between  the  par- 
ties may  require  a  marshalling  of  securities. 


Oq  appeal  from  a  decree  of  the  chancellor,  whose  opinion 
is  reported  in  Trustees  for  the  Support  of  Public  Schools  v. 
Anderson,  3  Stew.  366. 

Mr.  C.  M.  Woodruf  and  Mr.  L.  Cochran,  for  appellant. 

I.  There  are  no  facts  or  circumstances  in  this  case  to  take 
it  oat  of  the  principles  enunciated  by  this  court,  in  the 
case  of  Crowell  v.  Hospital  of  St.  Barnabas,  12  C  E.  Gr.  650. 
The  important  principle  decided  in  that  case  will  appear  by 
the  two  following  quotations  from  the  opinion  of  the  court : 

"  The  mortgagee,  being  the  representative  of,  and  stand- 
ing in  the  place  of,  the  mortgagor,  to  enforce  the  rights  of 
the  latter  against  the  purchaser,  and  having  no  greater  or 
other  equity  in  himself,  is  entitled  to  such  remedy  only  as 
the  mortgagor  himself  had  against  the  purchaser  when  the 
bill  was  filed.  In  other  words,  being  a  stranger  to  the  con- 
tract of  the  purchaser  with  the  mortgagor,  and  to  the  con- 
sideration whereon  it  was  founded,  it  will  be  competent  for 
those  who  are  parties  to  it  to  rescind  and  extinguish  it  at 
their  pleasure,  and,  after  such  rescission  and  extinguish- 
ment, the  contract  becomes  utterly  incapable  of  enforce- 
ment." 

"  The  obstacle  in  the  way  of  a  recovery  by  the  mortgagee 
*  *  *  is  fundamental,  where  the  agreement  is  cancelled 
and  discharged  by  the  parties  to  it.     He  has  no  contract 
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with  the  grantee  of  the  mortgagor;  his  equity  is  only  to- 
stand  in  the  place  of  the  mortgagor,  to  be  substituted  in  his 
phice  to  a  remedy  which  the  mortgagor  might  have  if  he 
paid  the  mortgage  debt." 

n.  The  evidence  in  this  case  shows  that  the  appellant 
improved  the  mortgaged  premises  and  increased  their  value 
whilst  he  owned  them,  and  that  he  had  no  dealings  with 
the  mortgagees,  except  to  pay  them  interest,  during  the 
time  he  was  the  owner  of  the  premises.  There  is  no  evi- 
dence of  promises  made  by  him  to  the  mortgagees  or  their 
agents,  by  which  their  action  was  in  any  respect  influenced, 
or  that  they  were  induced,  by  any  act  done  or  statement 
made  by  him,  to  postpone  the  collection  of  their  mortgage, 
or  to  do  or  omit  to  do  any  act  in  relation  to  their  mortgage. 
It  can  not,  therefore,  be  pretended  that  the  appellees  have 
any  independent  equity  to  have  their  mortgage  paid  by  the 
appellant. 

m.  It  cannot  be  denied  that  parties  to  such  a  contract 
may,  by  voluntary  release,  such  as  that  in  this  case,  rescind 
and  extinguish  it,  if  the  release  is  not  intended  to  defraud,  or 
does  not  defraud,  any  person  whose  legal  status  is  such  as 
to  entitle  him  to  question  it.  Was  the  legal  status  of  the 
appellees  such  as  to  entitle  them  to  question  either  the  con- 
sideration or  good  faith  of  this  release  ?  No  independent 
equity  to  have  their  mortgage  paid  by  the  appellant  having 
arisen  in  their  favor,  the  contract  being  such  an  one  as  this 
court,  in  the  Ci^owell  Case,  declared  the  parties  may  rescind 
or  extinguish  at  pleasure,  the  appellees  cannot  question  the 
consideration  of  such  release,  and  it  could  not  have  been 
mala  fides  as  to  them. 

IV.  K  the  last  point  is  not  well  taken,  it  is  clear  that  the 
good  faith  of  such  a  release  can  only  be  questioned  by  the 
mortgagees  (there  being  no  independent  equity)  to  the 
extent  of  inquiring  whether  the  contract  was  actually  extin- 
guished, and  intended  so  to  be,  by  the  parties — whether  the 
release  was  a  real  or  a  sham  one.     If  it  was  actually  irrevo- 
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•cably  made  and  intended,  bj  the  parties  to  it,  to  operate  as 
a  release  and  discharge  of  the  covenant;  if  the  contract 
was  in  truth  extinguished  as  between  the  parties  to  it ;  if 
there  was  no  separate  agreement  or  understanding  in  regard 
to  the  release,  to  change  or  modify  in  any  manner  its  terms, 
the  contract  is  then  actually  extinguished,  and  is  "  utterly 
incapable  of  enforcement."  The  mortgagee  can  not,  when 
the  contract  is  thus  extinguished,  be  entitled  to  decree  for 
deficiency,  based  upon  such  contract,  because  "  his  equity  is 
•only  to  stand  in  the  place  of  the  mortgagor,  to  be  substi- 
tuted in  his  place  to  a  remedy  which  the  mortgagor  might 
have  if  he  paid  the  mortgage  debt,"  and  it  is  not  pretended 
that  the  contract  in  this  case  was  not,  in  good  faith,  released 
•and  extinguished  by  the  parties  to  it. 

V.  The  chancellor,  in  his  opinion, says:  "That the  releases 
were  executed  and  delivered  merely  in  view  of  this  suit, 
and  for  the  purpose  of  preventing  the  complainants  from 
having  recourse,  in  equity,  to  Youngs,  is  proved,  and, 
indeed,  admitted."  And,  again :  "  It  is  conceded  that  it 
would  have  been  too  late  to  discharge  or  affect  the  equity 
under  consideration  as  against  the  mortgagees  in  invitum, 
by  agreement  between  the  mortgagor  and  his  grantee  after 
suit  had  been  actually  commenced ;  and  this  case  is  within 
that  principle."  It  is  respectfully  submitted,  that  the  case 
does  not  support  either  of  these  views  of  the  chancellor. 
It  is  not,  and  was  not,  admitted,  that  the  releases  were  pro- 
cured in  view  of  this  suit,  and  this  case  is  not  within  the 
principle  that  it  would  have  been  too  late  to  discharge  or 
-affect  the  equity  under  consideration  as  against  the  mort- 
gagees in  invitum,  by  agreement  between  the  mortgagor  and 
his  grantee  after  suit  had  been  actually  commenced. 

VI.  The  rule  by  which  grantees  are  held  for  deficiency, 
particularly  intermediate  grantees,  is  a  harsh  one,  and,  in 
many  cases,  works  great  injustice.  A  grantee  who  has 
conveyed  the  premises,  having  assumed  the  mortgage  in 
the  deed  to   him,  and  having  taken  from  his  grantee  a 
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covenant  of  assumption,  has  no  control  over  the  mortgagee, 
and  can  not,  in  any  manner,  influence  his  action  in  relation 
to  the  mortgage  or  the  mortgaged  premises.  The  mortgagee 
may,  if  he  chooses,  permit  waste  and  destruction  of  the 
mortgaged  premises;  he  may  neglect  or  refuse  to  enforce 
the  collection  of  his  mortgage,  and  the  grantee,  who  has 
assumed  the  payment  of  the  mortgage  debt,  and  in  good 
faith  conveyed  the  premises  to  another,  has  no  means  of 
protecting  himself.  In  the  opinion  of  the  vice-chancellor, 
in  the  Orowell  Case,  12  C.  E.  Gr.  162,  he  says :  "  The  com- 
plainant became  the  owner  of  the  mortgage  (in  that  case 
the  complainant  was  an  assignee)  before  the  covenant  of  the 
hospital  was  made ;  he  did  not  purchase,  relying  upon  it  as 
a  part  of  the  security,  nor  does  it  appear  that  his  conduct 
has  since  been,  in  the  slightest  degree,  influenced  by  it." 
So,  in  this  case,  the  appellees  loaned  their  money  before  the 
covenant  of  the  appellant  was  made,  and,  in  loaning  it,  did 
not,  of  course,  rely  upon  his  covenant  as  a  part  of  their 
security,  nor  does  it  appear  that  their  conduct  has  been  in 
the  slightest  degree  influenced  by  it.  Under  these  circum- 
stances, a  court  of  equity  is  called  upon  to  declare  whether,. 
in  case  there  shall  be  a  deficiency,  the  appellant,  who, 
unquestionably,  procured  from  his  grantor,  before  the  bill 
was  filed,  a  release  of  his  covenant,  which  is  valid  as 
between  the  parties,  and  who  is  in  nowise  to  blame  for 
such  deficiency  as  there  may  be,  shall  be  made  to  pay  it  to 
the  appellees,  or  whether  they  shall  lose  it;  and  it  is  respect- 
fully submitted  that  equity  demands  that  such  loss  as  there 
may  be  shall  fall  upon  the  appellees,  and  not  upon  the 
appellant,  and  that  the  decree  of  the  chancellor  for  defi- 
ciency against  the  appellant  shall  be  reversed. 

Mr.  John  P.  Stockton,  attorney-general,  for  respondents. 

It  is  proposed  to  discuss  the  question  raised  in  this  case 
under  the  following  heads,  viz. : 

I.  "Where  one  purchases  land  and  assumes  in  his  deed 
to  pay  off  a  bond  and  mortgage  of  his  grantor,  to  which 
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such  land  is  subject,  he  thereby  becomes  a  surety  in  respect 
lO  the  mortgage  debt.  This  obligation  of  the  purchaser  to 
^ay  the  debt  inures,  in  equity,  to  the  benefit  of  the  mort- 
gagee, and  he  may  enforce  it  against  the  purchaser  to  the 
extent  of  the  deficiency,  on  a  bill  to  foreclose. 

n.  A  release  from  such  assumption,  executed  by  the 
grantor  without  a  valuable  consideration,  after  notice  from 
the  mortgagee  that  he  looked  to  the  grantee  for  the  defi- 
ciency, admitted  to  have  been  executed  for  the  express  pur- 
pose of  depriving  the  mortgagee  of  such  collateral  security, 
is  fraudulent  and  void. 

The  whole  evidence  shows  a  combination  between  John 
Anderson,  who  borrowed  the  money,  and  the  subsequent 
grantees,  to  defraud  the  trustees  of  the  school  fund  out  of 
the  deficiency,  if  any  there  should  be,  and  that  the  release 
was  executed  for  this  express  purpose,  under  the  advice  of 
counsel  that,  under  a  recent  case,  such  a  result  could  be 
accomplished.  It  is  respectfully  submitted  that  this  is  but 
an  attempt  to  use  the  court  of  chancery  as  an  instrument 
to  perpetrate  a  fraud  upon  the  school  fund. 

The  only  point  raised  in  this  case  is,  whether  the  releases 
signed  and  executed  by  John  Anderson  to  Benjamin  Ander- 
son, Jr.,  and  Benjamin  Anderson,  Jr.  to  Hiram  Ackerson, 
and  Hiram  Ackerson  to  Michael  Youngs,  had  the  effect  to 
relieve  Benjamin  Anderson,  Jr.,  Hiram  Ackerson  and 
Michael  Youngs  from  the  liability  which  they  assumed  by 
accepting  the  deeds. 

I.  The  first  point  we  have  made  is  well  settled  in  this  state, 
that  "  where  one  purchases  land,  and  assumes  in  his  deed 
to  pay  off  a  bond  and  mortgage  of  the  grantor,  to  which 
such  land  is  subject,  he  thereby  becomes  a  surety  in  respect 
to  the  mortgage  debt,  which  inures  in  equity  to  the  benefit 
of  the  mortgagee,  and  he  may  enforce  it  against  the  pur- 
chaser to  the  extent  of  the  deficiency,  on  a  bill  to  forclose." 
Klapworth  v.  Dressier,  2  Beas.  6B. 

n.  A  release  from  such  assumption,  executed  by  the 
grantor  without  a  valuable  consideration,  after  notice  from 
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the  mortgagee  that  he  looked  to  the  grantee  for  the  defi- 
ciency, admitted  to  have  been  executed  for  the  express  pur- 
pose of  depriving  the  mortgagee  of  such  collateral  securitj^, 
is  fraudulent  and  void. 

It  may  be  insisted,  on  the  authority  of  Q'oivell  v.  Hospital 
of  Si.  Barnabas,  12  C.  JS.  Gh\  650,  that  the  contract  was  extin- 
guished by  the  releases  executed  before  the  complainant's 
bill  was  filed,  but  it  will  be  observed  that,  in  the  case 
referred  to,  there  was  a  reconveyance  of  the  property  for  a  valu- 
able consideration,  and  its  fairness  was  not  called  in  question. 

In  the  case  now  submitted,  it  appears  that  three  of  the 
defendants  (and  especially  Michael  Youngs),  after  being 
apprised  that  the  complainants  looked  to  them,  or  one  of 
them,  for  any  deficiency,  for  the  purpose  of  avoiding 
the  responsibility  and  without  altering  or  changing  their 
contract  with  the  grantors,  procured  from  them  respect- 
ively, the  releases,  without  consideration,  which  Michael 
Youngs  admits  were  executed  for  the  express  purpose  of 
defeating  the  claim  of  the  school  fund  for  the  deficiency. 
This  was  simply  a  fraud;  the  release  was  invalid.  The 
mortgagee  is  subrogated  to  the  rights  of  the  grantors.  It 
was  no  change  of  contract  between  the  parties  to  it  which, 
under  the  decision  of  Crowell  v.  Hospital  of  St.  Barnabas, 
inight  have  prevented  the  mortgagee  from  availing  himself 
of  the  collateral  security,  but  it  was  simply  designed  to 
defeat  the  equitable  right  which  was  admitted  to  exist, 
without  changing  the  status  of  the  parties  in  reference  to 
one  another.  It  resembles  the  case  of  Monmouth  Ins.  Co.  v. 
Hutchinson,  6  C.  E.  Gr.  107,  where  a  party  who  had  suffered 
loss  by  fire,  gave  a  release  to  a  railroad  company  wdiich  had 
compromised  with  them  for  a  portion  of  the  loss,  having 
previously  received  the  amount  of  insurance  from  the  insur- 
ance company.  It  was  held  that  the  release  between  the 
insured  and  the  railroad  company  was  a  fraud  on  the  insur- 
ance company,  and,  as  such,  was  invalid ;  that  the  insurance 
company  was  subrogated  to  the  rights  of  the  insured  as 
against  the  railroad  company,  notwithstanding  the  release. 
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If  a  deed  is  executed  with  an  intent  to  delay  creditors, 
the  intention  will  make  the  deed  fraudulent.  Knight  v. 
Packer,  1  Beas.  214.. 

If  a  deed  be  made  without  consideration  and  in  bad 
faith,  it  is  void  as  against  creditors.  Sayer  v.  Fi^edericks,  1 
a  E.  Gr.  205;  1  Story  Eq.  Jur.  353. 

"Although  a  purchaser  pay  full  consideration  and  have 
no  notice  that  the  property  is  transferred  to  defraud  cred- 
itors, yet,  if  the  circumstances  are  such  that  he  must  have 
inferred  that  such  was  the  object,  the  sale  will  be  set  aside 
as  against  a  creditor."  Green  v.  Tantum,  Jf  C.  E.  Gr.  574t 
€  a  E.  Gr.  364. 

"A  voluntary  conveyance,  without  any  other  considera- 
tion than  natural  aflection,  made  at  the  time  he  is 
indebted,  is  fraudulent  as  against  creditors."  Lockyer  v. 
De  Hart,  1  Hal  450. 

"  The  existence  of  fraud  is  often  a  presumption  of  law 
from  admitted  or  established  facts,  irrespective  of  motive, 
and  too  strong  to  be  rebutted."  Reford  v.  Crane,  1  C.  E. 
Gr.  265. 

The  complainants'  right  to  have  their  obligation  paid  by 
the  grantees  inured  upon  the  acceptance  of  the  deeds  by 
the  respective  grantees;  therefore,  it  would  seem  that  any 
contrivance  or  combination,  between  the  grantees  and  grant- 
ors, to  defeat  or  deprive  the  mortgagee  of  the  benefit  of 
any  equity  which  had  accrued  after  notice  that  the  mortgagee 
relied  upon  such  equity  or  security  for  the  payment  of  his 
debt,  is  a  fraud. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  complainants'  bill  was  filed  to  foreclose  a  mortgage 
for  $9,000,  made  by  John  Anderson,  dated  August  12th, 
1871,  and  payable  one  year  after  date.  The  mortgagor,  on 
the  26th  of  August,  1871,  conveyed  the  mortgaged  premises 
to  Benjamin  Anderson,  Jr.     On  April  1st,  1873,  Benjamin 
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A.nderson,  Jr.  conveyed  to  Hiram  Ackerson.  On  the  9th 
Df  February,  1874,  Ackerson  conveyed  to  Michael  Youngs, 
the  appellant,  who,  on  the  16th  of  March,  1875,  conveyed 
to  Benjamin  A.  Anderson.  Each  of  the  above-mentioned 
conveyances  was  made  by  a  deed  containing  an  assumption 
by  the  grantee  of  the  mortgage  debt,  the  same  having  been 
deducted  from  the  purchase-money.  The  bill  was  filed 
June  1st,  1877  for  the  foreclosure  and  sale  of  the  mortgaged 
premises.  It  averred  the  subsequent  conveyances  of  the 
mortgaged  premises,  and  set  out  the  assumptions  by  the 
several  grantees  of  the  mortgage  debt,  and  contained  a 
special  prayer  for  deficiency  against  the  defendants,  Ben- 
jamin Anderson,  Jr.,  Hiram  Ackerson,  Michael  Youngs 
and  Benjamin  A.  Anderson,  but  not  against  John  Ander- 
son. The  appellant,  Michael  Youngs,  and  the  defendants, 
Hiram  Ackerson  and  Benjamin  Anderson,  Jr.,  answered. 
John  Anderson,  the  mortgagor,  and  Benjamin  A.  Ander- 
son, the  then  owner  of  the  mortgaged  premises,  did  not 
answer. 

Before  bill  filed,  and  in  anticipation  thereof,  releases, 
under  seal  and  for  a  nominal  consideration,  were  executed 
by  John  Anderson  to  Benjamin  Anderson,  Jr.,  by  Benjamin 
Anderson,  Jr.  to  Hiram  Ackerson,  and  by  Hiram  Ackerson 
to  Michael  Youngs,  releasing  and  discharging  the  said 
grantees,  respectively,  from  the  obligation  arising  from  the 
assumption  of  the  mortgage  debts.  The  chancellor  refused 
to  give  efiect  to  the  said  releasees,  and  made  a  decree  for 
deficiency  against  all  of  the  said  grantees.  From  that 
decree  Michael  Youngs  has  appealed. 

In  Crowell  v.  Hospital  of  St  Barnabas,  12  C.  E.  Gr.  650, 
the  nature  and  effect  of  a  stipulation  in  a  deed  of  convey- 
ance of  mortgaged  premises,  that  the  grantee  should 
assume  and  pay  the  mortgage  debt,  were  adjudged  by  this 
court.  It  was  held  that  such  a  stipulation  was  not  a  con- 
tract with  the  mortgagee,  or  for  his  benefit,  but  was  simply 
a  contract  with  the  grantor,  for  his  indemnity,  and  that  the 
right  of  the  mort£:a.2:ee  to  a  decree  asramst  the  grantee  for 
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deficiency,  did  not  result  from  any  fixed  or  vested  right  of 
the  mortgagee,  arising  either  from  an  acceptance  by  the 
grantee  of  a  conveyance  of  the  mortgaged  premises,  or  from 
his  obligation  to  pay  the  mortgage  debt  as  between  him 
and  his  grantor,  but  vested  on  the  doctrine  of  courts  of 
equity,  that  a  creditor  may  have  the  benefit  of  all  collateral 
obligations  which  one  standing  in  the  situation  of  a  surety 
for  others  holds  fur  his  indemnity,  and  may  proceed  directly 
against  the  person  ultimately  liable,  in  order  to  avoid  cir- 
cuity of  action.  It  was  also  held  that,  where  the  mort- 
gagee has  acquired  no  independent  equity  arising  from  the 
dealings  between  him  and  the  subsequent  grantee  of  the 
mortgaged  premises,  and  stands  exclusively  on  the  engage- 
ment of  the  grantee  with  his  grantor  to  assume  and  pay  the 
mortgage  debt,  he  cannot  have  the  benefit  of  that  contract 
if  it  has,  before  bill  filed,  been  released  and  discharged  in 
good  faith  by  those  who  were  the  parties  to  it. 

On  a  conveyance  of  mortgaged  premises  subject  to  the 
mortgage,  the  mortgaged  premises  become,  as  between  the 
parties  to  the  conveyance,  the  primary  fund  for  the  pay- 
ment of  the  debt,  and  the  grantor,  if  personally  liable  for 
its  payment,  is  considered  as  a  mere  surety.  Klapworth  v. 
Dressier,  2  Beas.  62;  Boy  v.  Bramhall,  J^  \C.  E.  Gr.  563. 
If  there  be  added  a  personal  undertaking  by  the  grantee  to 
pay  the  debt,  his  undertaking  is  a  contract  with  the  grantor 
only,  for  his  indemnity.  Thereupon  the  distinction  arises 
between  a  trust  created  for  the  better  securing  of  the  debt, 
and  a  contract  simply  to  indemnify  a  surety  against  his  col- 
lateral liability.  Where  a  trust  is  created  for  better  secur- 
ing the  debt,  it  attaches  to  the  debt,  and  inures  immediately 
to  the  benefit  of  the  creditor,  and  will  subsist  until  the  debt 
be  paid.  Such  a  trust,  as  a  general  rule,  cannot  be  extin- 
guished or  discharged  w^ithout  the  concurrence  of  all  par- 
ties in  interest.  But  where  a  collateral  obligation  is  given, 
or  a  trust  is  created,  merely  for  the  indemnity  of  the  surety, 
and  for  his  protection  and  benefit  only,  it  may  be  released 
and  discharged  by  him  as  the  only  person  interested  in  it. 
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and  his  release,  as  a  general  rule,  will  operate  as  a  com- 
plete extinguishment,  unless,  in  the  meantime,  some  equit- 
able right  in  it  has  arisen  in  favor  of  third  persons.  Hosmer 
V.  Savings  Bank,  7  Conn.  478 ;  Thrall  v.  Spencer,  16  Conn. 
139 ;  Jones  v.  Quinnipiac  Bank,  29  Conn.  25 ;  Bempsey  v. 
Bush,  18  Ohio  St.  37 ;  Trusdell  v.  Price,  2  Stew.  62^;  Deering 
V.  Earl  of  Winchelsea,  1  Lead.  Cas.  in  Eq.  175,  Am.  note. 

The  complainants  have  not  acquired  any  equitable  right 
in  the  contract  of  assumption  made  by  Youngs,  arising 
from  their  dealings  with  him.  They  did  not  take  the  mort- 
gage on  the  faith  of  his  personal  responsibility  for  the  debt. 
He  paid  the  interest  on  the  mortgage  debt  as  it  accrued, 
and  there  is  no  proof  that  he  impaired  the  value  of  the 
mortgaged  premises  during  his  ownership.  On  the  con- 
trary, the  evidence  is,  that  he  made  improvements  on  the 
property,  and  that  it  was  in  good  condition  when  he  parted 
with  the  title.  Nor  is  there  any  allegation  or  proof  that 
the  complainants,  relying  on  his  assumption  of  the  mort- 
gage debt,  were  induced,  by  his  conduct  or  procurement,  to 
alter  their  situation  or  forego  any  of  their  rights  under  the 
mortgage  security. 

The  release  of  Youngs  by  Ackerson,  his  grantor,  was 
executed  and  delivered  before  bill  filed.  When  these  pro- 
ceedings were  commenced,  there  was  no  subsisting  right  of 
Ackerson  to  be  indemnified  by  Youngs  against  his  liability 
for  the  mortgage  debt,  to  which  the  complainants  could  be 
subrogated  as  the  representatives  of  Ackerson.  The  con- 
tract to  that  effect  had  been  released  and  discharged  by 
those  who  were  parties  to  it. '  That  discharge  must  be 
equally  efficacious  to  extinguish  the  complainants'  equitable 
right  of  subrogation,  unless  its  legal  effect  can  be  overcome 
on  some  known  legal  or  equitable  ground  for  invalidating, 
as  to  third  persons,  a  contract  which  is  valid  as  between  the 
parties  to  it.  The  complainants  (respondents)  contend  that 
this  release  originated  in  a  fraudulent  intent,  and  was  exe- 
cuted for  a  fraudulent  purpose.     If  they  succeed  in  hold- 
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iug  that  part  of  the  decree  appealed  from,  it  must  be  upon 
this  ground. 

The  release  was  executed  after  the  appellant  was  notified 
by  the  attorney-general  that  the  mortgage  was  in  his  hands 
for  collection.  It  was  given  for  a  nominal  consideration, 
and  was  one  of  the  three  releases  executed  with  a  view  to 
discharge  the  three  grantees  of  the  mortgaged  premises  from 
personal  liability  for  the  mortgage  debt.  The  appellant 
admits  that  his  object  in  procuring  the  release  was  to  get 
clear  of  personal  liability  for  a  deficiency,  and  to  throw  it 
on  the  present  owner  of  the  property.  But  these  facts, 
standing  alone,  do  not  make  out  a  case  of  fraud.  The  con- 
tract of  the  appellant  was  with  Ackerson,  and  whether  the 
latter  retained  or  surrendered  his  contract  of  indemnity  was 
a  matter  for  his  consideration  only,  and  third  persons, 
though  they  might,  as  to  him,  occupy  the  relation  of  credit- 
ors, cannot  complain  of  the  exercise  of  his  volition  on  the 
subject  (unless  the  transaction  was  illegal)  as  being  in  fraud 
of  creditors.  Hosmer  v.  Savings  Bank,  7  Conn.  4'^8  ;  Lewis  v. 
De  Forest,  20  Conn.  440;  Jones  v.  Quinnipiae  Bank,  29  Conn.  25, 

If  a  mortgagor  or  a  subsequent  grantee  of  mortgaged 
premises  has  taken  from  his  grantee  a  covenant  for  the  pay- 
ment of  the  mortgage  debt,  and  has  become  insolvent,  his 
release  and  discharge  of  such  a  right  of  indemnity,  without 
consideration,  to  the  prejudice  of  the  mortgage  creditor, 
would  plainly  be  in  violation  of  the  statute  of  frauds,  and 
void  as  being  in  fraud  of  creditors.  A  party  who  has 
incurred  responsibility  for  the  payment  of  a  mortgage  debt, 
either  as  a  mortgagor  or  by  a  subsequent  assumption  of  lia- 
bility, and  has  conveyed  the  mortgaged  premises,  taking  a 
covenant  from  his  grantee  for  the  payment  of  the  mortgage 
debt,  would  have  no  more  right,  in  case  of  his  insolvency, 
to  divest  himself,  by  a  voluntary  release,  of  the  covenant  of 
indemnity  against  his  liability  for  the  mortgage  debt,  to  the 
prejudice  of  the  mortgage  creditor,  than  he  would  have  to 
surrender,  without  consideration,  a  covenant  against  encum- 
brances or  a  promissory  note,  or  to  give  up  property  or 
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rights  of  any  other  description  which  might  be  made  avail- 
able, in  satisfaction  of  debts.  But  this  disability  of  one  to 
do  with  his  own  as  he  pleases,  arises  only  on  the  happening 
of  insolvency,  and  when  creditors  are  thereby  hindered  or 
deprived  of  the  means  of  collecting  their  demands. 

In  the  present  case,  it  appears  that  John  Anderson,  the 
mortgagor,  at  the  time  of  making  his  release  to  Benjamin 
Anderson,  Jr.,  his  grantee,  was,  and  still  is,  a  man  of  no 
property,  and  irresponsible  for  his  debts.  For  this  reason 
the  decree  very  properly  denied  eftect  to  his  release.  But, 
with  respect  to  the  financial  ability  of  Benjamin  Ander- 
son, Jr.  and  Iliram  Ackerson,  under  whose  release  the 
appellant  derived  his  discharge,  there  is  no  evidence,  except 
that  Ackerson  owns  a  farm,  and  did  so  when  his  deed 
of  release  was  executed  and  delivered.  So  far  as  con- 
cerns those  two  relessors,  there  is  no  evidence  on  which  to 
impugn  the  validity  of  their  releases.  It  is  true  that  the 
release  of  Ackerson  to  Youngs  was  made  without  any 
actual  consideration.  It  is  also  true  that  a  voluntary  con- 
veyance by  a  debtor  is  void  as  to  existing  creditors.  But 
creditors  cannot  invoke  the  benefit  of  the  principle  unless 
they  are,  in  fact,  hindered  or  delayed,  and  the  burden  of 
showing  such  a  condition  of  affairs  rests  upon  the  creditor. 

It  may  also  be  remarked,  that  the  bill  of  complaint  is  not 
framed  with  the  view  of  raising  the  question  whether  these 
releases  were  not  void  as  being  in  fraud  of  creditors.  The 
bill  alleges  merely  the  subsequent  conveyances  of  the  mort- 
gaged premises,  and  the  assumption  of  the  mortgage  debt 
thereupon  by  each  of  the  successive  grantees,  and,  upon 
these  facts,  asks  a  decree  against  them  for  deficiency. 
The  bill  presents  simply  a  claim,  by  the  complainants,  of 
a  right  of  subrogation  which  did  not  exist  unless  the 
releases  which  operated  to  extinguish  that  right  could  be 
overthrown  for  fraud.  If  the  complainants  intended  to 
rely  on  fraud  as  a  ground  to  avoid  the  releases,  so  far  as 
their  rights  were  concerned,  the  bill  should  have  been  so 
drawn  as  to  make  an  issue  upon  the  fraud. 
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It  may  also  be  remarked  that,  where  there  are  successive 
grantees  ol'  mortgaged  premises,  each  assuming  payment  of 
the  mortgage  debt,  the  decree  for  a  deficiency  should  deter- 
mine and  adjudge  the  order  of  the  liability  of  the  several 
grantees,  especially  where  matters  occurring  between  the 
parties  may  require  a  marshalling  of  securities.  As  a  gen- 
oral  rule,  where  there  are  successive  transfers  of  the  mort- 
gaged premises,  with  an  assumption  of  the  mortgage  debt,  it 
will,  as  between  the  successive  grantees,  be  cast  upon  them 
in  the  inverse  order  of  the  conveyances.  But  where  the 
intermediate  grantees  have  executed  releases  to  each  other, 
the  liability  of  the  parties  may  be  in  a  difterent  order,  even 
where  the  releases  may  be  impeached  for  fraud  upon  cred- 
itors. A  voluntary  conveyance  or  release,  though  it  be  void 
as  to  creditors,  is  valid  as  between  the  parties  to  it. 

On  the  case,  as  it  is  presented,  the  appellant  is  entitled 
to  have  a  reversal  of  the  decree  so  far  as  it  afiects  him  per- 
sonally. The  reversal  will  be  without  costs,  the  complain- 
ants being  representatives  of  the  state  in  this  litigation. 

Decree  unanimously  reversed. 


Stanley  Day  and  wife,  appellants. 


Isaac  S.  Allaire,  respondent. 

It  is  discretionary  in  a  court  of  equity,  if  the  application  for  rehear- 
ing is  promptly  made,  to  open  a  final  decree,  where  there  is  a  mer- 
itorious defence,  and  the  defendant  (a  married  woman)  has  been 
deprived  of  such  defence  by  the  negligence  of  her  solicitor  in  obtain- 
ing proofs  and  presenting  them  to  the  court. 


On  appeal  from  a  decree  advised  by  the  vice-chancellor, 
whose  opinion  is  reported  in  Allaire  v.  Dai/,  3  Steio.  SSI. 
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Mr.  Nelson  Runyon^  for  appellants. 

Law  Points  : 

L  The  answer,  being  sworn  to  and  being  responsive  to 
the  bill,  and  the  allegations  of  fraud  being  clearly  and 
unequivocally  denied,  must  be  taken  as  true,  unless  the  cir- 
cumstances show  that  it  cannot  be  true.  Morris  ^  Essex  R. 
R.  Co.  V.  Blair,  1  Stock.  635 ;  Brown  v.  Bulkley,  1  McCart. 
£94.;  Bird  v.  Styles,  3  C.  E.  Gr.  297;  Force  v.  Dutcher,  Id. 
4.01.  And  the  uncorroborated  testimony  of  the  complain- 
ant is  insufficient  to  overcome  a  responsive  answer.  Steams 
V.  SteaiTis,  8  C.  E.  Gr.  167;  Calkins  v.  Landis,  6  C  E. 
Gr.  133. 

n.  To  make  this  conveyance  void  under  the  act,  it  must 
be  shown  that  both  parties  concurred  in  the  fraud.  The 
grantee  must  participate  in  it,  or  have  knowledge  of  the 
fraudulent  design  of  the  grantor.  Merchants  Bank  v. 
Northrup,  7  C.  E.  Gr.  58,  8  C  E.  Gr.  582;  Maguire  v. 
Thompson,  7  Pet.  3^3. 

m.  A  debtor  in  failing  circumstances  may  lawfully  pre- 
fer a  creditor.  Garr  v.  Hill,  1  Stock.  210 ;  Coley  v.  Coley,  1 
McCart.  350 ;  Stew.  Dig.  53,  Assignment  [a)  1.  And  this 
principle  applies  with  greater  force  to  a  trust  debt,  than  to 
an  ordinary  contract  debt. 

IV.  A  deed  taken  in  the  name  of  a  wife  for  property  pur- 
chased with  her  separate  estate,  is  no  fraud  upon  creditors, 
even  if  taken  in  her  name  to  avoid  any  claim  by  judgment 
against  her  husband.  Quidort  v.  Pergeaux,  3  C.  E.  Gr.  Ji.72 ; 
Beals  V.  Storm,  11  C.  E.  Gr.  372. 

V.  If  the  house  and  lot  in  this  case  were  a  voluntary  set- 
tlement on  the  wife,  and  she  furnished  none  of  the  consider- 
ation, and  if,  at  the  time,  the  husband  owed  the  complainant 
nothing,  the  complainant  cannot  impeach  the  wife's  title, 
without  proof  that  the  husband,  in  making  such  settlement, 
intended  to  contract  the  debt  in  question,  and  defraud  the 
complainant.      Carpenter  v.  Carpenter,  12  C.  E.  Gr.  502. 
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VI.  If  a  part  only  of  the  purchase  price  of  the  premises 
in  question  was  furnished  by  the  wife,  the  court  will  protect 
her  interest,  unless  she  acted  collusively  with  her  husband 
in  placing  his  property  beyond  the  reach  of  his  creditors. 

YH.  The  books  of  Stanley  Day  were  sufficiently  proved 
to  be  admitted  in  evidence,  at  least  for  the  purpose  of 
explaining  or  disproving  the  fraud  implied  in  the  alleged 
admission  by  Day,  that  he  had  falsified  them  by  making  his 
wife  appear  his  largest  creditor,  on  the  last  leaf  of  his 
ledger.  The  simple  inspection  of  the  books  will  demon- 
strate the  falsity  of  such  admission. 

Vni.  N'o  presumption  against  the  wife,  nor  of  any  par- 
ticipation by  her  in  the  fraud  of  her  husband,  if  he  perpe- 
trated any,  can  arise  from  the  fact  that  she  permitted  him 
to  receive  and  use  in  his  business  and  invest  in  her  name 
when  opportunity  offered,  her  own  personal  means  and 
property. 

IX.  ^STo  admissions  or  declarations  of  Day  regarding  the 
boiia  Jides  of  this  transaction,  not  made  in  the  presence  of 
his  wife,  can  bind  her,  or  affect  her  vested  rights. 

X.  As  all  the  alleged  admissions  in  this  cause  are  verbal — 
not  one  in  writing — the  evidence  of  them  should  be 
received  with  great  caution.  Evidence  of  this  kind,  con- 
sisting in  the  mere  repetition  of  oral  statements,  is  subject 
to  imperfection  and  mistake,  and  its  value  is  much  dimin- 
ished if  a  long  time  has  intervened  between  the  date  of 
such  admissions  and  the  date  of  the  evidence  of  them. 

XI.  Although  Mrs.  Day  had  no  personal  knowledge  that 
the  Xew  Market  property  was  purchased  with  the  proceeds 
of  her  AVest  Farms  property,  and  all  the  knowledge  she 
possessed  on  that  subject  was  derived  from  her  husband, 
the  burden  of  proving  that  the  purchase-money  therefor 
was  provided  by  her  husband,  and  was  his  own  individual 
money,  is  on  the  complainant,  and  her  information,  derived 
from  her  husband  on  that  point,  is  good  to  rebut  and  repel 

20 
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the  allegation  of  fraud,  until  the  complainant  affirmatively 
proves  that  the  consideration  of  such  purchase  was  fur- 
nished by  the  husband. 

Xn.  If  Day  was  insolvent  on  May  24th,  1870,  and  Mrs. 
Day  knew  it — and  if  this  purchase  was  made  to  keep  Day's 
creditors  from  obtaining  any  lien  on  the  land,  or  on  the 
consideration  paid  for  it — it  is  no  fraud  on  Day's  creditors, 
provided  it  was  purchased  with  Mrs.  Day's  money.  It  is 
the  property  of  the  debtor  (and  not  that  of  any  other  per- 
son, though  in  his  possession)  that  must  go  to  satisfy  his 
debt. 

XIII.  The  negligent  management  of  the  appellants'  case 
by  the  solicitor,  and  his  desertion  of  it,  after  the  proofs  were 
taken,  entitle  the  appellants  to  the  favorable  consideration 
of  the  court. 

Points  of  Fact  : 

The  re\^ersal  of  this  decree  is  asked  for  on  two  grounds : 
First,  surprise;  second,  merits. 

No  question  is  made  as  to  the  first  point.  We  insist  the 
second  is  shown  by  the  following  propositions  of  fact : 

I.  The  defendant  Day  was  not  indebted  to  complainant, 
on  May  24th,  1870,  when  the  deed  was  taken. 

n.  There  is  no  evidence  that  Day  was  insolvent  on  May 
24th,  1870.  Neither  the  complainant  nor  any  of  his  wit- 
nesses swear  to  it.  All  the  conversations  with  Day  con- 
cerning his  insolvency  were  after  the  purchase  of  the  New 
Market  property.  The  complainant  believed  him  solvent 
up  to  the  time  he  endorsed  the  first  note  on  which  the  judg- 
ment was  founded,  and  that  was  December,  1870. 

III.  There  is  no  satisfactory  proof  that  Mrs.  Day  knew 
of  his  insolvency  at  the  date  of  the  deed,  even  if  he  then 
was  insolvent;  and  no  proof  that  she  knew  the  purchase 
was  made  to  delaj-  or  defeat  his  creditors,  if  it  was  so  made. 

rV.  The  house  and  lot  were  purchased  with  the  money 
and  property  of  Mrs.  Day,  being  the  proceeds  of  the  West 
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Farms  property.  This  appears,  first,  by  the  sworn  answer 
of  both  defendants ;  second,  by  the  letters  (if  admitted)  of 
Beck,  Mrs.  Day's  brother;  third,  by  Day's  books;  fourth, 
by  the  direct  evidence  of  Mrs.  Day,  as  to  receiving  $11,000 
from  England,  and  the  purchase  with  it  of  the  West  Farms 
property;  fifth,  by  the  evidence  of  Bellamy,  the  New 
Market  purchase  was  the  mere  transfer  of  an  investment 
from  New  York  to  New  Jersey. 

Y.  The  West  Farms  property  stood  in  the  name  of  Mrs. 
Day,  and  was  purchased  in  1867  and  1868,  with  her  own 
money.  The  point  is  made,  not  that  Mrs.  Day  had  no 
money,  then — the  witnesses  all  swear  she  had  money — but 
that  she  did  not  have  £1,700,  as  she  swears.  The  admis- 
sions of  the  wife  are  attempted  to  be  shown — that  she  did 
not  receive  so  much  money  from  England  as  she  expected; 
that  she  had  lost  money  by  the  blowing  down  of  a  wind- 
mill. This  may  easily  be  reconciled  by  remembering  that 
she  received  money  several  times  from  England, '  Bellamy 
swears  that  Day  received  mone}^  at  various  times  from 
England — over  £1,500.  There  can  be  no  reasonable  doubt 
that  the  West  Farms  investment  was  made  with  Mrs.  Day's 
funds.  But,  even  if  made  with  her  husband's  funds,  the 
complainant  cannot  question  it  now. 

YI.  Day  never,  in  fact,  made  any  false  account  in  his 
books,  making  his  wife  his  largest  creditor.  If  Day  made 
an}'  such  admission  as  that,  he  admitted  a  falsehood ;  and 
the  best  evidence  of  whether  he  admitted  a  lie  or  the  truth, 
is  the  inspection  of  the  books  themselves.  We  are  anxious 
to  have  the  court  inspect  the  books,  and  are  willing  that 
this  cause  shall  stand  or  fall  by  that  test.  But  if  he  made 
the  declarations,  and  actually  fixed  up  his  books  to  make 
his  wife  his  largest  creditor,  is  Mrs.  Day  to  sufl'er  thereby  ? 

Vii.  The  evidence,  by  the  answer  of  Day,  is  not  over- 
come by  the  evidence  produced  by  the  complainant  of  his 
admissions. 
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(Ist)  Mrs.  Day  had  an  opportunity  to  go  on  the  stand  and 
make  her  statement.  Stanley  Day  had  not.  Why,  I  can- 
not tell.  Whether  his  counsel  was  treacherous  or  merely 
stupid,  does  not  appear.  Day  wants  to  have  an  opportunity 
of  testifying,  and  always  wanted  it. 

(2d)  Kate  Milner,  who  proves  the  greater  part  of  these- 
admissions,  was  sworn  twice — once  in  1873,  and  again  in 
1874.  She  assumes  to  remember  the  details  of  mere  casual 
conversations,  in  which  she  had  no  personal  interest,  had  in 
1868,  1869  and  1870.  Her  evidence  should  be  carefully 
scanned. 

(3d)  These  alleged  admissions  do  not,  on  a  careful  exam- 
ination, prove  the  points  following: 

(a)  They  do  not  prove  that  Day  was  insolvent  when  the- 
New  Jersey  property  was  purchased. 

(6)  They  do  not  prove  that  one  dollar  of  the  New  Jersey 
purchase  was  the  personal  money  or  property  of  Stanley 
Day. 

(c)  They  do  not  prove  that  Day  secreted,  invested  or 
transferred  a  dollar  of  his  money  to  keep  it  from  his 
creditors. 

(d)  They  do  prove  that  the  Boice  property  was  purchased 
by  Day,  and  the  title  put  in  Mrs.  Day's  name ;  and  that  the 
title  to  the  adjacent  lot  was  at  first  taken  in  Day's  name, 
and  afterwards  conveyed  to  his  wife  through  Howie. 

(e)  They  do  prove  that  Day,  in  1870,  owed  money,  besides 
what  he  owed  the  complainant ;  that  some  of  his  debts 
were  of  a  fiduciary  character ;  that  he  was  afraid  he 
would  be  arrested  in  New  York,  and  was  anxious  to  get  to 
New  Jersey. 

(/)  They  also  prove  that  he  was  afraid  that  an  attempt 
would  be  made  to  take  his  wife's  property  for  his  debts,  and 
this  suit  justifies  his  fears. 

{g)  The  admission  testified  to  by  Mr.  Milner,  that  Day 
said  his  object  in  going  to  New  Jersey  was  to  save  his  prop- 
erty in  case  of  his  failure,  was  made  in  1871,  long  enough 
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after  his  purchase.  And  he  may  have  called,  and  probably 
did  call,  his  "  wife's  property,"  his  property. 

(A)  If  we  admit  w^hat  is  perfectly  manifest  in  this  case, 
that  Day  actually  feared  his  creditors  might  take  his  wife's 
property  for  his  debts,  it  explains  many  of  his  admissions 
and  much  of  his  suspicious  conduct. 

(z)  It  is  proved  that  he  said  he  took  $1,100  out  of  his 
business  to  pay  on  the  New  Market  property.  But  he  had 
all  his  wife's  property  in  his  business  and  in  charge.  When 
he  bought  that  property,  he  had  charge  of  the  entire  pro- 
ceeds of  the  West  Farms  sale.  If  he  took  $1,100  of  his 
own  money  to  pay  on  that  purchase,  he  had  five  times  that 
amount  of  his  wife's  money  in  his  hands. 

Boice  actually  took  part  of  his  pay  for  that  property,  in 
this  very  clothing  exchanged  with  Bradford  for  the  West 
Farms  property. 

Vm.  Is  Mrs.  Day  to  suft'er  the  penalty  of  being  obliged 
to  pay  her  husband's  debts,  because  she  permitted  him  to 
receive,  use,  invest,  and  ostensibly  treat  as  his  own,  her 
money  ?  There  is  no  proof  that  he  used  it  to  acquire  any 
false  or  fictitious  credit.  He  never  invested  a  dollar  of  it 
in  his  own  name,  so  far  as  the  proof  shows.  The  complain- 
ant does  not  say  he  trusted  Day  on  account  of  any  credit 
which  the  possession  of  his  wife's  money  gave  him.  As  a 
matter  of  fact,  his  wife's  money  was  always  invested  in  her 
own  name,  notoriously  and  openly,  excepting  the  time  inter- 
vening between  the  sale  of  the  West  Farms  property  and  the 
purchase  of  the  New  Jersey  property  (about  three  months), 
and  the  complainant's  debt  was  not  contracted  during  that 
three  months. 

IX.  The  complainant's  right  to  recover  rests,  and  must 
rest,  on  the  theory  that  the  West  Farms  investment  was  a 
voluntary  settlement  by  Day  upon  his  wife.  If  he  admits 
the  West  Farms  property  was  Mrs.  Day's,  his  case  is  gone. 
He  must,  therefore,  insist  not  only  that  it  was  a  voluntary 
settlement,  but  that  it  was  fraudulently  made,  with  a  view 
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to  this  future  indebtedness  and  to  protect  his  property  frorni 
his  future  creditors. 

It  is  insisted  that  the  evidence  is  abundant  that  this  prop- 
erty was  purchased  with  Mrs.  Day's  money;  but  if  it  should 
be  conceded  that  the  husband  himself  furnished  the  means 
to  purchase  it,  there  is  no  evidence  in  the  whole  case  going- 
to  show  that  it  was  fraudulently  done,  and  with  a  view  to 
protect  it  from  future  creditors.  The  court  will  not  assume,, 
without  proof,  that  it  was  fraudulently  made,  and  thus 
reverse  the  rules  of  law  in  proving  fraud. 

Reply  to  Points  of  Respondent: 

(Ist)  K  the  affiants  were  residents  of  a  foreign  country 
at  the  time  the  answer  was  sworn  to,  the  oaths  were  prop- 
erly taken  before  a  consular  agent. 

Mrs.  Day,  in  her  testimony,  swears  that  she  had  resided 
in  Stratford,  Canada,  since  January,  1873,  and  she  was,, 
therefore,  a  resident  of  a  foreign  country  at  the  time  the 
answer  was  sworn  to.  The  presumption  is,  her  husband 
resided  there,  also.  The  point  of  the  decision  in  2  Gr.  Ch, 
4-85,  cited  by  respondent,  is,  that  the  place  of  taking  an 
affidavit  is  a  matter  in  pais,  and,  if  legally  questioned,  must 
be  proved  aliunde.  But  no  objection  was  taken  to  the  suf- 
ficiency of  this  affidavit,  in  the  whole  history  of  this  case, 
and,  it  is  submitted,  it  is  now  too  late  to  raise  it. 

(2d)  As  to  the  point  that  the  "appellants  have  taken  no 
oath  as  to  the  truth  of  their  answer,"  the  reply  is,  they  took 
the  ordinary  oath  and  the  one  prescribed  by  the  forms. 
There  is  nothing  in  the  case  of  Brown  v.  Bulkley,  1  McCarL 
299,  to  sustain  the  point  for  which  it  is  cited. 

Mr.  A.  Zabriskie,  for  respondent. 

I.  If  the  conveyance  was  made  to  the  appellant,  Mrs. 
Day,  in  order  to  hinder,  delay  or  defraud,  or  in  any  way 
put  off  the  creditors  of  the  appellant,  Mr.  Day,  the  transac- 
tion is  fraudulent  and  void,  under  whatever  pretence  the 
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act  may  be  cloaked.  And  this  applies  both  to  antecedent 
and  subsequent  creditors.  Green  v.  Tantum,  J/.  C.  E.  Gr. 
105 ;  Belford  v.  Crane,  1  C.  E.  Gr.  271;  Beekman  v.  Mmt- 
gomery^  1  McCart.  108. 

II.  Does  the  evidence  show  facts  from  which  the  conclu- 
sion will  be  made  that  the  transaction  was  fraudulent? 

First — The  evidence  introduced  by  the  complainant. 

(a)  It  is  shown  that,  in  1869  (the  conveyance  was  made  in 
1870),  the  respondent  loaned  Stanley  Day  $5,000  in  United 
United  States  bonds. 

{h)  The  answer  admits  that  Stanley  Day  was  indebted  to 
respondent  in  another  sum  of  $4,000,  on  which  judgment 
was  recovered,  and  that  Day  had  nothing  in  this  state  on 
which  to  levy. 

(c)  It  is  shown  that,  at  or  about  the  time  this  property 
was  put  in  the  name  of  the  wife  of  the  appellant,  Stanley 
Day,  he  was  insolvent,  and  was  expecting  to  fail  any  day, 
and  was  desirous  of  getting  out  of  the  state  of  jSTew  Jersey, 
to  escape  his  creditors  and  save  his  property. 

(d)  That,  after  Stanley  Day  became  insolvent,  he,  by  his 
own  admissions  to  two  persons,  had  fixed  his  books  so  that 
his  wife  would  appear  not  only  as  a  creditor,  but  his  largest 
creditor. 

(e)  That  the  appellant  distinctly  admitted  that  he  desired 
all  his  property  to  be  in  his  wife's  name,  as  he  expected  to 
fail,  and  wanted  it  to  be  out  of  the  reach  of  his  creditors. 

(/)  The  answer  admits  that  the  property  cost  over  $6,000, 
and  two  witnesses  prove  that  the  appellant,  Mrs.  Day, 
admitted  that  she  had  only  about  $1,700. 

{g)  It  is  further  proved  that  the  appellant,  Stanley  Day, 
took  money  from  his  business  to  pay  for  this  property. 

Second — The  evidence  of  appellants. 

The  appellants  rely  for  their  defence  to  the  bill  of  com- 
plaint, on  {a)  their  answer;  (6)  the  testimony  of  Mrs.  Day 
and  John  Bellamy ;  (c)  the  books  of  account  of  the  appel- 
lant, Stanley  Day. 
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(a)  The  answer. 

(1)  The  answer  cannot  be  used  as  evidence,  but  can  only 
be  treated  as  a  pleading,  as  there  is  nothing  on  the  face  of 
the  affidavit  to  show  the  court  that  the  person  before  whom 
it  was  sworn  was  authorized  to  take  an  affidavit  by  the  laws 
of  this  state.  It  was  taken  before  a  United  States  consular 
agent,  who  is  only  authorized  to  take  the  affidavits  of  those 
being  in  foreign  countries.  And  neither  the  caption  of  the 
affidavit  nor  the  jurat  shows  where  it  was  taken. 

There  must  be  something  on  the  affidavit  to  show  that 
the  officer  was  pr una  facie  authorized  to  take  it.  Perkins  v. 
ColUns,  2  Gr.  Ch.  4B6. 

The  appellants  have  taken  no  oath  as  to  the  truth  of  their 
answer,  and  it  is  the  oath  that  gives  w^eight  to  the  answer. 
Brown  v.  JBuUdey,  1  McCart  299. 

(2)  The  weight  of  the  answer,  as  evidence,  is  entirely 
overthrown : 

(a)  By  the  appellant's  (Stanley  Day's)  proven  admissions 
in  direct  opposition  to  the  facts,  or  some  of  them,  stated  in 
his  answer,  and  his  distinct  acknowledgment  of  having 
altered  his  books  to  defraud  his  creditors,  taken  together 
with  his  failure  to  appear  as  a  witness  to  substantiate  the 
truth  of  his  answer,  and  to  either  contradict  or  explain  his 
proven  admissions  contrary  to  his  answer. 

(b)  By  the  cross-examination  of  Mrs.  Day,  it  appears 
that,  when  she  swore  to  the  truth  of  that  answer,  she  had 
no  personal  knowledge  of  most  of  the  statements  contained 
therein,  but  her  knowledge  was  derived  from  what  others 
told  her.  An  answer  of  this  kind  is  entitled  to  no  credit. 
Bent  V.  Smith,  7  C.  E.  Gr.  567 ;  Stevens  v.  Post,  1  Beas.  4.O8. 

(3)  The  answer  is  overcome  by  the  oath  of  more  than  one 
witness. 

(6)  The  testimony  of  Bellamy  and  Airs.  Day. 
•  (1)  Mr.  Bellamy's  testimony  is  brief,  and,  on  cross-exami- 
nation it  appears,  was  made  up   w^iolly  of  what  he  had 
learned  from  others,  chiefly  from  Stanley  Day. 
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(2)  The  appellant's  (Mrs.  Day's)  testimony  is  given  at  some 
length.  On  her  direct  examination,  her  testimony  is  plain 
and  clear.  She  says,  in  substance,  that  the  New  Market 
property  was  purchased  with  the  proceeds  of  clothing 
derived  from  the  sale  of  the  West  Farms  property,  which 
was  purchased  with  money  she  received  from  England. 
This  is  a  straight  story.  But  when  we  turn  to  the  cross- 
examination,  on  reading  it  from  beginning  to  end,  we  find 
that  it  is  wholly  made  up  of  admissions  that  everything 
she  has  been  testifying  to  in  her  direct  examination  was 
derived  wholly  from  information  given  her  by  her  husband. 
She  had  absolutely  no  personal  knowledge  of  the  transac- 
tions she  was  testifying  about.  Her  knowledge  concerning 
the  money  from  England,  and  what  became  of  it,  except  as 
derived  from  her  husband,  amounts  to  nothing.  Personally, 
she  absolutely  knew  nothing  as  to  whiose  money  was  used 
in  the  purchase  of  either  the  West  Farms  or  New  Market 
property.  The  only  person  who  knew  about  these  transac- 
tions, was  the  appellant,  Stanley  Day,  and,  although  he  had 
two  years  so  to  do,  he  has  failed  to  appear  as  a  witness. 
Her  testimony  is  utterly  worthless ;  his  might  have  been  of 
value  to  one  side  or  the  other. 

It  will  be  observed  that,  although  Mrs.  Da}'  came  from 
Canada  to  be  examined,  she  left  all  the  deeds,  receipts  and 
other  papers  relating  to  these  transactions,  in  Canada. 

(c)  Mr.  Day's  books  of  account. 

These  books  were  not  admitted  as  evidence  by  the  court 
below,  and  very  properly  so,  as  they  were  only  marked  for 
identification,  and  neither  proved  nor  offered  in  evidence. 

The  opinion  of  the  court  was  delivered  by 

SCUDDER,   J 

This  appeal  is  taken  from  the  order  of  the  chancellor, 
made  on  the  advice  of  the  vice-chancellor,  discharging  the 
order  to  show  cause  why  the  final  decree  entered  in  this 
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cause  should  not  be  opened,  and  the  defendants  let  in  to  be 
heard  and  make  defence  b}-  counsel. 

The  petition  of  Maria  Isabella  Day,  wife  of  Stanley  Day, 
one  of  the  defendants  in  the  above  cause,  shows  that,  on 
October  10th,  1872,  the  complainant,  Isaac  S.  Allaire,  filed 
a  bill  to  subject  to  the  lien  of  a  judgment  for  $4,704.59, 
which  said  Allaire  had  obtained  against  her  husband,  cer- 
tain lands  in  Middlesex  county,  which,  it  was  alleged,  had 
been  conveyed  to  her  in  fraud  of  her  husband's  creditors. 
The  defendants  answered  the  bill  of  complaint,  under  oath, 
denying  the  fraud,  and  alleging  a  full  consideration  paid  by 
the  wife,  through  the  agency  of  her  husband,  from  moneys 
received  by  him  belonging  to  her  separate  estate.  The 
petition  further  shows  that  a  solicitor  of  the  court  was  duly 
retained  to  defend  the  action;  that  testimony  was  taken 
upon  both  sides;  that  the  solicitor  abandoned  the  case 
without  the  knowledge  or  consent  of  the  defendants,  omit- 
ting and  refusing  to  take  the  testimony  of  several  material 
witnesses,  and  did  not  present  the  evidence  taken,  or  argue 
the  cause  before  the  chancellor,  although  his  fees,  costs  and 
charges  were  fully  paid;  that,  by  such  neglect,  the  com- 
plainant's case  alone  was  heard,  the  defendants'  testimony 
was  not  read,  and  they  were  not  represented  before  the 
chancellor.  With  these  disadvantages,  the  decree  against 
which  they  pray  relief  in  their  petition  was  made  against 
them. 

It  was  properly  held  that  this  petition  showed  surprise, 
and  that  the  solicitor's  misconduct  was  a  breach  of  duty 
which  the  defendants  were  not  bound  to  anticipate  or  guard 
against. 

Kemp  V.  Squier,  1  Ves.  W5,  says  that  it  is  discretionary  in 
the  court  of  chancery  to  set  aside  enrolled  decrees  on  cir- 
cumstances, and  that,  in  that  case,  where  there  was  an 
infant,  who  continued  such  until  near  the  time  of  hearing, 
and  was  beyond  seas,  where  the  cause  was  neglected  by  the 
solicitor,  and  the  merits  of  the  case  were  not  heard,  the 
petitioner  was  entitled  to  have  the  enrollment  set  aside. 
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This  case  cites  Bobson  v,  Crowell,  before  Lord  King,  where 
a  person  left  money  with  his  solicitor  to  fee  counsel,  and 
went  beyond  sea.  The  solicitor  neglected  to  employ  coun- 
sel, and  the  bill  was  dismissed,  with  costs.  It  was  held  a 
bare  default,  and  the  court  opened  the  enrollment,  on  pay- 
ment of  costs,  and  gave  the  complainant  leave  to  show 
merits  and  apply  to  rehear. 

The  court  of  chancery  has  discretionary  power,  even 
after  enrollment,  to  open  a  regular  decree  obtained  by 
default,  for  the  purpose  of  giving  the  defendant  an  oppor- 
tunity to  make  a  defence  on  the  merits,  where  he  has  been 
deprived  of  such  defence,  either  by  mistake  or  accident,  or 
by  the  negligence  of  his  solicitor.  Mills'pavgh  v.  McBride, 
7  Paige  509 ;  Brinkerhqff  v.  Franklin,  6  C.  E.  Gr.  334;  ^ 
Dan.  Ch.  Br.  1030. 

The  complaint  here  is,  that  the  merits  of  the  case  were 
not  presented  to  the  court  or  discussed  before  the  decree 
was  pronounced,  and  that  not  by  the  laches  or  fault  of  the 
petitioner,  but  by  the  neglect  of  the  solicitor  employed  by 
her,  upon  whom  she  had  the  right  to  rely.  The  first  case 
cited  above  was  that  of  one  who  had  been  an  infant,  and 
beyond  sea,  while  he  was  suflering  from  the  neglect  of  his 
solicitor.  Here  we  have  the  case  of  a  married  woman, 
whose  rights  are  just  as  carefully  guarded  by  a  court  of 
equity,  who  has  been  undefended  while  her  husband's  cred- 
itor was  charging  fraud  upon  her,  and  attempting  to  take 
from  her  lands  which,  she  alleges  she  is  prepared  to  show, 
were  purchased  by  her  separate  moneys.  It  is  certainly 
within  the  discretionary  power  of  the  court  to  grant  relief 
in  such  a  case,  if  the  defence  shown  be  meritorious,  and 
prompt  application  is  made  for  its  aid. 

There  has  been  no  unreasonable  delay  in  the  petition  in 
this  case,  and  the  only  question  that  remains  is,  whether  the 
petitioner  has  shown  a  meritorious  defence.  The  facts  are 
imperfectly  set  forth  in  the  proofs  that  were  taken  for  the 
defendants,  which  were  not  presented  to  the  chancellor 
before  the  decree  was  made,  but  were  offered  with  the  peti- 
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tion  for  rehearing.  These  proofs  are,  manifestly,  incom- 
plete. They  show,  however,  that  Mrs.  Day  had  property  in 
England,  independent  of  her  husband;  that  it  was  received 
at  diiierent  times  by  him,  and,  as  she  intended  and  sup- 
posed, invested  for  her,  and  in  her  name  ;  that  property  in 
England,  belonging  to  her,  was  sold  about  July,  1867,  and 
remittances  therefor  made  to  her  husband  for  her;  and 
that,  with  these  and  other  moneys  from  her  father's  estate, 
she  claims  that  real  estate  was  purchased,  in  her  name,  at 
West  Farms,  New  York,  in  1867  and  in  1869,  for  which 
deeds  were  given  to  her.  If  this  be  so,  she  had  these  lands 
prior  to  her  husband's  indebtedness  to  this  complainant, 
and  if  the  proceeds  of  sale  of  this  real  estate  in  New  York 
were  subsequently  invested  in  lands  in  this  state,  in  good 
faith,  she  has  a  title  which  cannot  be  disturbed  by  her  hus- 
band's creditors. 

The  bill  of  complaint  charges  that,  on  Ma^'  24th,  1870, 
Stanley  Day  was  indebted  to  the  complainant,  Isaac  S. 
Allaire,  in  the  sum  of  about  $5,000,  and  that,  on  June  1st, 
1871,  he  became  indebted  to  him  in  the  further  sum  of 
|4,000;  and,  on  November  13th,  1871,  he  recovered  a  judg- 
ment, in  the  supreme  court  of  this  state,  against  Day,  for 
^4,704.59,  being  the  amount  of  his  indebtedness  second 
above  named,  with  interest  and  costs.  Why  no  claim 
or  judgment  was  had  for  the  alleged  prior  debt  of  $5,000, 
does  not  appear.  The  complainant  shows,  by  proofs,  that 
Day  failed  in  January,  1871 ;  that  there  were  admissions 
made,  by  Mr.  and  Mrs.  Day,  that  the  property  belonging  to 
Mrs.  Day  in  England  was  not  sufficient  to  purchase  the 
property  at  West  Farms,  and  that  these  lands  were  sold  in 
New  York,  and  invested  in  New  Jersey,  to  defeat  the  New 
York  creditors  of  Stanley  Day.  It  is  needless  to  comment 
on  the  uncertainty  of  such  evidence,  and  its  denial  by  Mrs. 
Day.  But  Mr.  Day  was  not  called  to  meet  these  alleged 
admissions,  nor  to  show  the  disposition  made  by  him  of  his 
wife's  property,  although  it  appears  that  he  received  all  of 
her  moneys,  and,  as  she  says,  invested  them  for  her.     She 
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alone  testifies  as  to  what  she  heard  and  understood  of  such 
investment,  and  this  is  weighed  as  hearsay,  and  slight  evi- 
dence in  her  favor.  She  alleges,  in  her  petition  for  rehear- 
ing, that  she  wished  him  and  other  witnesses  to  testify  for 
her,  but  her  solicitor  said  the  case  was  plain  in  her  favor, 
and  refused  to  call  them ;  that  he  then  abandoned  the  suit, 
departed  from  the  state,  ceased  to  practice  in  our  courts, 
and  left  her  and  her  husband  undefended. 

It  is  not  proper  to  decide  the  completeness  of  the  defence, 
for  this  can  only  be  done  after  all  the  evidence  has  been 
taken ;  and  more  especially  is  that  the  case  where  there  is 
a  charge  of  fraud,  which  is  denied,  as  in  the  present  action. 
It  is  manifest  that  there  is  a  meritorious  answer  to  this 
claim  of  the  complainant,  and  that  the  defendants  have  not 
been  heard  on  the  testimony  of  their  witnesses  and  the  due 
presentation  of  their  case  in  court,  because  of  the  gross 
neglect  and  abandonment  of  their  solicitor,  without  any 
laches  on  their  part. 

This  is  not  a  case  where  the  solicitor  has  erred  in  judg- 
ment merely  in  conducting  the  cause,  nor  is  it  one  where 
cumulative  evidence  only  has  been  excluded ;  but  it  is  the 
refusal  and  neglect  to  present  to  the  court  most  important 
testimony,  both  oral  and  written,  which  might  have  had  a 
controlling  weight  in  the  mind  of  the  chancellor,  and  the 
withholding  of  it  was  a  surprise  and  fraud  upon  the  rights 
of  these  defendants  and  the  petitioner  who  now  asks  for 
relief. 

In  my  judgment,  the  rule  to  show  cause  why  the  final 
decree  should  not  be  opened  should  be  made  absolute,  the 
order  reversed,  and  the  case  be  remitted  for  further  proofs 
and  a  hearing,  on  payment  of  the  costs  of  entering  the 
decree  and  the  proceedings  subsequent  thereto,  in  the  court 
below,  and  that  the  appellant  recover  costs  on  this  appeal. 

Decree  unanimously  reversed. 
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Cornelius  Hannon,  appellant, 
John  Maxwell,  respondent. 

In  a  replevin  suit  brought  by  M.  against  C.  H.,  after  a  dissolution  of 
his  partnership  with  C.  H.  Jr.,  alleging  fraud  in  obtaining  the  goods 
replevied,  a  judgment  was  given  for  C.  H.  Afterwards,  in  trover 
against  C.  H.  Jr.  for  the  same  goods  (additional  evidence  of  the  fraud 
having  been  discovered),  M,  obtained  a  verdict.  An  injunction  was 
thereupon  issued,  restraining  C.  H.  from  further  proceedings  on  a 
judgment  obtained  by  default,  by  C.  H.  against  M.  and  his  sureties  on 
the  replevin  bond. — Held,  that  the  injunction  ought  to  have  been 
refused,  (1)  Because  the  bill  did  not  show  when  the  additional  evidence 
of  fraud  was  discovered,  and  that  it  was  too  late  to  apply  at  the  same 
term  of  court  (as  required  by  rule)  for  a  new  trial  in  the  replevin  suit, 
and  (2)  That  such  evidence  was  material,  relevant  and  not  cumulative. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion 
is  reported  in  Maxwell  v.  Hannon,  S  Stew.  525. 

This  is  an  appeal  from  a  decree  overruling  a  demurrer  to 
a  bill  filed  to  restrain  an  action  at  law,  and  for  general 
relief.  The  bill  substantially  discloses  the  following  case : 
Cornelius  Hannon,  the  defendant  in  the  suit,  was,  with  his 
son,  Cornelius  Hannon,  Jr.,  engaged  in  buying  and  selling 
stone.  On  December  15th,  1875,  they  dissolved  partner- 
ship, when  the  son  made  a  pretended  purchase  of  his 
father's  interest  in  the  business,  for  the  consideration  of 
$11,750,  giving  his  own  note  to  his  father  for  that  amount. 
The  son  thereafter  applied  to  Maxwell,  the  complainant,  and 
bouo-ht  four  bills  of  goods  fstone),  of  the  dates  of  September 
20th,  1876,  September  27th,  1876,  October  14th,  1876,  and 
October  17th,  1876,  respectively,  amounting,  in  all,  to  the 
sum  of  $4,116.35.  This  stone  was  taken  to  the  yard  of  the 
son.  On  the  14th  of  October,  1876,  the  son  executed  a 
chattel  mortgage  to  his  father,  on  all  his  property,  except 
the  coal  then  on  hand,  to  secure  the  payment  of  $3,000. 
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,  On  the  same  day,  the  father  brought  an  action  on  the  note 
for  $11,750,  judgment  was  duly  entered,  and  a  levy  was 
made  upon  all  the  son's  property  on  November  18th,  1876, 
the  day  after  the  last  bill  was  purchased  from  Maxwell. 

Maxwell,  believing  that  the  chattel  mortgage,  the  judg- 
ment and  the  purchase  of  the  stone  was  a  plan  devised  to 
defraud  him,  brought  an  action  of  replevin  against  the 
sheriff,  which  was  tried  at  the  Essex  court,  at  the  April 
term,  and  resulted  in  a  verdict  for  the  sheriff,  and  against 
Maxwell,  because  Maxwell  was  unable  to  prove  the  facts 
which  he  supposed  to  exist,  and,  at  the  trial,  the  Hannons 
produced  a  schedule  of  the  firm  property  at  the  time  of  dis- 
solution, which  showed  the  consideration  of  the  note  to  be 
$11,750,  and  the  son  swore  that  he  had  since  lost  |7,000  by 
endorsements  and  loans  made  to  one  William  R.  Drake. 

About  the  same  time,  an  action  of  trover  was  brought  by 
Maxwell  against  Hannon  (the  son)  for  the  same  stone, 
which  action  was  tried  at  the  Essex  circuit,  at  September 
term,  1877,  in  which  action  Maxwell,  having  obtained  fur- 
ther testimony  in  relation  to  the  transactions  between  the 
father  and  son,  was  enabled  to  show,  by  satisfactory  proof, 
that  the  note  for  $11,500  was  without  consideration ;  that 
the  schedule  was  false,  as  also  the  story  that  the  son  had 
lost,  by  the  said  Drake,  $7,000.  The  verdict  was  for  Max- 
well, and  against  said  Hannon. 

Cornelius  Hannon  has  brought  an  action  on  the  bond 
given  in  the  replevin  suit  against  the  sureties  thereon,  and 
judgment  has  been  entered  by  default,  and  was  entered 
without  the  knowledge  of  Maxwell. 

The  prayer  of  the  bill  is,  that  all  proceedings  upon  this 
judgment  may  be  enjoined,  and  for  general  relief 

F.  W.  Stevens,  for  appellant. 

The  appellants,  who  are  the  defendants  below,  have 
demurred  to  the  complainant's  bill,  because  it  fails  to  show 
a  case  over  which  equity  has  jurisdiction. 
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I.  It  avers  that  the  complainant  prosecuted,  in  the  Essex 
circuit,  an  action  of  replevin;  that  the  cause  was  tried 
before  Mr.  Justice  Depue  and  a  jury,  and  that  the  jury  gave 
a  verdict  against  the  complainant.  The  affidavit  annexed 
to  the  bill,  states  that  a  new  trial  was  sought  by  complain- 
ant, and  denied.  The  effort  is,  to  prevent  the  appellant  (the 
defendant  below)  from  reaping  the  fruits  of  the  verdict  in 
his  favor ;  but  the  prayer  of  the  bill  does  not  point  out  the 
precise  relief  sought ;  it  asks  for  nothing  more  than  a  tem- 
porary restraining  order,  and  general  relief. 

II.  As  the  complainant  could  hardly  seek  a  perpetual 
injunction  (to  grant  which,  the  court  would  have  to  pass 
upon  the  very  question  which  the  jury  have  already  con- 
sidered, and  to  reverse  their  finding),  we  may  conjecture 
that  he  seeks  a  new  trial.  This  is  evident  from  the  fact  that 
the  fraud  alleged  is  fraud  in  the  sale  of  the  stone,  and  not  a 
fraudulent  use  made  of  the  machinery  of  the  court  of  law 
to  obtain  an  inequitable  advantage. 

ITT.  How  little  such  a  proceeding  is  resorted  to  in  equity 
appears  from  Larabrie  v.  Brown^  1  DeG.  ^  J.  *204.,  where 
Turner,  L.  J.,  says  "  such  bills  (for  new  trial)  appear  to  have 
been  filed  in  former  times,  but  I  believe  no  such  attempt 
has  been  made  for  the  last  two  or  three  hundred  years." 
See  also  Terrell  v.  Higgs,  1  DeG.  ^  J.  *392. 

To  succeed,  the  complainant  must  show,  not  merely  that 
the  jury  were  wrong,  but  some  special  ground  of  equity. 
Otherwise,  a  trial  at  law  would  settle  nothing.  This  special 
ground  of  equity  is  the  great  jurisdictional  fact  authorizing  the 
court  to  lay  hold  of  the  case. 

rV.  Now,  while  conceding  that,  in  very  special  circum- 
stances, a  court  of  equity  may  interpose  to  grant  a  new  trial, 
the  complainant  must,  it  is  submitted,  show  affirmatively  cer- 
tain facts,  which  are  of  the  very  essence  of  his  case,  viz.: 

(1st)  That  he  has  newly-discovered  evidence,  setting  it 
forth. 

(2d)  That  such  evidence  is  not  cumulative. 
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(3cl)  That  he  could  not  have  availed  himself  of  it  at  the 
trial  at  law,  hy  the  exercise  of  proper  care  and  diligence. 

(4th)  That  he  did  not  discover  it  till  it  was  too  late  to 
apply  for  a  new  trial  in  the  ordinary  tribunal. 

Cairo  ^  Fulton  B.  R.  v.  Titus,  12  C.  E.  Gh\  106,  affirmed, 
as  to  the  law,  in  1  Stew.  269. 

If  the  bill  fail  to  show  affirmatively  one  of  these  four  facts, 
it  is  fatally  defective;  but,  in  point  of  fact,  it  does  not 
show  any. 

V.  The  chancellor  puts  the  right  to  relief  on  the  ground 
of  conspiracy  and  perjury,  but  these  are  no  grounds  for 
equitable  interference.  Vaughn  v.  Johnson,  1  Stock.  73; 
Smith  V.  Lowry,  1  Johns.  Ch.  320. 

VI.  Again,  it  is  respectfully  submitted,  that  the  chancellor 
has  failed  to  discriminate  between  such  frauds  as  a  court  of 
equity  may  take  cognizance  of,  and  such  as  are  within  the 
exclusive  jurisdiction  of  a  court  of  law.  Says  the  master  of 
the  rolls,  in  Harrison  v.  Nettleship,  2  Myl.  ^  K.  4^3:  "A 
court  of  equity  has  no  jurisdiction  to  relieve  a  plaintiff 
against  a  judgment  at  law,  where  the  case  in  equity  pro- 
ceeds upon  a  ground  equally  available  at  law  and  in  equity, 
unless  the  plaintiff"  can  establish  some  special  equitable 
ground  of  relief." 

Vn,  The  complainant  is  not  entitled  to  relief  for  another 
reason.  He  alleges,  thxit  he  recovered  judgment  against  C. 
Hannon,  Jr.,  in  trover,  for  the  value  of  the  goods  delivered 
to  him.  This  judgment  transferred  the  title  to  the  goods, 
and  vested  it  in  C.  Hannon,  Jr.,  and,  being  so  vested,  the 
judgment  in  replevin  must  stand. 

That  the  effect  of  a  judgment  in  trover  is  to  pass  the 
title  to  the  defendant,  appears  from  the  following  cases  in 
New  Jersey :  Wooley  v.  Carter,  2  Hal.  85 ;  Thompson  v. 
Morris  Canal,  2  Harr.  Jf.8J^;  Outcalt  v.  Darling,  1  Dutch.  44^ y 
JfJfd.  Such  is  the  law  in  Pennsylvania  {Fox  v.  Prickett,  5 
Vr.  13),  in  Rhode  Island  {Hunt  v.  Bates,  7  R.  I.  217),  and  in 
England,  in  long  series  of  decisions.  Keilway  68  B ;  Bruen 
21 
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V.  Wotton,  Oro.  Jac.  73 ;  Adams  v.  Broughton,  2  Str.  1078 ; 
King  v.  Hoare,  13  M.  ^  W.  50 J,,;  Buckland  v,  Johnson,  15  C. 
B.  14s.  See  also  3  Dane's  Abr.,  ch.  77,  art  1,^  2;  1  Chilty 
PL  *89. 

lu  the  note  to  2  Kent.  Com.  *388,  are  some  cases  which 
appear  to  hold  that  satisfaction  of  the  judgment  is  also 
necessary.  But  even  in  l^ew  York  the  law  does  not  seem 
wholly  settled.  In  Thurst  v.  West,  31  N.  Y.  211,  Chief 
Justice  Denio  says,  a  recovery  for  the  conversion  would 
change  the  property.  See  also  Bank  of  Beloit  v.  Beale,  34 
A\  Y,  4.73. 

Mr.  Frederick  Frelinghuysen,  for  respondent. 

I.  The  appeal  is  not  properly  before  this  court. 

n.  Before  the  defendants  appear  before  this  court,  they 
must  purge  themselves  of  their  fraud. 

m.  This  court  can  relieve  in  just  such  cases  as  these. 

I.  This  appeal  is  not  properly  before  the  court. 

The  order  appealed  from  was  interlocutory,  that  the 
defendants  answer  in  forty  days.  The  order  was  entered 
July  16th,  1878,  and  notice  of  appeal  therefrom  was  filed 
July  24th,  1878;  but  the  petition  of  appeal  was  not  filed, 
nor  deposit  made,  until  November  2d,  1878.  "We  submit 
that  the  filing  of  the  notice  of  appeal  is  not  such  appeal  as 
the  statute  requires. 

An  appeal  is  an  act  by  which  a  party  submits  to  the 
decision  of  a  superior  court,  a  case  which  has  been  tried  in 
an  inferior  tribunal.  Leake  v.  Blakely,  34  Vt.  134,'  Mil- 
liard on  Neiu  Trials  §§  700,  703. 

How  is  such  appeal  made  ?  By  the  appellant  bringing 
the  case  on  before  the  court,  by  petition  and  deposit. 

Chancery  Rule  121  obliges  the  appellant  from  a  fiiml 
decree  to  present  his  petition  of  appeal  at  the  next  term 
after  filing  his  notice  of  appeal ;  so  that,  although  appeal 
may  be  taken  from  a  final  decree  at  any  time  in  three  "years, 
it  is  restricted  so  that,  when  once  notice  of  appeal  is  filed, 
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the  petition  must  be  presented  at  the  next  term ;  there  is 
no  such  restriction  on  appeals  from  interlocutory  orders, 
and,  unless  the  petition  be  the  appeal  (for  there  is  no  rule 
■directing  the  proceedings,  except  that  it  must  be  brought 
within  forty  daj^s),  there  is  no  limit;  and  surely  the  petition 
alone  makes  the  appeal — that  alone  submits  the  case  to  the 
superior  court.  The  notice  of  appeal  brings  nothing  before 
the  court  so  that  either  the  court  or  the  respondent  could 
treat  the  case.  The  notice  says  the  appellant  appeals.  On 
simply  a  notice,  even  on  appeal  from  final  decree,  where 
three  years  are  allowed,  the  court  would  consider  the  appeal 
waived,  unless  the  petition  be  filed,  according  to  the  rules, 
by  the  next  term. 

On  an  interlocutory  order,  appeal  must  be  taken  in  forty 
<lays  from  the  filing  of  the  order.     Hev.  Chancer}/,  §  II4.. 

Appeal  from  an  interlocutory  order  is  statutory  entirely 
— not  known  at  common  law.  Hammond  v.  The  People,  32 
III.  JfJfl;  Ladow  v.  Groom,  1  Den.  4^9.  There  the  affidavit 
was  defective  in  form,  and,  the  statute  requiring  an  affidavit, 
the  appeal  was  dismissed. 

The  following  have  been  held  interlocutory  orders : 

Order  overruling  a  plea.  Butherfurd  v.  Fisher,  4-  Dall.  22. 
Order  refusing  to  dismiss  a  bill  for  want  of  equity.  20  Ala, 
445.     Overruling  a  demurrer.     Blakely  v.  Fish,  Hempst.  11. 

This  is  a  case  overruling  a  demurrer,  and  appeal  w^as  not 
taken  within  forty  days,  and  should  be  dismissed,  as  was 
done  in  Newark  Plank  Road  Co.  v.  Elmer,  1  Stock.  760. 

n.  As  to  necessity  of  defendants  purging  themselves  of 
the  fraud. 

This  is  on  demurrer  to  the  bill  (admitting  all  the  facts), 
for  want  of  equity  in  the  bill. 

A  motion  to  dissolve  before  answer  filed,  for  want  of 
equity,  will  not  be  allowed  when  the  bill  charges  fraud. 
Shotwell,  adm'r  v.  Smith,  5  C.  E.  Gr.  79.  That  was  a  suit 
enjoining  suit  at  law  until  discovery  of  facts  was  made 
by  defendant,  and  charging  that  the  obligation  sued  on  at 
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law  was  fraudulent.  Court  refused  to  dissolve  injunction- 
on  motion  before  answer  was  filed. 

The  want  of  equity  must  be  fully  and  fairly  met  by  the 
defendant,  and  everything  taken  against  the  defendants 
which  they  might  have  answered.  Park  v.  Spurgin,  3  Ired. 
Eq.  153;  High  on  Inj.  §  88'2. 

When  there  are  two  defendants  charged  with  fraud,  the 
court  will  require  both  to  answer  before  dissolving  injunc- 
tion, and  require  a  positive  denial  from  all  the  defendants 
before  dissolving  an  injunction  granted  on  the  ground  of 
fraud.  High  on  Inj.  §  914-',  Price  v.  Clevenger,  2  Gr.  Ch.  W ; 
Scull  V.  Reeves,  S  Gr.  Ch.  84.. 

And  even  if  the  demurrer  is  properly  considered  here^ 
under  the  general  demurrer  all  the  claims  in  the  bill  must 
be  overruled.  The  entire  complaint  must  appear  outside 
of  the  jurisdiction  of  the  court.  Boston  Water  Power  Co.  v. 
Boston  ^  Worcester  E.  JR.  Co.,  16  Pick.  512 ;  Kimberly  v.. 
Sells,  3  Johns.  Ch.  467. 

in.  This  court  can  relieve  in  just  such  cases  as  these. 

We  find  in  Stoiy's  Eq.  Jur.  §  184,  that  this  court  has  juris- 
diction over  fraud  which  is  beyond  the  reach  of  the  courts 
of  law. 

Equity  will  do  it  by  reason  of  the  inherent  authority 
growing  out  of  the  principles  of  equity,  and  extending 
itself  over  courts  of  every  description.  Van  Meter  v.  JoneSy 
2  Gr.  Ch.  520 ;  Boulton  v.  Scott,  Id.  231 ;  Davis  v.  Headley, 
7  C.  E.  Gr.  115 ;  Reeves  v.  Cooper,  1  Beas.  223.  Also  in 
cases  of  concealment  or  fraudulent  representation.  Conover  v. 
Warden,  7  C.  E.  Gr.  4S2 ;  Stover  v.  Wood,  11  C.  E.  Gr,  417. 

In  Hoyt  V.  Hoyt,  12  C.  E.  Gr.  399,  it  is  held  to  be  the  pecu- 
liar province  of  equity  to  determine  such  questions  of  fraud. 

A  prevalent  difiiculty  in  such  remedy  has  been  proof  of 
the  fraud ;  here  it  is  demonstrated  in  the  second  verdict, 
and  is  undenied  here  on  demurrer. 

Nor  is  there  any  doubt  of  the  authority  of  equity  to  look 
into  the  judgments  of  courts  of  law  and  set  them  aside,  or 
restrain  them  on  ground  of  fraud.      Van  Meter  v.  Jones,  2 


4  Stew.]  JULY  TERM,  1879.  325 

Hannon  v.  Maxwell. 

Gr.  Ch.  620 ;  Glover  v.  Hedges,  Sax.  113 ;  Oakley  v.  Youngs 
^  Hal.  Ch.  4S3 ;  Powers  v.  Butler,  3  Gr.  Ch.  4.65,  authorities 
collected.  Moore  v.  Gamble,  1  Stock.  2^6 ;  Tomkins  v.  Tom- 
kins,  3  Stock.  512 ;  Stratton  v.  Allen,  1  C.  E.  Gr.  229.  A 
judgment  at  law  cau  only  be  impeached  in  equity  for  fraud 
in  its  concoction. 

Equity  originall}^  granted  new  trials.  Now  it  will  not 
grant  new  trials  when  the  court  of  law  can  do  it.  Poioers 
V.  Butler,  3  Gr.  Ch.  4-65.  If,  however,  facts  could  not,  for 
fraud  or  by  rigid  rules  of  law,  be  used,  equity  will  relieve. 

Here  new  trial  cannot  be  granted  by  the  court  of  law,  and 
vet  the  weight  of  the  n^wly-discovered  evidence  has  been 
■demonstrated  by  the  verdict  in  trover. 

Cairo  R.  R.  Co.  v.  Titus,  1  Stew.  269,  reverses  the  decision 
that  relief  is  refused  if  the  new  evidence  or  the  concealment 
could  have  been  elicited  on  cross-examination.  Still  we  do 
not  come  even  within  that  condition,  for  we  could  not  elicit 
it  on  cross-examination,  the  two  conspirators  swearing 
falsely  and  persistently. 

That  case  holds  that  possession  and  concealment  of  a  con- 
tract at  the  trial  by  one  side,  exonerates  the  other  side  from 
laches,  even  though  it  might  have  been  brought  out  on 
cross-examination.  Concealment  was  enough.  Here  we 
have  not  concealment,  but  a  thousand  times  worse.  We 
have  fraud  and  conspiracy,  covered  and  hidden  by  falsehood 
and  perjury.  The  one  case  relieves  against  a  failure  to  dis- 
close, the  other  against  false  disclosures  and  fraudulent 
conspiracy. 

The  case  of  Henwood  v.  Harris,  12  C.  E.  Gr.  247,  sustains 
our  position,  also.  It  holds  that  chancery  will  stay  suits  at 
law,  and  will  do  it  without  remitting  to  law,  where  the  law 
proceedings  would  be  summary  and  result  in  irreparable 
injury. 

When  facts  material  to  establish  defence  have  been  dis- 
covered since  trial,  which  the  defendant  could  not  sooner 
have  discovered  with  due  diligence,  or  had  been  fraudu- 
lently concealed  (by  false  swearing),  relief  may  be  allowed. 
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Batzell  V.  Randolph,  9  Fla.366 ;  Bateman  v.  Willove,  1  Sch.  ^ 
Lef.  20J^. 

In  cases  where  cognizance  cannot  be  taken  at  law,  equity 
will  interfere,  as  where  verdict  was  obtained  by  fraud,  or  by 
which  the  party  has  an  unconscientious  advantage.  Gains- 
boro  V.  Giford,  £  P.  Wms.  4£4.. 

Sometimes  equity  relieves  where  the  plaintiff  in  equity 
might  have  protected  himself  at  law,  as  finding  a  receipt  in; 
full  after  verdict. 

Fraud  being  shown  by  which  facts  were  concealed,  equity 
will  afford  relief  by  opening  the*  case  and  allowing  new  trial,, 
or  by  perpetual  injunction.     Wierich  v.  Dezoya,  S  Gilm.  385. 

That  the  defence  should  have  been  made  at  law  is  not 
good  ground  for  dissolving  injunction,  where  the  judgment 
was  obtained  through  such  fraudulent  and  deceitful  misrep- 
resentations as  prevented  the  complainant  from  gaining  hi& 
rights  in  that  legal  tribunal.     High  on  Inj.  §  109. 

The  defendants  claim  that,  at  the  replevin  suit,  Corneliu& 
Hannon,  Sr.  proved  the  sale  to  Cornelius  Hannon,  Jr.,  hia 
co-defendant,  and  the  verdict  was  given  in  his  favor  accord- 
ingly. They  insist  that  no  fraud  appeared  in  the  purchase 
of  the  stone,  and  consequently  the  purchase  was  good  and 
the  sale  stood,  and,  therefore,  the  execution  of  Corneliua 
Hannon  against  his  son  properly  levied  on  the  stone. 

We  reply,  that  subsequent  to  the  finding  in  the  replevin, 
suit,  we  show  the  purchase  of  the  stone  was  fraudulent,  and 
the  trial  of  the  replevin  suit  was  likewise  fraudulent.  We 
show  fraud  both  in  the  purchase  of  the  stone  and  in  the  trial 
of  the  suit,  and  the  trover  suit  demonstrates  it. 

But  the  defendants  say  the  recovery  in  the  trover  suit  for 
the  full  amount  of  goods  estops  us  from  taking  any  further 
proceedings.  We  say  the  trover  and  the  replevin  suit  are 
on  the  same  ground  of  fraud.  When  fully  shown  up,  we 
recover,  because  the  sale  was  void — void  because  Hannon  & 
Son  had  conspired  to  cheat  us,  and  we  claim  that  they  can 
take  no  advantage  of  the  fraud  we  have  demonstrated.  If 
the  injunction  is  not  retained,  they  will  have  an  advantage^ 
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through  their  fraud,  of  all  the  goods  replevied  and  for  which 
they  now  are  suing  the  bond.  And  this  court  of  equity 
has  cognizance  of  the  fraud,  which  appears  not  only  in  the 
purchase,  but  also  in  the  trial. 

Holmes  v.  Steele,  1  Stew.  173,  holds  that  if  defendant  had 
fair  opportunity  to  be  heard  at  law,  equity  will  not  enjoin 
the  judgment,  on  the  ground  that  it  is  unjust  or  that  the 
court  erred.  We  do  not  claim  the  court  erred,  but  insist 
that  the  evidence,  which  was  solely  in  the  breast  of  the 
Hannons,  has  since  been  demonstrated  to  be  false,  and  we 
submit  that  equity  will  interfere  where  defendants  had  an 
unconscientious  advantage. 

Unlike  the  case  of  Holw.es  v.  Steele,  1  Stew.  173,  we  have 
not  had  a  fair  opportunity  to  be  heard  at  law,  and  we  do 
not  claim  the  court  erred.  We  submit  we  were  wronged 
by  the  false  evidence  in  the  replevin  trial,  so  boldly  given 
and  80  skillfully  concealed  that  we  could  not  contradict  it, 
and  we  ask  this  court  to  stop  the  success  of  their  fraud  by 
this  injunction,  and  the  court  may  set  off  from  the  trover 
verdict  the  amount  of  the  goods  replevied. 

Cairo  ^  Fulton  R.  R.  Co.  v.  Titus,  12  C  E.  Gr.  102,  even 
holds  that  equity  will  relieve  a  part}'  against  a  judgment  at 
law  when  its  justice  can  be  impeached  by  facts  of  which  he 
was  prevented  from  availing  himself  by  fraud,  but  was  not 
proven.  This  case,  we  submit,  is  just  such  a  case,  and  is 
demonstrated. 

The  opinion  of  the  court  was  delivered  by 
Reed,  J. 

It  is  apparent  that,  in  the  examination  of  the  facts  dis- 
closed in  this  bill,  for  the  purpose  of  ascertaining  the  exist- 
ence of  the  equitable  relief,  if  any,  growing  out  of  them, 
we  must  regard  the  present  as  a  bill  for  a  new  trial. 
Although  there  is  no  specific  prayer  for  this  remedy,  but, 
instead,  a  general  prayer  for  relief,  and  a  special  prayer 
that  the  proceedings  upon  the  judgment  upon  the  replevin 
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bond  may  be  enjoined,  yet  it  is  manifest  that  there  is  no 
equitable  ground  disclosed  in  the  bill  which  would  draw 
the  final  adjudication  of  the  matter  determined  by  the  first 
verdict,  into  this  court,  and  so  deprive  the  judgment  cred- 
itor, not  only  of  the  fruits  of  his  verdict  as  it  stands,  but  of 
the  privilege  of  retrying  it  in  the  original  forum.  There  is 
disclosed  no  defence  peculiar  to  courts  of  equity  and  una- 
vailable in  the  common  law  tribunals.  Everything  stated 
in  the  bill  was  as  pertinent  in  the  trial  at  the  circuit,  as  a 
defence,  as  it  could  be  in  any  court,  and  the  question  then 
remains,  whether  the  facts  disclosed  in  the  bill  are  such  as 
to  entitle  the  defeated  party  to  a  retrial,  so  that  the  verdict 
may  be  based  upon  the  new  and  radically  different  presenta- 
tion of  testimony,  which,  the  complainant  claims,  will 
attend  a  second  trial. 

The  question  extends  further  than  this,  however,  for  it  is, 
whether  a  court  of  equity  will  compel  such  new  trial  by 
enjoining  the  further  proceedings  upon  the  present  judg- 
ment. The  rule  which  restricts  the  interference  of  courts 
of  equity  with  verdicts  or  judgments,  in  courts  of  law^,  has 
ever  been  one  of  great  strictness.  Before  the  courts  of  com- 
mon law  exercised  the  privilege  of  granting  new  trials,  the 
court  of  chancery  interfered  with  reluctance,  and  the  suits 
of  this  character  in  the  English  equity  courts  are  not 
numerous.  The  strictness  with  which  these  courts  adhered 
to  this  rule  is  apparent  from  a  reference  to  the  few  cases 
where  the  subject  has  been  considered.  Curtis  v.  Smallridge, 
S  Freem.  K.  B.  175 ;  Tovey  v.  Young ^  Free,  in  Ch.  193 ;  Rich- 
ards V.  Symes,  2  Atk.  319 ;  Sewel  v.  Frceston   1  Ch.  Cas.  65. 

In  Bateman  v.  WUlove,  1  Sch.  ^  Lef.  Wl^  Lord  Redesdale, 
in  the  Irish  court  of  chancery,  held  it  to  be  unconscientious 
and  vexatious  to  bring  into  a  court  of  equity  a  discussion 
which  could  have  been  had  at  law. 

In  Smith  V.  Lowry,  1  Johns.  Ch.  320,  Chancellor  Kent 
cites  these  cases  with  approval,  and,  in  the  case  he  was  then 
considering,  refused  to  grant  an  injunction  to  stay  proceed- 
ings on  a  judgment  at  law,  applied  for  on  the  ground  that 
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the  defendant  was  prevented  by  public  business  from  mak- 
ing due  preparation  for  the  trial,  and  that  the  defendant 
had,  on  the  testimony  of  one  witness,  whom  he  had  sub- 
orned, recovered  a  verdict  for  too  large  damages,  and  that 
the  supreme  court  had  refused  a  new-  trial. 

In  the  case  of  Floyd  v.  Jayne,  6  Johns.  Ch.  ^81,  Chancel- 
lor Kent  again  says  :  "Anciently  courts  of  equity  exercised 
a  familiar  jurisdiction  over  trials  at  law,  and  compelled  suc- 
cessful parties  to  submit  to  a  new  trial  or  be  perpetually 
enjoined  from  proceeding  on  his  verdict.  But  this  practice 
has  long  since  gone  out  of  use,  and  such  a  jurisdiction  is 
rarely  exercised  in  modern  times,  because  courts  of  law 
are  now  in  the  competent  and  liberal  exercise  of  the  power 
of  granting  new  trials." 

In  Larabrie  v.  Brown,  1  DeG.  ^  J.  204-,  Lord  Justice  Tur- 
ner remarked,  that  the  bill  then  under  consideration  was 
like  a  bill  for  a  new  trial,  and  that  such  bills  had  been  filed 
in  former  times,  but  he  believed  that  no  such  attempt  had 
been  made  for  the  last  two  or  three  hundred  years. 

The  disuse  of  such  bills  results  from  the  fact  that,  since 
the  relaxation  by  the  common  law  courts  of  the  rules  for 
the  granting  of  new  trials,  scarcely  any  legal  ground  for  a 
rehearing  can  now  be  asserted  in  the  common  law  tribr.- 
nals.  As  courts  of  law  have  extended  their  jurisdiction 
over  this  subject,  courts  of  equity  have  in  this  instance 
withdrawn  theirs,  in  accordance  with  the  principle  that, 
where  a  court  of  law  can  furnish  an  adequate  remedy, 
equity  will  not  interfere. 

Now,  on  turning  to  the  bill  in  the  present  cause,  it 
appears  that  the  grounds  upon  which  this  application  is  made 
is  one  of  which  the  circuit  court,  by  its  well-established 
practice,  could  have  taken  cognizance.  The  right  to  set 
aside  verdicts,  for  fraud,  surprise,  or  newly-discovered  evi- 
dence, is  constantly  and  liberally  exercised  by  our  own  com- 
mon law  tribunals.  What,  then,  in  the  present  instance,  is 
the  exceptional  character  of  the  case  to  take  it  out  of  the 
rule  that  equity  will  not  interfere  ?     The  only  ground  that 
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can  be  suggested  is,  that  tlie  evidence  was  discovered  so  late 
that  the  motion  for  a  new  trial  could  not  have  been  made 
at  the  circuit  court,  because  of  the  existence  of  a  rule  that 
motions  for  new  trials  must  be  made  during  the  term  of 
trial.  "Without  discussing  the  force  of  this  rule,  whether  it 
precludes  the  circuit  from  considering  a  motion  for  a  new 
trial  based  upon  the  discovery  of  facts  subsequent  to  the 
trial  term,  it  is  sufficient  that  the  bill  does  not  disclose 
when  the  facts  here  relied  on  for  a  new  trial  came  to  the 
knowledge  of  the  defendant. 

The  bill  states  that  the  second  action  was  tried  at  the  Sep- 
tember term  of  the  Hudson  circuit,  in  which  trial  Maxwell, 
having  obtained  further  testimony  in  relation  to  the  trans- 
actions between  the  father  and  son,  was  enabled  to  prove 
certain  things,  and  so  gained  a  verdict.  The  bill  does  not 
disclose  when  he  obtained  this  information.  It  does  not 
appear  that  it  w^as  discovered  after  the  expiration  of  the 
trial  term,  but,  on  the  other  hand,  the  inference  arising 
from  the  statements  in  the  bill  is,  that  it  was  discovered  pre- 
vious to  the  second  trial.  The  bill  should  have  clearly  dis- 
closed that  the  application  was  based  upon  a  matter  of 
which  the  circuit  was  powerless  to  take  cognizance.  This 
it  fails  to  do,  and  in  this  respect  the  bill  is  demurrable. 

The  second  verdict,  of  course,  could  not  be  used  as  evi- 
dence upon  the  retrial  of  the  replevin  suit.  It  was  a  ver- 
dict on  an  action  between  diffisrent  parties,  and  could  not  be 
pleaded  in  bar  or  ofi'ered  in  evidence  in  the  action  between 
Maxwell  and  the  sheriff. 

There  is  another  ground  upon  which  I  think  the  bill  is 
defective.  Nothing  is  shown  of  the  nature  of  the  evidence 
which  is  alleged  to  have  been  newly  discovered.  The  rule 
as  to  the  character  of  the  newly-discovered  evidence  which 
can  be  successfully  presented  as  a  ground  for  a  new  trial,  is 
well  settled.  It  must  be  material,  relevant  and  non-cumula- 
tive, and  such  as  could  not  have  been  discovered  in  time  for 
use  at  the  first  trial  by  the  exercise  of  proper  care  and  dili- 
gence.    The  bill  should  disclose  the  character  of  the  evi- 
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dence,  so  that,  from  the  pleading,  the  court  can  determine 

its  materiality  and  relevancj.     The  bill  should  further  show 

that  proper  diligence  was  used  in  the  preparation  for  the 

first  trial,  and  that  the  exercise  of  such  diligence  failed  to 

discover  the  testimony,  or  that,  from  the  character  of  the 

testimony  or  the  manner  of  its  subsequent  discovery,  no 

proper  degree  of  care  would  have  brought  it  to  light  in 

time  for  the  original  trial.     This  the  pleader  fails  to  do. 

On  these  grounds,  I  think  the  bill  is  demurrable,  and  that 

the   decree   overruling  the  demurrer  should  be  reversed, 

with  costs.  T^  .1  , 

Decree  unanimously  reversed. 


John  McAndrew,  appellant, 


Peter  Walsh,  respondent. 

1.  On  a  bill  for  an  accounting,  not  alleging  the  existence  of  a  part- 
nership, but  that  the  complainant  is,  by  a  verbal  agreement  with  the 
defendant,  entitled  to  one-half  of  the  profits  of  a  contract  to  build  a 
tunnel,  if  the  complainant  fails  to  prove  such  verbal  agreement,  he 
cannot  obtain  relief  in  equity,  on  the  ground  that  the  evidence  shoves 
that  he  was  to  be  paid  out  of  the  profits  whatever  his  services  were 
worth. 

2.  Query.,  Whether,  if  an  agreement  had  been  shown  entitling  the 
complainant  to  a  share  of  the  profits,  not  as  a  partner,  but  by  way  of 
compensation  for  services  as  employe,  the  bill  would  be  good  for  aa 
accounting  in  the  first  instance,  without  bringing  an  action  at  law  to 
recover  the  stipulated  moneys. 


Mr.  F,  B.  Colton  and  Mr.  Hamilton  Odell,  for  appellant. 
Mr.  John  Linn,  for  respondent. 
Note. — In  this  case  no  briefs  were  furnished  to  the  reporter. — Rep. 
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On  appeal  from  the  following  decree,  advised  by  Barker 
Gumraere,  esq.,  a  special  master  : 

The  Master. 

This  cause  coming  on  to  be  heard  before  Barker  Gum- 
mere,  esquire  one  of  the  masters  of  this  court  (to  whom 
said  cause  was  referred  by  the  chancellor,  to  hear  the 
same  for  the  chancellor,  and  report  thereon,  and  advise 
what  order  or  decree  should  be  made  thereon),  at  the  state 
house,  in  Trenton,  on  the  29th  day  of  June,  1878 ;  and  the 
pleadings  and  proofs  in  the  cause  having  been  read,  and  the 
argument  of  counsel  heard  thereon,  and  the  said  master 
having  taken  time  to  consider  the  same,  and  the  said  master 
having  made  his  report  thereon  to  the  chancellor,  and  hav- 
ing found,  as  matters  of  fact  in  said  cause : 

That  the  said  complainant  was  not  a  partner  with  said 
defendant  in  the  contract  for  making  the  Bergen  tunnel, 
nor  in  the  work  done  under  said  contract;  and  that  the 
said  complainant  was  employed  by  said  defendant  to  assist 
him  in  and  about  the  work  done  under  said  contract,  and 
the  performance  thereof;  and  that  said  complainant  ren- 
dered service  to  the  said  defendant,  in  said  employment,  in 
superintendence  and  otherwise,  but  that  the  length  of  such 
employment,  and  whether  continuous  or  not,  was  not  satis- 
factorily proven ;  and  that  said  defendant  was  not  proven 
to  have  agreed  to  pay  to  said  complainant  one-half  of  the 
profits  arising  from  the  performance  of  said  contract,  as 
compensation  for  such  services  or  otherwise ;  and  that  there 
was  no  agreement  between  them  for  a  specific  compensation 
or  rate  of  compensation,  and  that  said  complainant  was  to 
be  paid  a  reasonable  compensation  for  his  said  service,  out 
of  the  profits  arising  from  said  contract,  if  a  profit  arose 
therefrom,  and  that,  if  there  were  no  profits,  he  was  not  to 
be  entitled  to  compensation ;  and  that  said  complainant 
furnished  a  team  (two  horses  and  a  wagon  or  wagons)  to 
said  defendant,  for  use  in  the  performance  of  said  contract, 
and  that  said  team  was  used  therein,  the  length  and  extent 
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of  said  use  not  being  satisfactorily  proven ;  and  that  said 
complainant  advanced  money  to  said  defendant  in  and 
about  the  performance  of  said  contract,  and  paid  money  for 
his  use  in  and  about  the  same,  upon  the  understanding  and 
agreement  between  them  that  such  advances  and  payments 
should  be  repaid  by  said  defendant  to  said  complainant  out 
of  the  moneys  to  be  paid  to  said  defendant  upon  the  con- 
tract, but  that  there  is  no  satisfactory  evidence  of  the 
amount  of  such  advances  and  payments,  nor  of  the  amount 
to  which  they  have  been  repaid  by  said  defendant ;  and  that 
the  said  complainant,  with  the  knowledge  and  assent  of 
said  defendant,  advanced  wages  to  the  laborers  employed 
by  said  defendant,  and  also  sold  goods  to  said  laborers, 
upon  an  understanding  and  agreement  between  the  said 
complainant  and  defendant  that  the  amount  of  the  wages 
so  advanced,  and  the  price  of  the  goods  so  sold,  should  be 
reported  to  said  defendant,  and  should  be  collected  and 
retained  monthly  by  said  defendant,  out  of  the  wages  due 
from  said  defendant  to  said  laborers,  and  be  paid  monthly 
by  said  defendant  to  said  complainant;  and  that  said 
defendant  did  make  monthly  collections,  and  did  make 
monthly  payments,  under  said  agreement,  to  said  complain- 
ant, but  that  there  is  no  evidence  in  the  cause  from  which 
satisfactorily  to  determine  whether  any  or  what  amount  is 
due  from  said  defendant  to  said  complainant  on  account  of 
the  said  agreement  or  the  collections  and  payments  there- 
under; and  that  the  said  defendant  rendered  the  said 
service  of  collection  and  payment  to  said  complainant,  at 
his  request,  and  that  the  said  defendant  is  entitled  to  a 
reasonable  compensation  therefor;  and  the  said  master 
being  of  opinion  that  the  said  complainant  is  entitled  to  be 
paid,  out  of  the  profits  arising  from  the  performance  of  the 
contract  for  the  Bergen  tunnel,  such  sum  as  shall  be  ascer- 
tained to  be  a  reasonable  compensation  for  his  services  ren- 
dered to  said  defendant  in  and  about  the  performance  of 
said  contract;  and  that,  as  his  right  to  compensation 
depends  upon  the  fact  whether  profits  have  accrued  under 
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the  contract,  and,  if  profits  have  accrued,  whether  they  are 
sufficient  wherewith  to  pay  him  such  compensation,  or  any 
balance  thereof  found  due  to  him,  said  complainant  is  enti- 
tled to  have  an  account  taken  of  said  profits,  unless  the  said 
defendant  will  admit  said  profits  to  an  amount  equal  to  the 
compensation  to  which  said  complainant  shall  be  found  to  be 
entitled;  and  that  said  complainant  is  entitled  to  be  paid, 
out  of  the  moneys  due  to  said  defendant  upon  said  contract, 
all  sums  of  money  which  he  has  advanced  to  said  defendant, 
or  has  paid  for  his  use  in  and  about  the  performance  of 
said  contract,  and  which  have  not  been  repaid  by  said 
defendant ;  and  that  said  complainant  is  entitled  to  be  paid, 
out  of  the  moneys  last  aforesaid,  all  moneys  which  the 
defendant  has  collected  and  retained  from  the  wages  of  his 
laborers,  or  which  he  might,  with  reasonable  diligence, 
have  collected  and  retained  for  the  use  of  said  complainant, 
for  wages  by  him  advanced,  and  goods  by  him  sold,  to  said 
laborers,  and  of  which  advances  or  sales  said  complainant 
had  given  previous  notice  to  said  defendant,  and  which  the 
said  defendant  has  not  heretofore  paid  to  the  said  complain- 
ant ;  and  that  said  defendant  is  entitled  to  receive  from  said 
complainant  a  reasonable  compensation  for  his  services  in 
making  the  aforesaid  collections  and  retentions  from  the 
said  laborers'  wages,  and  paying  over  the  same  to  said  com- 
plainant ;  and  that  the  amount  of  such  compensation,  when 
ascertained,  will  be  a  proper  set-ofi'  against  any  amount 
found  due  to  said  complainant  from  said  defendant,  under 
the  findings  of  fact  or  conclusions  of  law  before  stated ; 
and  that  the  evidence  already  taken  in  the  cause,  so  far  as 
it  is  material,  should  be  used  by  either  party,  but  that  fur- 
ther testimony  should  be  produced  by  both  parties  in  sup- 
port and  disproof  of  the  items  of  their  respective  claims ; 
and  that  there  should  be  a  reference  to  a  master,  to  take 
and  state  an  account  of  the  profits  which  have  accrued  to 
said  defendant  in  the  performance  of  the  aforesaid  Bergen 
tunnel  contract,  unless  the  said  defendant,  before  the  taking 
of  said  account,  shall  deliver  to  the  master  his  stipulation. 
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in  writing,  admitting,  for  the  purposes  of  this  suit,  that  said 
profits  are  equal  to  such  amount  as  may  be  found  to  be 
a  reasonable  compensation  to  said  complainant  for  his  ser- 
vices in  and  about  the  performance  of  said  contract,  by 
superintendence  and  otherwise,  and  also  of  the  extent  and 
nature  of  the  said  services  of  said  complainant  to  said 
defendant  in  and  about  the  performance  of  said  contract, 
and  during  what  periods  the  same  were  rendered,  and  what 
would  be  a  reasonable  compensation  for  such  services,  and, 
also,  of  the  extent  and  nature  of  the  use  which  was  made 
by  said  defendant  of  the  horses  and  wagon  or  wagons  of 
said  complainant,  and  during  what  periods  the  same  were 
80  used,  and  what  would  be  a  reasonable  compensation  for 
such  use ;  and,  also,  of  what  moneys  the  said  complainant 
has  advanced  to,  or  paid  for  the  use  of,  the  said  defendant, 
in  and  about  the  performance  of  said  contract,  and  which 
have  not  been  heretofore  repaid  by  the  said  defendant  to 
the  said  complainant,  and,  also  of  what  moneys  the  said 
defendant  has  collected  and  retained  for  the  use  of  said 
complainant,  for  wages  by  him  advanced  and  goods  by  him 
sold  to  said  laborers,  and  of  which  advances  and  sales  said 
complainant  had  given  previous  notice  to  said  defendant, 
and  which  said  defendant  has  not  heretofore  paid  over  to 
said  complainant;  and,  also,  what  would  be  a  reasonable 
compensation  to  be  paid  by  the  said  complainant  to  the 
said  defendant,  for  his  services  in  collecting  and  retaining 
from  the  wages  of  his  said  laborers  the  said  sums  due  from 
them  to  said  complainant,  and  paying  over  the  same  to  said 
complainant;  and  that,  in  taking  said  account,  the  master 
should  set  ofl*  the  compensation  found  to  be  due  to  said 
defendant  for  the  said  collection  and  payment,  against  any 
sums  found  to  be  due  from  said  defendant  to  said  com- 
plainant, upon  the  taking  of  the  account  so  as  aforesaid 
directed;  and  that  the  injunction  heretofore  issued  in  this 
cause  should  be  so  far  modified  as  to  permit  the  Delaware, 
Lackawanna  and  Western  Hailroad  Company  to  pay  to  said 
defendant  all  moneys  due  from  them  to  him  on  account  of 
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the  making  of  said  Bergen  tunnel,  save  and  except  the  sum 
of  $25,000,  as  to  which  sum  the  said  injunction  should  be 
retained : 

Decree. 

It  is  now,  on  this  6th  day  of  November,  1878,  by  Theo- 
dore Runyon,  esquire,  chancellor  of  the  state  of  New 
Jersey,  ordered,  adjudged  and  decreed,  and  the  said  chan- 
cellor doth,  by  virtue  of  the  power  and  authority  of  this 
court,  hereby  order,  adjudge  and  decree,  that  the  said  com- 
plainant is  entitled  to  be  paid,  and  that  the  said  defendant 
do  pay  to  him,  out  of  the  profits  arising  from  the  perform- 
ance of  the  said  contract  for  the  Bergen  tunnel,  such  sum 
as  shall  be  a  reasonable  compensation  for  his  services  ren- 
dered to  said  defendant  in  and  about  the  performance  of 
said  contract,  and  that  the  said  complainant  is  entitled  to 
have  an  account  taken  of  such  profits,  unless  the  defendant 
will  admit  said  profits  to  an  amount  equal  to  the  compen- 
sation to  which  the  said  complainant  shall  be  found  to  be 
entitled. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  said 
complainant  is  entitled  to  be  paid,  and  that  said  defendant 
do  pay  to  him,  out  of  the  moneys  due  to  said  defendant 
upon  said  contract,  all  suras  of  money  which  he  has 
advanced  to  said  defendant,  or  has  paid  for  his  use  in  and 
about  the  performance  of  said  contract,  and  which  have  not 
been  repaid  by  said  defendant. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  complainant  is  entitled  to  be  paid,  and  that  said  defend- 
ant do  pay  to  him,  out  of  the  moneys  due  to  said  defendant 
upon  said  contract,  all  moneys  which  said  defendant  has 
collected  and  retained  from  the  wages  of  his  laborers,  or 
which  he  might,  with  reasonable  diligence,  have  collected 
and  retained  for  the  use  of  complainant  for  wages  by  him 
advanced,  and  goods  by  him  sold  to  said  laborers,  and  of 
which  advances  or  sales  said  complainant  had  given  notice 
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to  said  defendiint,  and  which  the  defendant  has  not  hereto- 
fore paid  over  to  said  complainant. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  defendant  is  entitled  to  receive  from  said  complainant 
a  reasonable  compensation  for  his  services  in  making  the 
aforesaid  collections  and  retentions  from  the  said  laborers' 
wages,  and  paying  over  the, same  to  said  complainant,  and 
that  such  amount,  when  ascertained,  shall  be  allowed  as  a 
set-ofl'  against  any  amount  found  due  to  said  complainant 
from  said  defendant  in  the  accounting  to  be  had  between 
them  by  virtue  of  this  decree. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  it 
be  referred  to  Isaac  Romaine,  esq.,  one  of  the  masters  of 
this  court,  to  take  and  state  an  account  of,  and  that  he 
report  to  this  court,  the  profits  which  have  accrued  to  said 
defendant  in  the  performance  of  the  aforesaid  Bergen  tun- 
nel contract,  unless  the  said  defendant,  before  the  taking 
of  said  account,  shall  deliver  to  said  master  his  stipulation, 
in  writing,  admitting,  for  the  purposes  of  this  suit,  that  said 
profits  are  equal  to  such  amount  as  may  be  found  to  be  a 
reasonable  compensation  to  said  complainant  for  his  services 
in  and  about  the  performance  of  said  contract,  by  superin- 
tendence and  otherwise,  and  also  to  ascertain  and  report 
to  this  court  the  extent  and  nature  of  the  said  services 
of  said  complainant  to  said  defendant  in  and  about  the  per- 
formance of  said  contract,  and  during  what  period  the  same 
were  rendered,  and  what  would  be  a  reasonable  compensa- 
tion for  such  services,  and  also  of  the  extent  and  nature  of 
the  use  which  was  made  by  said  defendant  of  the' horses 
and  wagon  or  wagons  of  said  complainant,  and  during  what 
period  the  same  were  so  used,  and  what  would  be  a  reason- 
able compensation  for  such  use,  and  also  what  moneys  the 
said  complainant  has  advanced  or  paid  for  the  use  of  said 
defendant  in  and  about  the  performance  of  said  contract, 
and  which  have  not  heretofore  been  repaid  by  the  said 
defendant  to  the  said  complainant,  and  also  of  what  moneys 
the  said  defendant  has  collected  or  retained  from  the  wages 
22 


338        COURT  OF  ERRORS  AND  APPEALS.     [31  Eq. 

McAndrew  v.  Walsh. 

of  his  laborers,  or  might,  with  reasonable  diligence,  have  so 
collected  and  retained,  for  the  use  of  said  complainant,  for 
wages  bj  him  advanced,  and  goods  by  him  sold,  to  said 
laborers,  and  of  which  advances  and  sales  said  Walsh  had 
given  previous  notice  to  said  defendant,  and  which  said 
defendant  has  not  heretofore  paid  over  to  said  complainant, 
and  also  what  would  be  a  reasonable  compensation  to  be 
paid  by  the  said  complainant  to  said  defendant,  for  his  ser- 
vices in  collecting  and  retaining  from  the  wages  of  his 
said  laborers  the  said  sums  due  from  them  to  said  complain- 
ant, and  paying  over  the  same  to  him ;  and,  in  taking  said 
account,  the  master  is  to  set  off"  the  compensation  found  to 
be  due  to  the  said  defendant  for  the  said  collection  and  pay- 
ment, against  any  sums  found  to  be  due  from  said  defendant 
to  said  complainant,  upon  the  taking  of  the  account  herein 
directed ;  and,  further,  that  the  evidence  already  taken  in 
this  cause,  so  far  as  the  same  is  material,  may  be  used  by 
either  party  before  said  master,  and  that  both  of  said  parties 
be  at  liberty  to  produce  further  evidence  before  the  said 
master  in  support  and  disproof  of  the  items  of  their 
respective  claims,  and  that  the  said  master  is  to  make  his 
report  with  all  convenient  speed. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
injunction  heretofore  issued  in  this  cause  be  so  far  modified, 
and  the  same  is,  hereby,  so  far  modified,  as  to  permit  the 
Delaware,  Lackawanna  &  Western  Railroad  Company  to 
pay  to  said  defendant  all  moneys  due  from  them  to  him  on 
account  of  the  making  of  said  Bergen  tunnel,  save  and 
except  the  sum  of  $10,000,  as  to  which  amount  the  said 
injunction  is  retained. 

And  all  further  equity  is  reserved  until  the  coming  in  of 
said  master's  report. 

The  opinion  of  the  court  was  delivered  by 

DODD,  J. 

John  McAndrew,  the  defendant  below,  contracted,  in 
1873,  with  the  Delaware  and  Lackawanna  Railroad  Com- 
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pany,  to  construct  a  tunnel  through  Bergen  Hill.  The 
tunnel  was  completed  about  May,  1877.  In  the  following 
July,  Peter  Walsh  filed  the  bill  in  this  suit  for  an  account- 
ing against  McAndrew,  and  the  recovery  of  an  equal  share 
with  him  in  the  profits  of  the  work.  The  bill  does  not 
allege,  in  express  terms,  nor  in  necessary  effect,  the  exist- 
ence of  a  partnership  between  them,  but  sets  forth  a  verbal 
agreement  under  which  Walsh  (who,  at  that  time,  was 
doing  business  in  Scrauton,  where  McAndrew  also  resided) 
was  to  become  security  on  McAndrew's  bond  for  the  per- 
formance of  the  contract,  to  give  up  his  business  in  Scran- 
ton,  remove  to  Jersey  City,  assist  in  the  prosecution  of  the 
work  by  his  personal  services  and  by  advances  of  money, 
and,  upon  the  completion  of  the  job,  to  be  repaid  his 
advances,  and,  in  addition,  an  equal  share  of  the  profits. 
The  bill  alleges  that  the  complainant  carried  out  this  agree- 
ment on  his  part ;  that  large  profits  resulted,  and  that  the 
company  (which  is  also  a  defendant)  has  not  yet  paid  to 
McAndrew  the  balance  remaining  due.  The  relief  prayed 
for  includes  an  accounting  and  an  injunction  restraining, 
meanwhile,  the  payment  of  such  balance. 

The  answer  denies  the  making  of  any  agreement  what- 
ever, by  which  Walsh  was  to  be  employed  or  was  to  share 
in  the  profits,  and  denies  that  he,  in  fact,  rendered  any 
services  or  made  any  advances  of  money,  as  stated  in  the 
bill.  It  says,  in  substance,  that  after  Walsh  had  become 
surety  for  McAndrew,  the  latter  represented  to  him  that 
he  could  do  a  good  business  on  the  tunnel  premises,  by 
McAndrew's  aid,  in  selling  groceries  and  other  articles  to 
his  workmen ;  that  McAndrew  permitted  him  to  set  up  a 
store  near  the  works,  and  agreed  to  use  his  influence 
among  the  workmen  to  induce  them  to  deal  at  the  store, 
and  also  agreed  that  the  amount  of  the  bills  of  the  work- 
men should  be  sent  to  his  office,  to  be  deducted  from  the 
amounts  due  them  respectively,  on  pay-days ;  that  this 
arrangement  was  carried  out;  that  Walsh  gave  his  time 
and  attention  to  the  business  of  the  store,  and  made  from  it 
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large  profits,  down  to  about  January,  1876,  when  he  gave 
up  the  business  and  returned  to  Scranton. 

A  large  volume  of  testimony  was  taken  upon  these  issues 
ot  fact,  and,  a  hearing  having  been  had  before  an  advisory 
master,  a  decree  was  made  adjudging  that  the  complainant 
was  entitled  to  an  account,  and,  if  any  profits  should  be 
found  to  have  resulted,  to  be  paid  out  of  them,  not  the 
one-half  part  claimed  by  the  bill,  but  such  amount  as,  upon 
a  reference,  the  services  rendered  by  the  complainant  should 
be  found  to  be  reasonably  worth.  The  monej^s  advanced  by 
Walsh,  and  the  moneys  collected,  or  which  ought  to  have 
been  collected,  by  McAndrew,  for  complainant's  use,  for 
goods  sold  the  laborers,  were  decreed  to  be  repaid,  irre- 
spective of  the  profits,  out  of  what  might  be  due  from  the 
company  on  the  contract,  and  also  an  injunction  granted, 
restraining  in  their  hands  $10,000  of  such  moneys  pending 
the  suit. 

In  the  judgment  of  the  advisory  master,  the  proofs  did 
not  admit  the  conclusion  that  there  was  an  agreement  of 
partnership,  or  an  agreement  for  an  equal,  or  for  any  spe. 
cific,  definite  division  of  the  profits,  and  the  manifest  cor 
rectness  of  this  judgment  was  not  disputed  on  the  argu- 
ment of  the  appeal.  But  the  master  inferred,  from  the 
evidence,  an  agreement  between  the  parties  that  Walsh  was 
to  be  employed  to  aid  McAndrew  in  the  work,  and  was  to 
be  paid,  out  of  the  profits,  whatever  his  services  were 
worth — if  no  profits,  no  compensation  for  services;  but,  in 
any  event,  a  repayment  of  moneys  advanced  and  of  moneys 
collected  or  due  from  workmen,  as  stated  above.  There  is, 
I  think,  a  clear  failure  of  proof  to  warrant  the  inference  of 
any  agreement  or  understanding  between  the  parties  for  a 
compensation  out  of  the  profits,  and,  for  this  reason,  with- 
out reference  to  the  question  whether  any  agreement 
existed  for  the  rendering  of  services,  or  whether  services 
were,  in  fact,  rendered,  or  moneys  advanced  by  the  com- 
plainant, there  is  no  ground  for  equitable  relief,  and  the 
decree  must,  consequently,  fall. 
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No  review  of  the  testimony  of  the  numerous  witnesses  in 
the  cause  is  deemed  to  be  requisite.  Whether,  if  an  agrce- 
tnent  had  been  shown  entitling  the  complainant  to  a  share 
of  the  profits,  not  as  a  partner,  but  by  way  of  compensation 
for  services  as  an  employe,  the  bill  would  be  good  for  an 
accounting  in  the  first  instance,  without  bringing  an  action 
^t  law  to  recover  the  stipulated  moneys,  is  a  question  which 
was  not  discussed  at  the  argument,  and  upon  which  no  opin- 
ion is  meant  to  be  intimated.  Reference  was  made  to  the 
■cases  of  Nutting  v.  Colt,  3  Hal.  Ch.  539,  and  Hargrave  v.  Con- 
voy, 4-  C'.  E.  Gr.  281,  but  the  rulings  therein  adopted  on  this 
point  were  not  drawn  under  review  in  the  argument  here. 

The  decree  must  be  reversed,  and  the  bill  dismissed,  with 

<C0St8. 


Decree  unanimously  reversed. 


James  J.  Burnett,  assignee,  and  others,  appellants, 

V. 

"The  Mayor  and  Aldermen   of  Jersey  City  and  others, 

respondents. 

A  provision  in  a  building  contract  that  the  contractor  should  not, 
without  the  written  consent  of  the  owner,  assign  any  of  the  moneys 
payable  thereunder,  under  penalty  of  forfeiture  &c.,  is  for  the  benefit 
and  protection  of  the  owner  alone,  against  the  dereliction  or  insolv- 
ency of  the  contractor,  and  if  an  installment  of  the  moneys  not  yet 
due  be  assigned  to  materialmen,  and  notice  thereof  given  to  the 
owner  without  his  exception,  subsequent  creditors  of  the  contractor 
can  derive  no  advantage  therefrom. 


Mr.  J.  Flemming,  for  appellants. 
Mr.  F.  McGee,  for  respondents. 


Note. — The   brief  of   the   respondents  was   not  furnished   to  the 
reporter. — Rep. 
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On  appeal  from  a  decree  advised  by  Hon.  Amzi  Dodd,  a 
special  master,  whose  opinion  follows : 

The  Master: 

The  decree  in  this  case  having  been  advised  by  me,  and 
an  appeal  taken  therefrom,  I  have  been  called  on  for  an 
opinion.  The  case  involves  many  details  which  do  not  seem 
to  me  at  all  important  to  be  stated.  A  public  school-house 
was  contracted  to  be  built  for  the  complainants,  by  Dittmar,^ 
in  Jersey  City.  The  contract  was  dated  December  llth^ 
1876,  and  was  filed  in  the  county  clerk's  office  before  any 
work  done  or  materials  furnished.  Dittmar  agreed  to  do 
all  the  work  and  furnish  all  the  materials,  and  to  complete 
the  building  according  to  the  specifications,  for  $31,125. 
He  began  the  work  a  few  days  after  the  date  of  the  con- 
tract, and  finished  it  about  November  1st,  1877.  He 
became  indebted,  during  the  progress  of  the  work,  to  the 
defendants,  respectively,  for  materials,  or  else  for  work. 
On  the  11th  of  June,  1877,  or  thereabouts,  he  was  indebted 
to  the  firm  of  Dodge,  Meigs  &  Co.,  in  Jersey  City,  and  also 
to  the  firm  of  Wightman  &  Brothers,  in  Newark,  for  mate- 
rials furnished  by  both  these  firms  and  used  in  the  building. 
By  a  written  assignment  of  the  date  last  named,  Dittmar 
assigned  to  Dodge,  Meigs  &  Co.  the  last  payment  or  install- 
ment to  be  paid  by  the  city  under  the  contract,  the  amount 
being  $5,125.  The  whole  of  this  sum  was  not  owing  from 
Dittmar  to  Dodge,  Meigs  &  Co.,  and  on  the  13th  of  August, 
Dittmar,  in  order  to  secure  Wightman  &  Brothers  their 
claim,  gave  them  an  order  on  Dodge,  Meigs  &  Co.  for  all  of 
said  last  installment  over  and  above  $2,500.  This  order 
was  on  the  same  day  accepted  by  Dodge,  Meigs  &  Co.,  pay- 
able by  them  when  they  should  obtain  the  warrant.  The 
whole  of  the  last  installment  was  not  more  than  enough  to- 
pay  the  debts  due  to  these  two  firms.  Afterwards,  several 
other  creditors  of  Dittmar,  who  had  done  work  or  furnished 
materials  in  the  building,  put  in  their  claims  (or,  perhaps  I 
should  say,  allege  that  they  did),  by  giving  notice  to  the  city^ 
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under  the  third  section  of  the  mechanic's  lien  law,  of  the 
sums  due  them  respectively,  and  of  his  refusal  to  pay.  The 
city  filed  the  present  bill  of  interpleader  and  paid  the  fund 
into  court.  The  first  question  controverted  before  me,  was 
the  question  between  the  two  firms  named  above  on  the  one 
side,  who  claimed  the  whole  fund  under  the  assignment, 
and  the  other  defendants  on  the  other  side,  who  claimed 
under  their  notices  to  the  city.  Inasmuch  as  I  held  that 
the  assignees  were  entitled  to  take  the  fund  as  against  the 
other  defendants  who  relied  on  their  notices,  it  did  not 
become  necessary  to  decide  the  disputed  questions  raised,  as 
between  tbe  defendants  themselves,  who  compose  the 
second  class  of  claimants.  I  advised  that,  as  to  the  fund 
payable  under  the  written  contract,  the  same  should  be 
decreed  to  go  to  the  assignees,  and  that,  as  to  the  amount  of 
$425,  which  was  due  from  the  city  for  some  extra  work 
done  to  the  school-house  outside  of  the  written  contract, 
the  same  should  be  decreed  to  go  to  those  who  had  done 
such  extra  work  or  furnished  the  materials  for  it.  There 
was  no  dispute  about  the  appropriation  of  the  last-named 
sum,  and  I  do  not  understand  that  any  dispute  about  it  will' 
arise  under  the  appeal.  The  questions  between  the  defend- 
ants of  the  second  class,  that  is,  those  who  relied  on  their 
notices,  related  mainly  to  the  legality  of  the  different 
modes  in  which  the  several  notices  were  served.  They 
need  not  be  adverted  to. 

The  contract  between  the  city  and  Dittmar  provided  that 
the  contractor  should  not  assign,  by  power  of  attorney  or 
otherwise,  any  of  the  moneys  payable  under  the  agreement, 
unless  by  the  consent  of  the  board  of  public  works,  to  be 
signified  by  endorsement  thereon ;  and  that,  if  the  contract 
should  be  assigned  otherwise  than  therein  specified,  the 
said  board  should  have  the  power  to  notify  the  contractor 
to  discontinue  all  work  under  the  contract,  and  take  the 
work  into  their  own  hands.  It  is  out  of  this  feature,  or 
provision,  of  the  contract,  that  the  present  controversy 
chiefly  arises.     It  was  contended,  on  behalf  of  the  defend- 
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ants,  relying  on  their  statutory  notices,  that  this  provision 
of  the  contract  against  assigning  any  of  the  moneys,  was 
one  for  their  benefit;  that  being  in  the  contract  as  tiled, 
they  had  a  right  to  rely  on  it,  and  because  it  is  not  asserted 
that  any  consent  was  endorsed  or  given  by  the  board  of 
public  works,  it  results  that  the  assignment  to  Dodge, 
Meigs  &  Co.  was  unwarranted,  and  of  no  effect  as  against 
such  defendants.  This  contention  does  not  seem  to  me  to 
be  one  that  can  prevail.  I  think  that  the  provision  applies 
only  to  the  city,  and  can  be  set  up  only  by  the  city.  The 
city  had  the  right,  if  it  chose  so  to  do,  to  insist  on  the  con- 
sequences mentioned  in  the  contract — that  is,  to  take  the 
w'ork  out  of  Dittmar's  hands,  but  it  saw  no  reason  to  do 
this,  and  did  not  object,  although  it  is  shown  by  the  proofs 
that  the  city  clerk  was  notified  that  the  transfer  had  been 
made,  immediately  after  it  was  made.  There  is  nothing 
whatever  in  the  case  to  suggest  any  unfairness  or  defect  of 
equitable  rights  on  the  part  of  the  assignees.  On  the  con- 
trary, they  gave  full  consideration  for  the  debts  due  them 
from  Dittmar,  as  full  as  that  given  by  any  of  the  other 
defendants.  Their  claims  are  in  themselves  as  meritorious 
as  the  claims  of  the  other  defendants.  Aside  from  the 
alleged  prohibitory  feature  of  the  contract,  .it  is  not  con- 
tended that  Dittmar  had  not  the  legal  right  to  assign,  in 
the  view  which  I  have  taken  of  the  case,  it  is  disposed  of 
by  what  I  have  thus  briefly  said. 

Mr.  J.  Flemming,  for  appellants. 

I.  The  assignment  to  Dodge,  Meigs  &  Co.  was  void  as 
against  the  claimants  under  the  notices  under  the  lien  law, 
who  furnished  material  and  did  work  in  erecting  the  school 
building;  because,  in  the  contract  between  Dittmar  and  the 
mayor  and  aldermen  of  Jersey  City,  it  was  provided,  "  that 
Dittmar  should  not  assign,  by  power  of  attorney  or  other- 
Aviso,  any  of  the  money  payable  under  said  agreement, 
unless  by  and  with  consent  of  board  of  public  works,  to  be 
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signified  by  endorsements  on  the  agreement."  No  consent 
to  said  assignment  to  Dodge,  Meigs  &  Co.  was  given,  and 
no  consent  thereto  was  endorsed  on  the  contract,  and  no 
notice  of  said  assignment  was  given  until  after  the  said 
claimants  had  done  work  and  furnished  material  in  erecting 
eaid  school-house. 

(a)  No  assignment  could  be  made  to  Dodge,  Meigs  &  Co. 
without  consent  of  the  board  of  public  works.  This  was 
necessary,  and  such  consent  must  be  proved  by  Dodge, 
Meigs  &  Co,  before  an  assignment  could  be  valid  as  against 
these  creditors. 

(6)  This  provision  is  not  a  restraint  on  alienation,  but 
is  analogous  to  a  provision  in  a  lease  prohibiting  assign- 
ment without  the  written  consent  of  the  landlord.  These 
and  similar  provisions  are  upheld.  Taylor's  Landlord  and 
Tenant  §  4.OS. 

(c)  It  is  against  policy  to  legalize  this  assignment.  The 
school  was  for  the  public.  No  lien  could  attach  to  this 
building  and  land.  A  secret  assignment  would  make  the 
people  a  party  to  a  possible  fraud,  and  prevent  the  party 
working  for  the  city  from  getting  credit.  So,  the  work 
would  cost  more,  and  the  public  be  injured.  Story  Eq. 
Jur.  104.0. 

An  assignment  of  contract  in  express  violation  of  its 
terms,  is  void.     Grigg  v.  Landis,  4-  C.  E.  Gr.  350. 

In  some  cases  courts  of  equity  will  give  effect  to  a  collat- 
eral covenant,  by  refusing  to  decree  a  specific  performance 
of  the  principal  contract  in  favor  of  the  party  who  has 
obtained  his  interest  in  violation  of  a  collateral  covenant 
restraining  assignment.     Grigg  v.  Landis,  6  C.  E.  Gr.  510. 

Here  are  reasons  why  the  court  should  not  give  effect  to 
this  assignment : 

(1)  It  is  in  violation  of  the  covenant  not  to  assign  with- 
out consent. 

(2)  It  is  in  violation  of  the  provision  that  consent  should 
be  endorsed. 
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(3).  It  is  in  violation  of  the  spirit  of  the  lien  law,  that  the 
parties  may  look  to  funds  in  the  hands  of  the  owner  for 
payment. 

(4)  It  makes  the  fraud  possible.  An  owner  may  make  a 
contract  in  writing,  and  file  it  in  the  county  clerk's  office. 
That  frees  the  land  from  lieu.  The  builder  may  then  assign 
payments,  and  that  clears  the  fund  in  the  owner's  hand 
from  claims  under  third  section,  by  parties  furnishing  mate- 
rial or  doing  work. 

These  and  other  reasons  bring  this  case  within  the  ruling 
of  the  chancellor  in  Grigg  v.  Landis,  and  furnish  the  excep- 
tion to  the  rule  on  which  the  court  reversed. 

One  design  of  requiring  the  contract  to  be  filed,  is  to 
apprise  mechanics  and  others  to  what  extent  the  building  is 
exempt  from  lien,  and  how  far  they  must  look  to  the  builder 
alone  for  payment.  Ayres  v.  Revere,  1  Dutch.  ^7^,  ^7P; 
Mechanics  Loan  Ass'n  v.  Albertson,  8  C.  E.  Gr.  319. 

n.  The  assignment  to  Dodge,  Meigs  &  Co.,  was  for  money 
to  come  due  in  the  future,  for  the  work  and  material  of 
these  claimants,  and  is  void  as  against  these  claimants,  fur- 
nishing material  and  doing  work  without  notice  of  it. 

m.  At  the  time  of  the  alleged  assignment  to  Dodge, 
Meigs  &  Co.,  there  was  no  money  due  to  them  for  material 
furnished  on  school-house. 

IV.  There  never  became  due  to  Dodge,  Meigs  &  Co.  the 
sum  of  $5,125,  and  the  assignment  to  them  was  not  for  the 
whole  of  the  money  to  become  due  from  Dittmar,  but  only 
a  part  ($2,500). 

Serving  notice  for  more  than  is  due,  is  fatal  to  the  claim. 
Reeve  v.  Mmendorf,  9  Vr.  132. 

An  order  which  only  carries  a  part  of  a  fund,  does  not 
amount  to  an  assignment  of  that  part,  or  give  a  lien  against 
the  drawee,  unless  he  consent  to  the  appropriation  by  accept- 
ances of  the  draft.  Mandeville  v.  Welch,  5  Wheat  277 ;  Tie- 
man  V.  Jackson,  5  Pet.  580 ;  Hofkirts  v.  Beebe,  2  Casey  85 ; 
Adams  v.  Clazton,  6  Ves.  231. 
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V.  The  assignment  to  Dodge,  Meigs  &  Co.  was  on  a 
secret  understanding  that  they  were  to  retain  for  Dittmar 
$2,500,  and  ought  not  to  be  enforced  against  these  appel- 
lants and  the  lien  claim  creditors. 

VI.  The  assignment  to  Dodge,  Meigs  &  Co.  was  only  of 
a  part  of  the  last  payment  to  become  due  to  Dittmar,  and, 
if  enforced,  should  be  confined  to  that. 

Vn.  But  the  assignment  of  the  contract,  or  any  payment 
thereunder,  by  Dittmar  to  Dodge,  Meigs  &  Co.,  was  fraud- 
ulent, and  calculated  to  hinder,  delay  and  defraud  creditors. 

[a]  The  evidence  shows  ^^  badges  of  fraud  "  which  should 
preclude  a  recovery  by  both  Dodge,  Meigs  &  Co.,  and  their 
beneficiary,  Wightman  &  Brothers. 

(6)  As  to  secrecy  and  concealment,  see  Bump  on  Fraud. 
Convey,  pp.  81,  84-,  86 ;  Cummins  v.  Little,  1  C.  E.  Gr.  4-8 ; 
Marlait  v.  Wancick,  3  C.  E.  Gr.  108 ;  Hodgson  v.  Farrel,  2 
McCart.  88;  Wintermute  v.  Snyder,  2  Gr.  Ch.  490;  Scott  v. 
Hartma.n,  11  C.  E.  Gr.  89. 

VIII.  Dodge,  Meigs  &  Co.  and  Wightman  &  Brothers  are 
chargeable  with  notice  of  fraud. 

(rt)  Although  a  purchaser  of  property  transferred  by  a 
debtor  to  defraud  his  creditors,  pay  full  consideration  and 
have  no  notice  that  the  property  is  transferred  to  him  for 
that  purpose,  yet  if,  from  the  circumstances,  he  must 
have  inferred  that  such  was  the  object,  the  sale  will  be 
set  aside  as  against  a  creditor.  Green  v.  Tanfum,  4-  C.  E. 
Gr.  105. 

(6)  If  a  purchaser  has  before  him  facts  which  should  put 
him  on  inquiry,  it  is  equivalent  to  notice  of  the  fact  in 
question,  and  where  such  fact  constitutes  a  fraud  on  a  third 
party,  it  will  not  protect  the  purchaser  that  he  purchased 
for  value.     Green  v.  Tantum,  6  C.  E.  Gr.  26 1^. 

(c)  Be  Witt  V.  Van  Sickle,  2  Stew.  W9,  held,  that  "A  per- 
son who  willfully  closes  his  eyes  to  avoid  seeing  what  he 
believes  he  would  see  if  he  kept  them  open,  must  be  con- 
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fiidered  to  have  seen  what  any  man  with  his  eyes  open  would 
have  seen." 

IX.  This  assignment  to  Dodge,  Meigs  &  Co.,  if  not  fraud- 
ulent in  its  entirety,  is  fraudulent  as  to  the  excess  over  the 
interest  of  Dodge,  Meigs  &  Co.,  if  anything.  Bump  on 
Fraud.  Convey,  p.  303 ;  Morris  Canal  ^  Bank'g  Co.  v.  Steams, 
S  a  E.  Gr.  4.U,  427,  9  C.  E.  Gr.  588;  Jones  v.  Adanis,  8 

C.  E.    Gr.  113;    Bemarest  v.  Terhune,  3  C.  E.   Gr.  632; 
Coley  V.  Coley,  1  McCari.  350. 

X.  The  order  given  by  Dittmar  on  Dodge,  Meigs  &  Co., 
in  favor  of  Wightman,  for  the  excess  over  $2,500,  had 
nothing  to  operate  upon.  Dodge,  Meigs  &  Co.  did  not  have 
the  money,  were  not  entitled  to  receive  it,  and  their  accept- 
ance of  the  order  was  only  conditional. 

(«)  Wightman  could  acquire  no  equitable  lien  upon  the 
fund  in  the  city's  keeping  until  the  city  had  been  duly  noti- 
fied of  the  assignment  and  had  accepted  it,  so  as  to  com- 
plete the  privity  of  contract  and  the  appropriation  of  the 
money.  Pieman  v.  Jackson,  5  Pet.  580  ;  Williams  v.  Everett^ 
14,  East  582  ;  Grant  v.  Austin,  3  Price  58. 

XI.  The  assignment  of  a  chose  in  action  is  not  complete 
until  notice  is  given  to  the  debtor;  and  until  such  notice, 
the  property  remains  in  the  assignor,  and  is  liable  for  his 
debts.  Woodbridge  v.  Perkins,  3  Bay  36 Jp ;  Judah  v.  Judd, 
5  Bay  53 If.;  Vanhuskirk  v.  Ins.  Co.,  I4.  Conn.  14-1 ;  Wood  v. 
Partridge,  11  Mass.  4^1;  Loomis  v.  Loomis,  25  Vt.  198;  Rich- 
ards V.  Griggs,  16  3Io.  4I6 ;  Blin  v.  Price,  20  Vt.  25 ;  Baron 
V.  Porter,  44  Vt.  587 ;  2  Story's  Eq.  Jur.  376  §  IO48 ;  Id. 
387  §  1057. 

Xn.  This  court  ought  not  to  permit  Dodge,  Meigs  &  Co. 
and  Wightman  &  Brothers  to  be  paid,  because  the  money  to 
pay  them  on  their  assignments  came  out  of  the  material 
and  labor  of  these  appellants,  furnished  in  the  erection  of 
said  school  building,  and  the  concealment  or  want  of  notice 
of  such  assignments  by  said  Dodge,  Meigs  and  Co.  and 
Wightman  Brothers  was  a  fraud  on  these  appellants,  who 
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furnished  material  and  did  work  on  the  strength  of  the  pre 
sumed    liability    of    the    city   to   pay   these    claimants   the 
amount  due  them  on  notice  under  the  lien  law. 

■XTTT.  The  foregoing  points  raise  the  objections  to  decrte 
in  favor  of  Dodge,  Meigs  &  Co.  and  Wightman  Brothers, 
under  the  assignments.  We  claim  that  neither  Dodge, 
Meigs  &  Co.  nor  Wightman  Brothers  are  entitled  to  a  decree 
for  anything  as  claimants  under  the  third  section  of 
mechanics  lien  act;  neither  of  them  served  notices  under 
said  act. 

(a)  Dodge  served  the  assignment  on  city  clerk,  Octo- 
ber 9th. 

[h)  This  is  not  a  notice  under  the  lien  law ;  on  the  con- 
trary, it  claims  against  it. 

(c)  Wightman  Brothers  served  no  notice  under  lien  law ; 
they  claim  only  under  Dodge,  Meigs  &  Co. 

XIV.  Cornelius  Zabriskie  claims  under  an  assignment  ot 
extra  work,  and  the  same  objections  apply  to  his  claim  as 
to  those  of  Dodge,  Meigs  &  Co.  and  Wightmans. 

XV.  Meyer  &  Martin  are  entitled  to  no  preference  over 
the  other  claimants  under  the  lien  law,  and  their  notice  was 
served  after  that  of  appellants. 

XVI.  Notice  under  third  section  of  the  lien  law  operates 
us  an  assignment  of  the  debt  due  the  contractor,  under  con- 
tract.    Wightman  v.  Brenner,  11  C.  E.  Gr.  489. 

Act  to  secure  to  mechanics  and  others  payment  for  their 
labor  and  materials  in  erecting  any  building.  Hev.  668y 
§§  1-4,  et  seq. 

The  claimants  who  served  notices  under  the  lien  law  are 
entitled  to  be  paid,  out  of  the  money  in  court,  the  several 
sums  due  to  them. 

(1)  In  the  order  in  which  the  notices  were  served. 

(2)  Or,  pro  rata,  as  to  amount  of  claim,  and  sum  out  of 
which  it  is  to  be  paid. 

{a)  The  first  is  in  accordance  with  the  decisions. 

(b)  The  second  follows  the  spirit  of  the  lien  law. 
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XVn.  To  the  contract  forbidding  the  assignment  of 
moneys  due  on  the  contract  without  the  consent  of  the 
board  of  works,  the  same  rule  must  be  applied  in  equity  as 
in  law,  or  equity  must  follow  the  law,  and  the  assignments 
to  Dodge,  Meigs  &  Co.,  and  Wightman  Bros.,  are  void, 
because  no  consent  or  acceptance  of  the  board  of  works  was 
given  to  such  assignment.  Crocker  v.  Whitney,  10  Mass.  316  ; 
Mowry  v.  Todd,  12  Mass.  281 ;  Barrett  v.  Union  Ins.  Co.,  7 
Cash.  175;  Tibbetts  v.  George,  5  Ad.  ^  E.  115 ;  Stiles  v.  Far- 
rar,  IS  Vt.  444;  Smith  v.  Berry,  18  Me.  122;  Mandeville  v. 
Welch,  5  Wheat.  277. 

The  opinion  of  the  court  was  delivered  by 

Green,  J. 

The  parties  contestant  in  this  cause  were  defendants,  in 
the  court  below,  to  a  bill  of  interpleader,  filed  by  the 
mayor  and  aldermen  of  Jersey  City,  for  the  purpose  of  set- 
tling and  adjusting  the  respective  claims  of  the  parties  to 
the  money  due  from  the  complainants  to  Adam  J.  Dittmar, 
for  the  erection  of  a  public  school-house  in  Jersey  City. 
The  building  was  erected  under  a  written  contract,  duly 
filed  in  the  county  clerk's  office  before  the  commencement 
of  the  work,  and  was  finished  by  the  contractor  according 
to  the  specifications,  and  accepted  by  the  board  of  public 
works  of  the  city.  At  the  time  of  its  completion,  there 
remained  due  from  the  city  the  sum  of  $5,125,  being  the 
last  payment  under  the  contract,  and  the  further  sum  of 
$425  for  extra  work  and  materials  used  in  the  erection  of  a 
stoop,  ordered  by  the  city  and  not  included  in  the  agree- 
ment. 

During  the  progress  of  the  work,  Dittmar  became 
indebted  to  various  parties,  for  labor  performed  and  mate- 
rials furnished  for  the  erection  of  the  building,  and,  on 
June  11th,  1877,  he  assigned  to  Dodge,  Meigs  &  Co.  all  his 
right,  title  and  interest  in  the  last  payment  to  become  due 
to  him  by  virtue  of  the  contract,  notice  of  which  assign- 
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ment  was  acknowledged  by  the  city  clerk  on  August  4th, 
1877.  The  purpose  of  the  above  assignment  was  to  secure 
to  Dodge,  Meigs  &  Co.  the  payment  of  $2,500  for  materials 
furnished,  and  to  be  furnished,  by  them  to  Dittmar.  On 
August  13th,  Dittmar,  in  order  to  secure  to  Wightman  & 
Brothers  their  claim  for  labor  and  materials,  drew  an  order 
in  their  favor  on  Dodge,  Meigs  &  Co.,  for  the  balance  of 
the  said  last  payment  over  and  above  $2,500,  which  order 
was  accepted  on  the  same  day  by  Dodge,  Meigs  &  Co.,  pay- 
able when  the  warrant  for  $5,125  was  obtained  by  them. 
On  September  1st  following,  Dittmar  transferred  to  Cor- 
nelius Zabriskie  the  warrant  for  the  money  due  from  the 
city  for  the  extra  work.  Subsequent  to  these  assignments, 
several  creditors  of  Dittmar,  who  had  furnished  labor  and 
materials  for  the  school  building,  served  notices  on  the  city 
authorities  for  the  amount  of  their  respective  claims,  pur- 
suant to  the  third  section  of  the  mechanics  lien  law  {Rev. 
'p.  668).  The  money  was  paid  into  court  by  the  complainants 
on  filing  their  bill  of  interpleader,  and  the  cause,  when  at 
issue,  was  referred  to  one  of  the  advisory  masters  of  the 
court  to  hear  and  determine. 

It  was  not  disputed,  on  the  hearing  before  the  master, 
nor  in  this  court,  but  that  the  bill  of  interpleader  was  prop- 
erly filed,  and  that  the  complainants  are  entitled  to  their 
costs  out  of  the  fund.  The  real  controversy  is  between  the 
creditors  who  attempted  to  secure  their  claims  by  demand 
and  notice  under  the  lien  law,  on  one  side,  and  the  firms  of 
Dodge,  Meigs  &  Co.  and  Wightman  &  Brothers,  who  claim 
under  the  assignments  from  Dittmar,  on  the  other. 

The  assignments  being  all  prior  in  point  of  time  to  the 
giving  of  the  notices  under  the  lien  law,  the  fund,  after 
payment  of  the  complainants'  costs,  was  adjudged,  in  the 
court  of  chancery,  to  the  assignees  of  Dittmar,  according  to 
their  respective  priorities.  The  decision  of  the  master  is  in 
accordance  with  well-settled  and  repeated  adjudications  in 
the  courts  of  this  state,  and  with  the  decision  of  this  court 
in  Craig  v.  Smith,  8  Vr.  SJfd.     From  this  decree  the  appel- 
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lants  bring  their  appeal,  and  contend  that  they  should  be 
paid  the  amount  due  them  on  their  notices  under  the  lien 
law,  in  preference  to  the  respondents.  They  insist  that  the 
assignments  of  the  fund  by  Dittmar  were  void  as  against 
them,  upon  two  grounds :  First — ^Because  they  are  in  viola- 
tion of  the  contract  between  Dittmar  and  the  city.  Second — 
Because  they  are  fraudulent  and  against  the  policy  of  the 
lien  law. 

The  contract  for  the  erection  of  the  building  contained  a 
provision  that  the  contractor  should  not,  by  power  of  attor- 
ney or  otherwise,  assign  any  of  the  moneys  payable  under 
the  agreement,  unless  by  and  with  the  assent  of  the  board 
of  public  works,  to  be  signified  by  endorsement  upon  the 
agreement,  and  that,  if  the  contract  should  be  assigned 
otherwise  than  as  therein  specified,  the  board  should  have 
the  power  to  notify  the  contractor  to  discontinue  all  work 
under  the  contract,  and  also  power  to  complete  the  work 
themselves,  at  the  contractor's  expense,  the  cost  to  be 
deducted  out  of  the  moneys  due  or  to  become  due  to  him 
under  the  agreement.  It  is  alleged  that  the  express  consent 
of  the  board  of  works  was  not  given  or  endorsed  on  the 
agreement  pursuant  to  its  provisions,  but,  if  true,  the  omis- 
sion cannot  avail  the  appellants  or  avoid  the  claims  of  the 
respondents  under  the  assignment.  The  covenant  and  the 
penalty  for  its  violation  were  evidently  designed  for  the  pro- 
tection of  the  city  against  the  dereliction  or  insolvency  of 
the  contractor.  The  appellants  had  no  interest  in  it,  no 
right  to  demand  its  fulfillment,  and  were  entitled  to  no 
indemnity  for  its  violation. 

The  assignment  was  not  void,  even  as  against  the  city, 
but  voidable  pro  tanto  only.  The  board  of  works  could  not 
deprive  the  assignees  of  their  rights  under  it.  If  deemed 
proper,  they  could  protect  the  interests  of  the  city  by  tak- 
ing charge  of  the  work  and  appropriating  the  money  on 
hand  to  its  completion.  In  such  case,  the  surplus,  if  any, 
after  deducting  the  money  so  expended,  was  expressly  pay- 
able to  Dittmar,  and  would  pass  to  his  assignees.     But  the 
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city  had  a  clear  right  to  waive  the  enforcement  of  a  provi- 
sion in  the  contract  inserted  for  its  special  benefit,  and 
did  so,  by  omitting  to  give  the  required  notice  to  the  con- 
tractor, and  permitting  him  to  continue  the  work,  as  well 
as  by  bringing  the  fund  into  court  and  consenting  to  its 
distribution. 

The  second  ground  relied  upon  by  the  appellants  is 
equally  untenable.  ISTo  actual  fraud  is  alleged  or  attempted 
to  be  proved  in  the  case.  The  claims  of  both  parties  are 
equally  just  and  meritorious.  No  unfair  advantage  was 
taken  by  the  respondents.  Dittmar  was  largely  in  their 
debt.  He  wanted  further  credit  for  a  large  amount  of  lum- 
ber to  finish  the  school  building,  and  proposed  to  assign  the 
last  payment  on  the  contract  as  security  for  both  the  new, 
and  part  of  the  old,  indebtedness.  They  had  the  right  to 
require  security  for  the  payment  of  their  claims,  and,  as 
diligent  creditors,  they  exercised  the  right.  There  was 
nothing  in  the  case  to  preclude  Dittmar's  undoubted  right 
to  prefer  any  just  creditors,  and  to  secure  their  claims  by 
assignment.  !N^either  the  giving  nor  obtaining  of  an  honest 
preference  allowed  by  law,  can  be  evidence  of  fraud  or  of 
an  attempt  to  hinder,  delay  and  defraud  creditors. 

The  allegation  of  undue  concealment  of  the  assignment 
by  Dodge,  Meigs  &  Co.,  to  the  prejudice  of  the  appellants, 
is  not  sustained  by  the  proofs.  Notice  of  the  assignment 
was  given  to  the  city  clerk  prior  to  August  4th,  1877,  and 
Norman  Dodge  testifies  that  it  was  mentioned  to  several 
persons ;  that  they  made  no  secret  of  it,  and  did  not  attempt 
to  conceal  it.  The  further  objections  (that  the  assignment 
was  made  to  secure  future  advances ;  that  an  assignment  of 
part  only  of  a  fund  gives  no  interest  in  the  fund  without 
the  assent  of  the  debtor,  and  that  the  assignment  is  con- 
trary to  the  spirit  and  policy  of  the  lien  law),  cannot  prevail. 
A  mortgage  or  assignment  to  secure  future  advances  is  held 
to  be  good  in  equity,  and  in  this  case  the  lumber  was  deliv- 
ered at  once,  before  the  rights  of  the  appellants  intervened. 
The  two  latter  objections  are  disposed  of  by  the  reasoning 
23 
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of  the  court  in  Superintendent  of  Public  Schools  v.  Heath,  ^ 
McCart.  23.     See,  also,  Phillips  on  3Iechanics  Lien  §  256. 

It  is  further  contended,  that  the  assignment  of  a  chose  in 
action  is  not  complete  until  notice  is  given  to  the  debtor, 
and  that,  as  no  notice  of  the  order  in  favor  of  Wightman  & 
Brothers  was  given  to  the  city,  that  firm  acquired  no  equit- 
able lien  upon  the  fund  in  the  city's  hands.  But  the  order 
in  favor  of  the  Wightmans  was  drawn,  not  on  the  city,  but 
on  Dodge,  Meigs  &  Co.,  to  whom  the  assignment  of  the  whol^ 
debt  was  made,  and  who  were  entitled,  at  law,  to  receive 
and  receipt  for  the  whole  amount.  Upon  the  acceptance  of 
the  order  by  the  last-named  firm,  they  became  trustees  for 
the  Wightmans,  to  the  extent  of  their  interest.  On  the  20th 
of  September,  after  the  acceptance  of  the  order,  and  before 
other  claims  intervened,  a  second  notice  of  the  assignment 
to  Dodge,  Meigs  &  Co.  was  filed  with  the  city  clerk.  This 
clearly  inured  to  the  benefit  of  Wightman  &  Brothers,  and 
perfected  their  equitable  lien  upon  the  fund.  A  notice  from 
the  Wightmans  to  the  city  could  have  been  of  no  practical 
benefit.  Both  the  debtor  and  creditors  of  Dittmar  were 
apprised  that  he  had  parted  with  all  his  interest  in  the  fund, 
and  that  the  assignees  were  entitled  to  receive  the  money. 

It  is  urged,  as  a  last  ground  for  reversing  this  decree, 
that  it  directs  that  the  money  due  under  the  contract,  and 
that  due  for  extra  work,  should  be  treated  as  distinct  funds, 
and  be  separately  disbursed.  In  principle,  there  is  no  dis- 
tinction between  the  funds ;  none  is  made  by  the  lien  law, 
and,  ordinarily,  the  whole  should  be  treated  as  one  fund, 
and  be  disbursed  among  all  the  claimants,  according  to  the 
provisions  of  the  law.  But  the  decree  expressly  states  that 
the  two  funds  should,  for  the  purposes  of  this  case,  be 
treated  as  distinct  sums,  and  be  separately  disbursed.  The 
decision  and  decree  are  confined  to  the  case  in  hand,  and 
are  clearly  right.  The  tw^o  funds  were  separately  assigned 
by  Dittmar,  at  different  times,  to  different  parties,  and  to 
secure  different  claims.  To  blend  them  again  would  be 
manifestly  erroneous.     The  decree  in  favor  of  Zabriskie,  to 
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whom  the  assignment  was  made,  and  whose  claim  absorbed 
the  larger  part  of  the  fund,  cannot  be  questioned.  The 
balance  (about  $100)  was  directed  to  be  paid  to  Mayer  & 
Martin,  on  account  of  their  bill  for  extra  work.  The  mas- 
ter states  that  the  appropriation  of  the  money  due  for  extra 
work  was  not  disputed  by  any  of  the  parties  at  the  trial, 
and  may  be  considered  as  made  by  consent.  The  decree 
should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Naum  S.  Lund,  appellant, 

V. 

The  Equitable  Life  Assurance  Society  of  the  United 
States,  respondent. 

a  purchaser  at  a  public  sale  of  lands,  contrived  and  carried  out  in 
order  to  defraud  the  creditors  of  the  owner,  is  bound  by  the  fraudu- 
lent acts  of  those  who  represented  him  in  the  transaction,  although 
he  was  not  personally  present,  and  swears  that  he  was  ignorant  as  to 
the  conduct  of  the  sale. 


On  appeal  from  a  decree  of  the  chancellor,  entered  by 
advice  of  Hon.  Amzi  Dodd,  as  special  master,  whose  opin- 
ion follows : 

The  Master. 

The  mortgage  sought  to  be  foreclosed  in  this  suit  was 
executed  and  delivered  to  the  complainants  by  Oscar  F. 
Lund  and  wife,  in  October,  1870,  to  secure  the  payment, 
with  interest,  of  the  sum  of  $8,000,  loaned  to  them  by  the 
complainants.  The  mortgaged  premises  are  in  Jersey  City. 
A  decree  pro  confesso  has  been  taken  against  all  the  defend- 
ants except  Naum  S.  Lund,  the  father  of  the  mortgagor. 
He  has  filed  an  answer,  setting  up  that  he  holds  the  prem- 
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ises  free  and  clear  of  the  mortgage,  by  virtue  of  a  deed  of 
conveyance  to  him  made  by  the  sheriff  of  Hudson  county,, 
on  the  2l8t  day  of  December,  1871,  about  a  year  and  a  quar- 
ter after  the  delivery  and  recording  of  the  mortgage.  The 
deed  of  conveyance  by  the  sheriff  was  made  under  an  exe- 
cution on  a  mechanics  lien  judgment  entered  in  the  Hudson 
circuit,  September  1st,  1871,  for  the  sum  of  $193.75,  besides 
costs.  The  lien  claim  was  filed  in  June,  1872.  The  lien 
itself  attached  prior  to  the  giving  of  the  mortgage. 

The  question  in  this  case  is  the  single  one,  whether  the 
deed  from  the  sheriff  is  valid  against  the  complainants.  I 
am  of  opinion  that  it  is  not.  I  think  that  the  sale  under 
which  the  deed  was  given  was  a  fraudulent  scheme  for 
getting  control  of  the  mortgaged  premises,  without  the 
knowledge  of  the  complainants  and  the  other  creditorn,  and 
to  their  prejudice.  The  defendant,  Naum  S.  Lund,  to  whom 
the  deed  was  given,  resided  in  Boston,  and  seems  to  have 
furnished  the  money  bid  at  the  sale,  which  was  the  sura  of 
$280.  In  his  testimony  he  disclaims  all  knowledge  of  any 
damaging  facts  involved  in  the  sale,  and  it  may  be  that  he 
was  innocent  of  such  knowledge,  though  the  circumstances 
are  strongly  suggestive  of  the  contrary  belief  But  if  he 
had  no  actual  and  positive  knowledge,  he  is  affected  by  the 
knowledge  of  those  who  acted  for  him,  and  cannot  profit  by 
their  unconscionable  acts. 

Oscar  F.  Lund,  after  having  procured  delays  from  time 
to  time,  in  the  collection  of  the  lien  debt  and  judgment, 
made  an  arrangement  with  the  plaintiffs  to  assign  their 
judgment  to  Charles  E.  Bigelow,  who,  it  is  plain  from  the 
evidence,  took  it  solely  for  the  benefit  of  Oscar  F.  Lund. 
The  assignment  to  him  was  on  the  13th  of  December,  1871, 
and  on  the  21st  of  the  same  month,  Oscar  F.  Lund  and 
Bigelow  caused  the  premises  to  be  struck  off  to  Naum  S. 
Lund,  who  was  not  present  at  the  sale,  and  who  swears  that 
he  knew  nothing  about  it  at  the  time,  and  accepted 
implicitly  what  was  done  for  him.  The  evidence  shows, 
I   think,   with    unmistakable    clearness,    that    the    whole 
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arrangement  was  concerted  and  carried  out  so  as  to  bring 
about  a  sale  at  a  merely  nominal  sum  (the  premises  being 
worth  from  $12,000  to  $20,000)  without  the  knowledge  of 
the  complainants,  and  without  competition  from  other  bid- 
ders. The  attempt  to  defeat  the  complainants'  mortgage 
by  setting  up  this  conveyance  cannot  prevail. 

I  will  advise  a  decree  in  favor  of  the  complainants,  with 
■costs. 

Mr.  G.  Collins  and  Mr.  B.  Williamson,  for  appellant. 

I.  The  normal  effect  of  a  mechanics  lien  judgment  and 
sale,  such  as  those  under  which  the  appellant  claims,  would 
be  to  cut  out  the  respondent's  mortgage.  Such  is  substan- 
tiall}'  the  decision  in  the  case  in  this  court  of  .Jacobus  v.  Mut. 
Ben.  Life  Ins.  Co.,  12  C.  E.  Gr.  6O4. 

II.  There  is  nothing  in  this  case  to  except  it  from  the 
normal  rule.  The  undisputed  (or  at  least  uncontradicted) 
facts  are : 

(1)  Oscar  F.  Lund  bought  land,  took  title  in  his  own 
name,  and  built  a  house  thereon — all  with  Joseph  Palmer's 
mone}'. 

(2)  Oscar  F.  Lund,  having  misappropriated  a  part  of  Pal- 
mer's money,  borrowed  from  the  respondent  $8,000,  giving 
his  bond,  secured  by  the  mortgage  of  himself  and  wife  on 
said  property. 

(3)  Between  the  application  for  the  loan  and  the  giving  of 
the  mortgage,  Oscar  F.  Lund  had  conveyed  the  property  to 
Palmer,  to  whom,  in  equity,  it  belonged;  but  the  deed  had 
not  been  recorded,  and,  lest  the  loan  might  fail,  he  con- 
cealed the  fact  of  such  conveyance,  and,  with  his  wife,  exe- 
cuted the  mortgage. 

(4)  The  deed  to  Palmer  was  afterwards  recorded. 

(5)  Leonard  &  Son  filed  their  lien  claim  against  Oscar  F. 
Lund  (builder)  and  Palmer  (owner),  and  proceeded  to  judg- 
ment, and  advertised  the  property  for  sale.  There  is  no  pre- 
tence of  any  fraud  or  collusion   in  which  they  participated, 
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or  of  which  thej  had  knowledge.    They  were  simply  enforc- 
ing their  legal  rights. 

(6)  Neither  Oscar  F,  Lund  nor  Joseph  Palmer  had  any 
money,  and  neither  of  them  could  have  stopped  the  sale. 
Oscar  F.  Lund  had  no  interest  in  the  matter,  except  that  he 
was  personally  liable  on  the  judgment  and  on  respondent's 
bond  and  mortgage  (though,  as  to  the  latter,  he  did  not 
know  that  it  would  be  affected  by  the  sale). 

(7)  Desiring  to  save  the  property  for  Palmer,  because  he 
had  contracted  Leonard's  debt,  and  had  had  enough  money 
from  Palmer  to  pay  it,  Oscar  F.  Lund  induced  Bigelow^  to 
buy  the  judgment  and  hold  it  a  few  days,  during  which 
time  he  expected  to  get  money  to  pay  it. 

(8)  Oscar  F.  Lund  failed  to  get  the  money,  and  Bigelow 
refused  to  wait  longer,  and  caused  the  sheriff  to  sell.  Learn- 
ing from  Oscar  F.  Lund  that  the  appellant  would,  doubtless,. 
be  willing  to  buy,  Bigelow  bid  it  in  for  him,  and  the  appel- 
lant, as  soon  as  he  was  informed  of  it,  ratified  the  purchase, 
and  sent  on  the  money  for  the  deed. 

It  is  said  that  Oscar  F.  Lund  was  either  cestui  que  trust  or 
agent  of  the  appellant,  and  that  his  knowledge  binds  the 
latter,  but  -we  cannot  see  why  Oscar  F.Lund  himself,  with  all 
the  knowledge  he  had  in  the  premises,  could  not  legally 
have  bought  on  his  own  account,  except  for  the  fact  that  he 
was  bound  to  pay  Leonard  &  Son's  debt,  and  so  his  pur- 
chase might  have  been  held  to  be  a  payment;  but  why  he 
could  not  act  as  another's  agent,  we  fail  to  discern.  His 
inability  to  buy,  if  it  existed,  did  not  depend  on  his 
knowledge,  but  on  his  relation  to  the  parties.  It  can  hardly 
be  claimed  that  knowledge  by  the  appellant  of  the  facta 
which,  it  is  claimed,  Oscar  F.  Lund  knew,  would  have  pre- 
cluded him  from  attending  the  sale  in  person,  and  buying 
the  property.  It  is  absurd  to  say  that,  because  his  agent 
could  not  have  bought  as  a  principal  (if,  indeed,  he  could 
not),  therefore  he  who  could  have  so  bought  must  be 
deprived  of  the  benefit  of  his  purchase.  If,  indeed,  the 
purchase  by  the  appellant  was  in  trust  for  Oscar  F.  Lund,. 
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there  is  a  show  of  right  in  the  respondent's  case,  but  it  is 
the  sheerest  assumption  that  such  was  the  fact.  Oscar  F. 
Lund  had  not  a  dollar  in  the  world,  and  could  not  have 
saved  the  property  from  sale  by  any  possibility.  The  proof 
is  positive  and  unchallenged  that  appellant  bought  with  his 
own  money  and  for  his  own  use.  Had  he  refused  to  ratify 
the  purchase,  there  would  have  been  a  new  sale. 

Granting  that  appellant  so  bought,  there  cannot  be  any 
question  of  fraud  or  collusion  in  the  case.  It  would  be 
impossible  in  the  nature  of  things. 

'No  one  owed  the  respondent  a  legal  duty  to  give  it  infoi- 
mation  of  the  proposed  sale. 

The  "  commencement  of  the  building,"  before  their  mort- 
gage was  given,  was  legal  notice  to  them  of  all  that  has 
occurred.  They  have  suffered  through  the  rigor  of  the  law 
and  their  own  negligence. 

It  is  at  the  position  and  rights  of  Leonard  &  Son  (the  lien 
judgment  creditors)  the  court  must  look;  and  to  that  posi- 
tion and  to  those  rights  the  purchaser  has  succeeded.  Bas- 
set V.  NosiDorlhy ,  2  W.  ^  T.  Lead.  Cas.  in  JEq.  {4.th  Am.  ed.)  32, 
S3;  Le  Neve  v.  Le  Neve,  Id.  22J,.-5. 

The  respondent's  own  case,  however,  shows  that  there 
was  no  fraud  or  collusion.  Oscar  F.  Lund's  course,  after 
he  discovered  that  the  respondent's  mortgage  was  cut  off, 
proves  it.  He  strove  earnestly  to  induce  the  appellant  to 
revive  the  respondent's  mortgage.  The  appellant  decided 
to  take  the  judgment  of  the  law  upon  his  duty.  {Case  p.  36.) 
Surely  the  court,  which  is  only  asked  to  declare  the  law, 
cannot  blame  him  for  that.  What  he  may  hereafter  do  of 
grace,  is  for  his  own  conscience. 

m.  Respondent's  counsel  raised,  below,  some  question  as 
to  the  effect  of  the  lien,  assuming  that  the  title  to  property 
was  in  Oscar  F.  Lund  and  wife,  as  joint  tenants,  when  the 
building  was  erected.  It  was  claimed  that  there  could  not 
be  a  lien  on  a  married  woman's  laud  for  her  husband's  debt, 
and,  Oscar  F.  Lund  being  now  dead,  that  the  lien  was  gone. 
There  was  no  proof   on   the   subject  of  title;   all   that  is 
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claimed  as  proof  is  the  recital  m  the  mortgage,  and  the 
extrajudicial  affidavit  annexed  to  it,  by  Oscar  F.  Lund  and 
wife,  that  their  title  was  perfect  &c.;  but  this  is  not  proof, 
and  the  appellant  insists,  before  this  court,  that  the  title 
was  in  Oscar  F.  Lund  alone.  If  even  the  title  was  in  him 
and  wife,  the  court  cannot  assume  that  the}-  were  joint  ten- 
ants, or  seized  of  that  peculiar  estate  of  husband  and  wife 
in  land  per  tout  et  per  mi/,  for  not  every  tenanc}'  of  hus- 
band and  wife  is  such.  It  depends  upon  the  time,  kind  and 
number  of  conveyances  by  which  the  estate  is  created,  and 
the  court,  in  the  absence  of  proof  on  those  points,  will 
assume  a  tenancy  in  common,  which,  at  worst,  gives  appel- 
lant half  the  property.  There  was  no  issue  of  title  in  the 
pleadings,  and  the  point  is  a  surprise  to  us,  and  should  not 
be  considered.  We  submit,  also,  that  the  judgment  in  the 
lien  suit  directly  involved  the  question  of  title,  and  con- 
cludes the  respondent.  The  point,  however,  is  of  no 
weight,  because  of  the  statute  passed  a  few  months  before 
this  building  was  begun  [Rev.  p.  669  §  P),  which  gives  a  lien 
on  a  married  woman's  land,  unless  she  files  a  dissent  to  the 
erection  of  the  building. 

The  master  seems  to  have  considered  this  point  unworthy 
of  notice. 

Mr.  J.  Vanatta,  of  counsel  with  respondent. 

I.  The  title,  if  any,  made  by  lien  claim,  has  expired.  The 
work  and  materials,  for  which  the  lien  claim  was  filed,  were 
furnished  in  July  and  August,  1870. 

The  alleged  lien,  if  it  attached  to  the  property,  did  so 
before  September  1st,  1870.  It  would  be  held  to  relate 
back  to  the  commencement  of  the  building,  which,  the 
answer  avers,  was  in  May,  1870. 

Then,  upon  whose  estate  was  the  lien  ?  Clearly  only  that 
of  Oscar  F.  Lund;  no  claim  of  lien  is  made  against  the 
wife  of  Oscar  F.  Lund  or  her  estate.  The  wife's  estate 
could  not  be  bound  or  affected  by  a  building  erected  by 
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her  husband.  Johnson  v.  Parker,  3  Dutch.  S39 ;  Nix.  Dig. 
S72  §  4. ;  Id.  582  §  70  ;  Mcintosh  v.  Johnston,  10  C.  E.  Gr.  2Jf2. 

The  wife  was  not  seized  of  a  moiety,  but  of  the  whole, 
euliject  to  having  her  whole  estate  defeated  if  she  died 
before  her  husband.  ^  Kent  Com.  362 ;  Doe  v.  Parrott, 
4  T.  E.  652. 

The  sole  deed  of  the  husband,  made  during  the  life-time 
of  the  wife,  would  have  been  void.  Bell  on  Law  of  Projperty 
S9G  ;  Green  v.  King^  2  W.  Black.  1211 ;  Black  v.  Anderson,  '2 
Fern.  120  ;  Roper  on  Husband  and  Wife  51. 

It  has  been  held,  in  favor  of  creditors,  that  a  lien  claim 
or  judgment  against,  or  mortgage  by,  the  husband  alone, 
will  take  such  rights  in  the  property  as  the  husband  has; 
but,  if  the  wife  survives  him,  those  rights  all  entirely  end, 
and  cease  at  his  death.  Washburn  v.  Bums,  5  Vr.  18 ;  Den 
V.  Gardner,  Spen.  556. 

i^ow,  then,  it  is  clear  that  the  utmost  that  the  purchaser 
under  the  lien  claim  could  take  was  such  estate  as  Oscar  F. 
Lund  had  when  the  lien  attached.  Then,  when  Oscar  F. 
Lund  died,  all  the  estate  he  ever  had  had  in  that  land 
instantly  ceased,  because  his  wife  survived  him.  See  order 
of  September  28th,  1875,  in  this  cause.  That  order  shows 
that  Oscar  F.  Lund  had  died,  and  that  his  wife  survived 
him. 

If  the  sheriff's  deed,  made  in  pursuance  of  the  judgment 
on  the  lien  claim,  conveyed  any  estate,  the  estate,  whatever 
it  was,  ceased  when  Oscar  F.  Lund  died.  That  ends  the 
defence. 

11.  Naum  S.  Lund  was  trustee  of  and  for  Oscar  F.  Lund, 
or  else  the  latter  was  agent  for  his  father.  In  either  phase 
the  title  of  the  father  is  affected  by  the  fraud  of  the  son. 

As  to  the  trust : 

(1)  The  relationship  of  the  parties,  and  the  manner  in 
which  the  father's  pretended  purchase  was  made,  repel  the 
idea  and  exclude  the  belief  that  the  purchase  was  adverse  to 
the  son. 
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(2)  Oscar  F.  Lund  talked  and  acted  as  the  cestui  que  trust. 

As  to  the  fraud  : 

Palmer  was  not  produced  as  a  witness,  nor  was  Hoag- 
land,  nor  the  letters  about  the  premises. 

It  is  clear  that,  if  the  son  was  not  the  principal,  he  waa 
the  active  agent  of  his  father  in  the  purchase  of  this  prop- 
erty ;  the  father,  therefore,  is  in  no  better  position  than  the 
son.  Dunlap's  Paley  on  Agency  324- ;  Le  Neve  v.  Le  Neve^ 
2  Lead.  Oxs.  in  Eq.  23. 

On  primary  and  fundamental  principles,  as  against  the 
complainant,  the  sheriif' s  sale  and  conveyance  to  Naum  S. 
Lund  was  and  is  void,  because  the  complainant  had  no 
notice  of  the  lien  claim  or  of  the  suit  thereon,  nor  of  the 
sheriff's  sale. 

Under  such  circumstances,  to  direct  and  destroy  the  com- 
plainant's rights  in  the  land,  is  contrary  as  well  to  natural 
as  judicial  justice.  State  v.  Mayor  of  Jersey  City^  4-  ^^b-  666  ; 
Freeholders  of  Hudson  v.  State^  Jf.  Zab.  718 ;  Van  Tilburgh  v. 
Shann,  Id.  7Jfi. 

The  only  defence  to  the  complainant's  bond  and  mort- 
gage, and  the  relief  prayed  for  is,  therefore,  illegal,  unjust, 
inequitable  and  insufficient,  and  the  complainant  should 
have  a  decree  pursuant  to  the  prayer  of  the  bill. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


Edwin  F.  "Wells  and  wife,  appellants, 

V. 

Charles  Partridge,  respondent. 

On  appeal   from  a  decree  of  the  vice-chancellor,  whose 
opinion  is  reported  in  Partridge  v.  Wells,  3  Stew.  176. 
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Mr.  A.  V.  Schenck,  for  appellants. 

I.  The  complainant  had  his  remedy  at  law.  He  could,  at 
any  time  after  the  alleged  account  stated  (on  the  1st  day 
of  January,  1870),  hav^e  brought  his  action  at  law  for  the 
recovery  of  the  alleged  balance  of  $17,000.  That  action 
was  barred  by  the  statute  of  limitations  at  the  time  of  the 
filing  of  the  complainant's  bill  in  this  cause  (January  24th, 
1877). 

This  defence  is  available  by  demurrer  to  the  bill.  1  Dan. 
Ch.  Pr.  659,  660,  and  note;  Story  Eq.  PI  §§  J^84,,  761;  Bird 
V.  Inslee,  8  C.  E.  Gr.  363. 

II.  The  complainant  is  in  laches.  A  court  of  equity  will 
not  give  him  relief  under  such  circumstances,  and  particu- 
larly where  his  action  at  law  is  barred  by  the  statute  of 
limitations.  "  Vigilantibus,  non  dormieniibus,  (Eqidtas  sub- 
venii."  2  Story  Eq.  Jur.  §§  1520,  1520{a),  152 l{a),  128J^{a\ 
1  Id.  §  529  ;  Conover  v.  Conover,  Sax.  JfiS ;  Wnnmaker  v.  Van 
Buskirk,  Sax.  685 ;  Cook  v.  Williams,  1  Gr.  Ch.  209 ;  Obert 
v.  Obert,  1  Beas.  J^S ;  McClane  v.  Shepherd,  6  C.  E.  Gr.  76; 
Ruckman  v.  Decker,  8  C.  E.  Gr.  289 ;  Elmendorf  v.  Taylor^ 
10  Wheat.  152;  Miller  v.  Mclntyre,  6  Pet.  61;  Taylor  v.  Bm- 
ham,  5  How.  233 ;  Bowman  v.  Wathen,  1  How.  189. 

m.  There  is  no  express  trust  alleged  in  the  bill.  It  is 
simply  a  case  where  all  the  authorities  concur  in  holding 
that  lapse  of  time,  or  the  statute  of  limitations,  will  be  a 
perfect  defence. 

IV.  "  Nor  can  mere  inability  to  sue  at  law  *  *  * 
alter  the  character  of  the  trust,  or  the  right  of  the  defendant 
to  avail  himself  of  the  statute  of  limitations  as  a  defence.'* 
Marsh  v.  Oliver,  1  McCari.  259,  Green  C,  2^.  263. 

The  statute  of  limitations  is  a  bar  in  equity  to  an  account 
between  partners.     Cowart  v.  Peiiine,  3  C.  E.  Gr.  4^4- 

The  complainant  seeks  now  to  eft'ect,  indirectly,  by  the 
aid  of  a  court  of  equity,  what  he  could  not  accomplish  at 
law — the  recovery  of  the  alleged  balance  found  due  on  the 
accounting;. 
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V.  The  bill  is  defective,  in  that  material  statements 
therein  are  vague,  uncertain  and  contradictory.  1  Dan. 
Ch.  Fr.  368,  369. 

VI.  The  bill  is  multifarious,  in  that  it  mingles  and  con- 
founds the  copartnership  matters,  business  and  accounts  of 
the  firm  of  Partridge,  Wells  &  Co.,  and  of  the  firm  of  Part- 
ridge &  Wells  and  of  the  complainant;  thus  uniting  several 
matters,  perfectly  distinct  and  unconnected,  against  the 
eame  defendant.  Emans  v.  Emans,  1  McCart.  114- i  Emans 
V.  Emans  ^  Wortman,  2  Beas.  205 ;  Van  Mater  v.  Sicklen, 
<idm%  1  Stock.  4B3;  Story  Eq.  PI.  §§  271,  279;  1  Dan.  Ch. 
Fr.  339,  et  seq. 

yhus,  a  bill  praying  for  an  account  of  two  distinct  firms, 
made  up  in  part  of  the  same  persons,  was  held  bad,  for 
multifariousness.     Griffin  v.  Merrill,  10  Md.  361^. 

So,  where  three  persons  had  successively  withdrawn  from 
a  firm,  reducing  the  number  from  five  to  two,  a  bill  praying 
for  an  account  and  settlement  of  the  partnership  concerns 
for  the  whole  time  was  held  to  be  bad,  for  multifariousness, 
and  was  dismissed.     White  v.  White,  5  Gill  359. 

VII.  A  bill  is  demurrable  on  this  ground.  A  demurrer 
for  multifariousness  goes  to  the  whole  bill,  and  it  is  not 
necessary  to  specify  the  particular  parts  of  the  bill  which 
are  multifarious.     1  Dan.  Ch.  Pr.  559. 

Mr.  S.  H.  Jones,  for  respondent. 

I.  The  complainant's  right  to  the  relief  prayed  for,  inde- 
pendent of  his  laches  and  the  formal  defects  in  the  bill 
alleged  by  appellants,  is  undoubted.  Shaler  v.  Trowbridge, 
1  Stew.  595. 

The  rule  embraces  personal  property,  as  well  as  real. 
Id.  599. 

II.  The  complainant  could  have  had  no  relief  at  law  at 
any  time  in  the  premises  to  compel  a  conveyance  from  Mrs. 
Wells,  even  had  he  recovered  judgment  against  the  defend- 
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ant,  Wells,  his  partner,  for  the  balance  due  on  partnership 
account. 

TTT.  The  statute  of  limitations  could  only  be  a  bar  to  an 
account  of  transactions  prior  to  January  24th,  1871,  and 
will  only  be  an  objection  to  those  claims  set  forth  in  the  bill 
as  arising  prior  to  that  time,  whereas  the  larger  part  ha& 
arisen  since. 

The  statute  of  limitations  is  only  used  in  equity  as  a  con- 
venient measure  of  the  length  of  time  that  ought  to  operate 
as  a  bar  in  equity  of  any  particular  demand.  Beckford  v. 
Wade,  17  Ves.  87,  quoted  in  Bowman  v.  Wathen,  1  How.  189. 

The  time  does  not  begin  to  run  until  the  party  aggrieved 
discovers  the  wrong  done  him.     Story  Eq.  Jur.  §  1521. 

The  wrong  in  this  cause  is  not  a  failure  to  account,  but  is 
a  fraudulent  investment  of  partnership  property,  in  real 
estate,  in  the  name  of  the  defendant's  wife. 

Though  the  bill  does  not  state  when  complainant  discov- 
ered the  alleged  fraudulent  investments,  this  is  no  objection 
on  demurrer,  nor  can  it  be  determined  from  the  bill  when 
complainant  began  to  be  in  laches,  but  unless  this  clearly 
appears  from  the  bill,  the  statute  of  limitations  cannot  be 
taken  advantage  of  by  demurrer.     Story  Eq.  PL  §§  503,  751. 

A  court  of  equity  will  not  allow  the  bar  of  the  statute  of 
limitations  to  prevail  by  mere  analogy  to  suits  in  equity, 
where  it  would  be  in  furtherance  of  manifest  injustice.  Story 
Eq.  Jur.  §  1521 ;  Bond  v.  Hopkins,  1  Sch.  ^  Lef.  4.13,  4B1 ; 

1  Fonhl.  Eq.  ch.  4.,  §  27,  note  q ;  Hovenden  v.  Lord  Annesley, 

2  Sch.  ^  Lef.,  630,  64O  ;  Mayne  v.  Gh^iswold,  3  Sandf.  4S2. 
The  trust  in  Mrs.  Wells  to  hold  the  lands  in  trust  for  the 

partnership,  is  one  exclusively  the  province  of  chancery. 
Such  a  trust  is  not  to  be  treated  by  analogy  with  the  statute 
of  limitations.     Kane  v.  Bloodgood,  7  Johns.  90,  117. 

rV.  If  a  bill  does  not  pray  for  multifarious  relief,  it  cannot 
be  objected  to  for  multifariousness,  though  the  case  stated 
would  support  a  prayer  for  multifarious  relief.  Dick  v. 
Dick,  1  Hogan  290,  quoted  in  1  Dan.  Ch.  Pr.  31^,  note  1. 
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A  demurrer  for  multifariousness  was  denied  where  the 
bill  prayed  account  of  two  estates,  the  accounts  of  which 
were  inseparably  connected.  Caw,pbeU  v.  Mackay,  1  Myl.  ^ 
Or.  603 ;  Lewis  v.  Edmunds,  6  Sim.  S51 ;  Carter  v.  Balfour, 
19  Ala.  8U. 

And  of  two  agencies  inseparably  connected.  Benson  v. 
Madjield,  5  Beav.  54-6. 

A  bill  is  not  demurrable  for  multifariousness  which  unites 
several  matters  distinct  in  themselves,  but  which  together 
make  up  tlie  complainant's  equity,  and  are  necessary  to 
complete  relief.     Hicks  v.  Campbell,  ^  C.  JE.  Gr.  183. 

The  question  in  such  cases  is  mainly  one  of  expediency 
in  the  conducting  of  suits,  rather  than  of  principle.  Emans 
v.  Emans,  1  31c  Cart.  II4.. 

V.  The  nature  of  the  bill  is  stated  generally  in  the  opinion 
of  the  vice-chancellor.  It  is  not  open  to  the  objections  as 
to  form  alleged  by  appellants. 

The  defendant.  Wells,  is  alleged  to  have  been  indebted, 
on  January  1st,  1870,  to  the  firm  and  to  the  complainant  in 
the  sum  of  |19,000,  which  means  that  by  reason  of  the  state 
of  the  account  between  the  partners  the  debt  by  Wells  to 
the  firm  equalled  his  debt  to  Partridge  at  that  time  on 
account  of  the  firm.  In  other  words,  that  to  make  the 
complainant  whole  at  that  time  Wells  should  have  paid  him 
$19,000.  And  the  same  explanation  applies  to  every  similar 
statement  throughout  the  bill. 

Per  Curiam. 

This  decree  unanimously  affirmed. 
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George  Van  Horn,  appellant, 

V. 

Louisa  E.  Pine,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion 
is  reported  in  Fijie  v.  Shannon,  3  Stew.  601. 

Mr.  G.  Collins,  for  appellant. 

June  1st,  1878,  a  bill  to  foreclose  a  mortgage  was  filed  in 
chancery,  by  Louisa  E.  Pine,  against  John  Shannon,  Wil- 
lard  E.  Dudley  and  George  Van  Horn.  John  Shannon  was 
made  a  defendant  because  he  executed  the  mortgage ;  Wil- 
lard  E.  Dudley,  because  he  was  then,  and  still  is,  the  owner 
of  the  mortgaged  premises,  and  George  Van  Horn,  because 
he  had  issued  an  attachment  out  of  the  Hudson  circuit 
court,  against  the  complainant  and  her  husband,  and  the 
same  was  served  upon  Willard  E.  Dudley. 

John  Shannon,  subsequent  to  executing  the  mortgage  to 
complainant,  conveyed  the  mortgaged  premises  to  Kate 
Hughes;  Kate  Hughes  and  husband  conveyed  them  to 
Charles  McDonald ;  Charles  McDonald  and  wife  conveyed 
them  to  Patrick  Mclntyre,  and  Patrick  Mclntyre  and  wife 
conveyed  them  to  Willard  E.  Dudley,  who  assumed  the 
mortgage  and  agreed  to  pay  it,  by  a  stipulation  to  that 
effect  in  his  deed.  I^one  of  the  intervening  owners  of  the 
mortgaged  premises  in  whom  the  title  had  successively 
vested,  from  Shannon  to  Dudley,  had  assumed  to  pay  the 
mortgage  by  their  respective  deeds. 

June  7th,  1878,  an  amendment  to  the  bill  was  filed, 
among  other  things  striking  out  the  prayer  for  deficiency 
against  the  defendant  Dudley. 

July  31st,  1878,  defendant  George  Van  Horn  filed  a  gen- 
eral demurrer  to  the  complainant's  bill,  as  to  himself,  and, 
at  the  October  term,  1878,  of  the  court  of  chancery,  argu- 
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ment  was  heard  and  an  opinion  pronounced  sustaining  the 
demurrer. 

December  14th,  1878,  complainant  filed  an  amended  bill 
of  complaint,  making,  therein,  Melissa  E.  (wife  of  Willard 
E.)  Dudley,  John  Linn,  Robert  0.  Babbitt  and  Isaac  Ro- 
maine,  additional  parties,  and  setting  up  (which  did  not 
appear  in  the  original  bill)  what  had  been  attached  by  the 
sheriff  under  the  writ  of  attachment  issued  by  the  defend- 
ant Van  Horn  against  the  complainant  and  her  husband. 
The  bill  was,  however,  amended  throughout  in  divers  unim- 
portant particulars. 

January  3d,  1879,  defendant  Van  Horn  filed  a  general 
demurrer  to  the  amended  bill  of  complaint,  and,  on  the 
argument  thereof,  proceeded  to  assign,  for  causes  of  demur- 
rer, the  same  grounds,  and  in  the  same  form,  as  stated  in 
the  petition  of  appeal  in  this  cause  to  sustain  the  demurrer; 
whereupon  the  chancellor  refused  to  permit  Mr.  Van  Horn 
to  raise  and  discuss  the  second,  third  and  fourth  points 
stated,  on  the  ground  that  the  same  were  raised  and  argued, 
or  could  have  been  raised,  under  the  first  demurrer  (demur- 
rer to  original  bill),  and  would  only  permit  him  to  be  heard 
on  one  point,  viz.,  whether  or  not  he  was  a  necessary  or 
proper  party  to  the  suit.  Mr.  Van  Horn  contended  that  he 
could  raise  the  same  points,  and  new  and  additional  points, 
and  cited,  in  support  of  the  same,  1  Dan.  Ch.  Pr.  {4-ih  ed.) 
582,  and  the  cases  there  cited,  viz.,  Bosanquet  v.  Marsham, 
4.  Sim.  576;  Bancroft  v.  Wardour,  2  Bro.  C.  C.  66;  Robertson  v. 
Lord  Dundreary,  5  Sim.  Jfil ;  Oresy  v.  Beavans,  13  Sim.  854.  > 
Willie  V.  Dllice,  6  Hare  505,  510.  See,  also,  McKelway  v. 
New  England  Mfg.  Co.,  1  Stock.  376.  And,  thereupon,  after 
hearing  Mr.  Van  Horn  on  the  point  as  to  whether  or  not  he 
was  a  necessary  or  proper  party,  the  chancellor  pronounced 
the  opinion  overruling  the  demurrer. 

L  It  is  not  shown  by  the  amended  bill  that  there  is  any 
debt  owing  from  Dudley  to  Pine.  Dudley,  by  his  deed 
from  Mclntyre,  has  assumed  the  mortgage  made  by  Shan- 
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non  to  Pine ;  but,  none  of  the  intermediate  owners  having 
assumed  it,  Dudley's  assumption  does  not  bind  him;  there 
is,  therefore,  no  obligation  on  his  part,  by  this  assumption, 
to  pay  the  mortgage  debt;  no  personal  action  can  be  main- 
tained by  Pine  against  him  to  recover  the  amount  of  the 
mortgage  debt ;  his  land  only  is  liable.  There  is  no  privity 
of  contract  between  Pine  and  Dudley,  shown  by  the  bill,  by 
which  Pine  can  maintain  a  personal  action  against  him  for 
the  amount  of  the  mortgage  debt.  If,  therefore.  Pine  can 
not  maintain  a  personal  action  againt  Dudley,  Yan  Horn 
cannot  maintain  his  scire  facias  against  him.  Because  Dud- 
ley assumed  the  mortgage  made  by  Shannon  in  the  deed 
from  Mclntyre  to  him,  creates  no  privity  of  contract 
between  Dudley  and  Pine.  Crowell  v.  Hospital  of  St.  Bar- 
nabas, m  a  JE.  Gr.  152,  651. 

The  intermediate  owners  of  the  mortgaged  premises, 
from  Shannon  to  Dudley,  had  not  assumed  the  mortgage  in 
their  deeds,  so  that  no  claim  for  deficiency  can  be  made  by 
Pine  against  Dudley  in  the  foreclosure;  indeed,  none  is 
claimed.  Suppose  Pine  had  instituted  a  foreclosure  against 
Shannon,  Dudley  and  wdfe  only,  leaving  out  Van  Horn  and 
applying  creditors,  and  Van  Horn  had  applied  to  be  admit- 
ted as  a  defendant,  setting  up,  as  grounds  for  such  admis- 
sion, those  stated  in  the  bill,  would  not  his  application  have 
been  denied  on  the  ground  that  no  debt  was  shown  to  be 
owing  from  Dudley  to  Pine,  and  hence  no  debt  had  been 
attached  ?  Suppose,  again,  Dudley  had  filed  an  answer  to 
such  a  bill,  setting  up,  as  grounds  of  defence,  the  reasons 
assigned  in  the  bill  for  making  Van  Horn  a  defendant, 
would  not  his  answer  have  been  overruled  as  setting  up  no 
defence,  because  no  debt  was  shown  to  be  ow^ng  from  him 
to  Pine,  and  hence  no  debt  had  been  attached  ?  To  make 
it  a  defence,  he  would  have  to  show  how  and  in  what  man- 
ner it  is  claimed  by  Van  Horn  that  there  is  a  debt  owing 
from  him  (Dudley)  to  Pine,  and,  in  addition  thereto,  would 
have  to  admit  his  own  personal  liability  thereon,  so  that  a 
personal  action  therefor  could  be  successfully  maintained 
24 
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against  him  by  Pine.  If,  therefore,  there  is  no  debt  owing 
from  Dudley  to  Pine,  none  has  been  attached;  and  if  no 
debt  has  been  attached,  because  none  is  owing,  then  Van 
Horn  is  really  not  a  necessary  or  proper  party. 

For  a  debt  to  be  owing  from  Dudley  to  Pine,  it  must  be 
such  an  one  that  a  personal  action  can  be  supported  by 
Pine  against  him,  and  the  full  amount  of  the  bond  and 
mortgage,  with  interest  and  costs,  recovered  against  him. 
As  the  matter  stands,  no  such  action  can  be  supported,  and 
the  only  liability  that  attaches  to  Dudley  is,  that  a  decree 
can  be  made  asrainst  him  for  the  sale  of  his  land. 

Again,  suppose  a  judgment  by  default  had  been  entered 
against  Dudley  on  the  scire  facias,  at  the  suit  of  Van  Horn, 
for  the  amount  of  his  claim,  and  he  had  paid  it,  would 
Dudley  have  been  entitled  to  an  allowance  for  the  amount 
thereof,  out  of  the  money  to  be  raised  under  a  foreclosure 
and  sale  of  the  mortgaged  premises  ? 

II.  If  Van  Horn  be  a  necessary  or  proper  party  to  the 
foreclosure  suit,  then  the  auditor  in  attachment  is  a  neces- 
sary party  therein.  Brantingham  v.  Braniingham,  1  Beas. 
160;  Mcljaughlin  v.  Van  Keuren,  6  C.  E.  Gr.  379;  Wilsm  v. 
Bellows,  3  Stew.  282. 

m.  Complainant  is  not  entitled  to  any  relief  against  Mr. 
Van  Horn,  because  she  has  an  adequate  remedy  at  law. 

A  party  cannot  have  relief  in  equity  where  he  has  an 
adequate  remedy  at  law ;  a  court  of  equity  has  no  authority 
to  correct  alleged  errors  of  a  court  of  law,  or  to  aid  a  party 
who,  through  his  own  negligence,  has  involved  himself  in 
difficulty.     Reeves  v.  Cooper,  1  Beas.  223. 

The  rule  is,  if  complainant  shows  by  his  bill  that  his 
remedy  is  complete  and  eftectual  at  law,  and  sets  up  no 
particular  title  to  the  aid  of  a  court  of  equity,  the  defendant 
may  demur.  Egbert  v.  Hawk,  1  Beas.  80.  In  this  case  bill 
was  filed  to  compel  the  payment  by  garnishee  of  moneys 
attached.     Bill  dismissed 
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Equity  will  not  interfere  where  adequate  relief  can  be 
had  at  law.  Hoaglaiid  v.  Township  of  Delaware^  2  C.  E. 
(h\  106. 

The  judgment  or  decree  of  a  court  of  general  jurisdiction 
upon  a  subject  matter  within  its  jurisdiction,  is  final  and 
conclusive,  and  can  never  be  questioned  in  a  collateral  suit. 
Young  v.  Rathbone,  1  C.  E.  Gr.  2^4.. 

Objections  relating  to  the  regularity  of  a  judgment  at 
law,  or  to  the  validity  of  the  instrument  upon  which  it  is 
founded,  constitute  no  ground  for  the  interference  of  equity. 
If  the  instrument  upon  which  the  judgment  was  entered 
was  without  consideration  or  invalid,  or  if  the  judgment 
was  unauthorized  or  illegal,  the  remedy  for  the  party 
aggrieved  is  by  application  to  the  court  in  which  it  was 
entered,  or  by  writ  of  error.  Siration  v.  Allen,  1  C.  E.  Gr. 
229 ;  Beeves  v.  Cooper,  1  Beas.  223. 

But  the  attachment  act  affords  adequate  remedy  in  case 
plaintiff  in  attachment  recovers  judgment.  By  its  terms,  the 
plaintiff  and  creditors,  before  they  can  receive  a  dividend, 
must  give  the  auditor  a  refunding  bond,  with  ample  security, 
with  condition,  &c.  (See  attachment  act  concerning  refund- 
ing bond.)     Schenck  v.  Griffin,  9  Vr.  4-62. 

V/here  there  is  adequate  remedy  at  law,  defendant  may 
demur.      U.  B.  R.  of  N.  J.  v.  Hoppock,  1  Steio.  261. 

The  regularity  of  attachment  proceedings  at  law,  cannot 
be  questioned  collaterally  in  the  foreclosure  of  a  mortgage 
on  the  premises  attached.     Hoppock  v.  Ramsey,  1  Stew.  ^W. 

A  judgment  can  only  be  impeached  for  fraud  in  its  con- 
coction, in  a  court  of  equity,  and  not  for  fraud  in  the  instru- 
ments upon  which  it  is  founded.  Stratton  v.  Allen,  1  C.  E. 
Gr.  229. 

In  a  foreclosure  suit  in  which  a  judgment  creditor  in 
attachment  claims  the  surplus  money,  it  is  not  competent  to 
show  that  such  creditor  had  no  such  demand  against  the 
defendant  in  attachment  as  would  sustain  an  attachment. 
Such  judgment  cannot  be  drawn  in  question  collaterally. 
Brantingham  v.  Brantingham,  1  Beas.  160. 
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rV.  The  bill  is  filed  by  Pine,  the  respondent,  to  foreclose 
a  mortgage  held  and  owned  by  her  only,  upon  lands  owned 
by  Dudley.  The  decree  in  this  case  would  be  to  sell  the 
land  of  Dudley.  Van  Horn  is  made  a  party  because  he  has 
recovered  a  judgment  against  the  respondent  and  her  hus- 
band. The  decree  in  this  case  would  be  to  declare  void  the 
judgment,  although  it  is  difficult  to  ascertain  from  the  face 
of  the  bill  what  decree,  if  any,  is  prayed  against  him. 

It  is  a  rule  in  equity  that  two  or  more  distinct  subjects 
cannot  be  embraced  in  the  same  bill.  The  offence  is  termed 
multifariousness,  and  renders  the  bill  liable  to  a  demurrer. 
1  Ban.  Ch.  Fr.  {4ih  ed.)  SSJ^. 

"  By  multifariousness  in  a  bill,"  says  Mr.  Justice  Story, 
"is  meant  the  improperly  joining  in  one  bill  distinct  and 
independent  matters,  and  thereby  confounding  them,  as,  for 
example,  the  uniting  in  one  bill  of  several  matters  perfectly 
distinct  and  unconnected,  against  one  defendant,  or  the 
demand  of  several  matters  of  a  distinct  and  independent 
nature  against  several  defendants  in  the  same  bill."  Story 
JEq.  Fl.  271. 

A  bill  which  sets  up  distinct  and  different  causes  of  com- 
plaint which  destroy  each  other,  and  seeks  different  reliefs 
inconsistent  with  each  other,  is  multifarious.  Swayze  v. 
Sivayze,  1  Stock.  273. 

If  a  bill  unite  a  demand  of  several  matters  of  distinct 
natures  agaitist  defendants,  it  is  demurrable  for  multifari- 
ousness. Emans  v.  Emans  ^  Wortman,  2  Beas.  205 ;  Crane 
V.  Fairchild,  1  McCart.  76 ;  Reed  v.  Reed,  1  C.  E.  Gr. 
24.8, 250. 

The  foregoing  points  assigned  in  the  petition  of  appeal 
for  causes  of  demurrer,  go  to  the  whole  bill  upon  matters 
apparent  on  the  face  of  the  bill,  and,  under  the  form  of  a 
general  demurrer  for  want  of  equity,  all  or  any  one  of  them 
may  be  assigned  ore  tenus  on  the  argument.  Stilwell  v. 
McNeely,  1  Gr.  Ch.  305;  Barret  v.  Doughty,  10  C.  E.  Gr. 
380;  Barnes  v.  Trenton  Gas  Co.,  12  C.  E.  Gr.  35;  Story  Eq. 
FL  {Redfield's  ed.)  1,36,  505;  1  Dan.  Ch.  Fr.  559. 
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Mr.  S.  C.  Mounts  for  respondent. 

L  The  defendant,  Dudley,  the  owner  of  the  equity  of 
redemption  in  the  mortgaged  premises,  still  had  a  right  to 
redeem  the  premises  from  the  lien  of  the  mortgage,  though 
the  day  of  redemption  named  in  the  mortgage  had  passed 
by  without  redemption  being  made. 

The  mortgagee  claimed  the  whole  money,  and  the  defend- 
ant, George  Van  Horn,  claimed  a  part  of  it,  on  the  ground 
of  a  claim  by  him  against  the  mortgagee,  which  claim  she 
disputed.  The  owner  of  the  equity  of  redemption  could  not 
safely  pay  the  mortgagee  the  whole  amount,  because  Van 
Horn's  claim  might  be  good  for  a  part  of  it;  nor  could  he 
safely  pay  Van  Horn  the  amount  he  claimed,  and  the  bal- 
ance to  the  mortgagee,  because  the  claimant  might  get  a 
decree  for  the  whole. 

Van  Horn  stood  in  the  position  of  exhibiting  to  Dudley 
an  assignment,  purporting  to  have  been  executed  by  the 
mortgagee,  of  a  part  of  the  money  secured  by  the  mortgage, 
and  claiming  thereunder  a  part  of  the  mortgage  debt,  but 
the  validity  of  which  assignment  she  disputed. 

And,  therefore,  the  complainant,  in  proceeding  in  equity 
to  foreclose  the  equity  of  redemption,  unless  payment  should 
be  made  of  the  money  secured  by  the  mortgage,  should 
make  Van  Horn,  who  claims  a  part  of  the  debt,  a  party. 
He  was  a  proper,  if  not  a  necessary,  party  to  the  suit.  JoTies 
on  Mortgages  §  1368. 

n.  The  record  of  the  attachment  was  a  lien  upon  the 
complainant's  estate  or  interest  in  the  mortgaged  premises. 
Hev.  p.  45,  §§  18,  19,  W. 

ni.  No  money  had  come  to  the  hands  of  the  auditor, 
and,  under  the  statements  in  the  complainant's  bill,  none 
would  come  to  his  hands. 

IV.  The  demurrer  to  the  whole  bill  is  irregular.  It 
should  have  been  confined  to  the  question  of  the  sufficiency 
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of  the  amendments,  to  meet  the  requirements  of  the  court, 
in  the  chancellor's  former  opinion. 

Per  Cukiam. 

This  decree  unanimously  affirmed. 


Henry  L.  Potter,  appellant, 

V. 

Alpheus  D.  Gibbons,  respondent. 

Mr.  J.  Henry  Stone,  for  appellant. 

Mr.    Thovms  S,   Shafer  and   Mr.  William  J.  Moffie,   for 
respondent 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given 
by  the  vice-chancellor  in  Gibbons  v.  Potter ,  3  Stew.  20^. 

NoTB. — In  this  case,  no  briefs  were  furnbhed  to  the  reporter. — Bbp. 
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Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-chancellor. 


John  D.  Creqar 

V. 

Harmon  H.  Cramer  and  others. 

A  judgment  at  law  was  recovered  by  the  cooiplainant  against  the 
defendant  and  one  M.,  on  a  joint  and  several  promissory  note  given 
by  them  to  complainant,  for  a  partnership  debt.  At  the  defendant's 
repeated  requests,  and  on  his  promise  to  pay  one-half  of  the  judgment 
and  costs  if  he  would  do  so,  the  complainant  obtained  from  M.  pay- 
ment of  one-half  and  released  him  from  all  liability  on  the  judgment. 
— Held,  that  the  defendant  should  be  enjoined  from  taking  advantage 
at  law  of  such  release  to  cancel  the  judgment,  and  thereby  avoid  the 
payment  of  his  share. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofe. 

Mr.  J.   T.  Bird,  for  complainant. 

Mr,  R.  S.  Kuhl,  for  defendant  Cramer. 
25 
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The  Chancellor. 

The  complainant  seeks  by  this  suit  to  restrain  the  defend- 
ant, Harmon  H.  Cramer,  from  taking  advantage  of  a  release 
given  by  the  former  to  William  McCatharn,  on  the  25th 
of  April,  1875,  by  which,  in  consideration  of  the  pay- 
ment to  him  of  $267.65,  he  released  McCatharn  and 
his  lands,  and  laud  conveyed  away  by  him,  from  a  judgment 
recovered  by  the  complainant  against  McCatharn  and  Cra- 
mer, in  the  Hunterdon  circuit  court,  on  the  18th  of  June, 
1874.  The  consideration  of  the  release  was  one-half  of  the 
amount  of  the  judgment  and  interest,  and  sheriff's  execu- 
tion fees.  He  alleges  that  the  release  was  given  in  pursuance 
of  a  request  on  the  part  of  Cramer  that  he  would  collect 
one-half  of  the  judgment  from  McCatharn,  and  Cramer's 
promise  that,  if  the  complainant  would  do  so,  he  would  at 
once  pay  the  balance  of  the  judgment.  The  release  was 
given  in  substitution  for  a  receipt  and  discharge  from  the 
judgment  given  by  the  complainant's  attorney  to  McCath- 
arn, on  the  paymentof  the  money,  but  which  was  not  satis- 
factory to  the  counsel  of  the  latter. 

The  judgment  was  recovered  on  a  joint  and  several 
promissory  note  given  by  McCatharn  and  Cramer  to  the 
complainant,  on  the  22d  of  October,  1873,  payable 
five  months  after  date,  for  $482.51  with  interest.  Though 
the  answer  of  Cramer  substantially  alleges  that  he  was  a 
mere  surety  upon  the  note,  yet  it  clearly  appears  that  such 
was  not  the  fact,  but  that  it  was  given  for  a  partnership 
debt,  due  from  him  and  McCatharn  to  the  complainant,  for 
goods  sold  by  him  to  them.  Mr.  Sanderson,  the  complain- 
ant's attorney  in  the  suit  in  which  the  judgment  was 
recovered,  testifies  that  he  had  several  conversations  with 
Cramer  after  the  judgment  was  recovered  and  levies  made 
under  the  execution  thereon ;  that  in  one  of  them,  which 
took  place  in  March,  1875  (the  judgment  was,  as  before 
stated,  recovered  in  June,  1874),  Cramer  expressed  a  wish 
that  he  would  get  McCatharn  to  pay  half  of  the  judgment, 
and  promised  that  if  he  would  do  so,  he  would  himself  pay 
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the  other  half.  He  mentions  the  place  where  the  conversa- 
tion took  place,  and  it  is  enough  to  saj  that  there  is  cor- 
roboration of  his  testimony  in  that  of  Cramer  himself.  Mr. 
Sanderson  testifies  that  in  the  various  conversations  which 
he  had  with  Cramer  on  the  subject  of  the  judgment,  the 
latter  urged  him  to  make  haste  to  compel  McCatharn  to  pay 
his  half  of  the  judgment,  giving  as  his  reason  his  appre- 
hension that  the  latter  was  in  failing  or  doubtful  circum- 
stances, and  promised  that,  if  he  would  get  McCatharn  to 
pay  half,  he  would  himself  pay  the  balance.  Cramer 
himself  appears  to  have  repeatedly  urged  the  complainant 
in  like  manner,  to  collect  half  of  the  judgment  from 
McCatharn,  making  the  same  promise,  and  stating  that  half 
■of  the  judgment  was  his  just  share  to  pay. 

Lambert  Sutton,  sworn  for  Cramer,  testifies  that  the  latter 
said  that  "  one-half  of  the  note  was  his,"  and  that  he 
"wanted"  the  complainant  "to  make  the  other  half  out  of 
McCatharn."  He  also  says,  corroborating  the  complainant, 
that  in  a  conversation  circumstantially  sworn  to  by  the  lat- 
ter, Cramer  said  to  the  latter  that  he  "  must  make  the  half 
of  the  money  out  of  McCatharn,  or  after  a  while  the  stuff" 
(referring  to  McCatharn's  personal  property,  which  had 
been  levied  on  under  the  execution)  "  would  get  away  and 
he  would  have  it  all  to  pay;  that  he  was  ready  to  pay  his 
half  at  any  time."  Moreover,  McCatharn  swears  that,  in  a 
settlement  between  him  and  Cramer,  it  was  agreed  that 
each  of  them  should  pay  half  of  the  note. 

There  is  no  room  to  doubt  that  the  complainant  accepted 
from  McCatharn  one-half  of  the  amount  of  the  judgment, 
in  discharge  of  his  liability  thereon,  in  consequence  of  Cra- 
mer's repeated  requests,  and  for  the  accommodation  of  the 
latter,  and  to  secure  him  from  loss,  and  on  his  promise  that, 
if  he  would  do  so,  Cramer  would  pay  the  balance,  which  he 
at  the  same  time  acknowledged  he  was,  as  between  him  and 
McCatharn,  justly  bound  to  pay.  The  attempt  on  his  part 
to  take  advantage  of  the  release  to  procure  the  cancellation 
of  the  judgment  (as  he  might  at  law,  Rogers  v.  Hosack's 
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JJc'r,  18  Wend.  319  ;  Cheetham  v.  Ward,  1  Bos.  ^  Pul.  630; 
Kirby  v.  Taylor,  6  Johns.  Ch.  ^4^),  and  so  avoid  payment 
of  the  half  which  he  had  promised  to  pay,  was  in  the  high- 
est degree  inequitable.  He  will  be  perpetually  enjoined 
from  applying  for  the  entry  of  satisfaction  of  the  judgment 
on  the  ground  of  the  release,  or  the  receipt  and  discharge, 
and  from  pleading  or  setting  up  them,  or  either  of  them, 
against  his  liability  on  the  judgment,  or  as  evidence  of  his 
non-liability,  or  that  of  his  property,  to  the  payment  of  the 
remaining  half  of  the  amount  of  the  judgment  and 
interest,  and  it  will  be  declared  that  the  release  and  receipt 
and  discharge  will  not  operate  to  discharge  the  judgment 
as  against  him,  or  to  discharge  his  property  from  the 
judgment  or  execution  issued  or  to  be  issued  thereon,  so 
far  as  that  half  is  concerned ;  but  that,  as  between  him  and 
the  complainant,  the  judgment  and  any  execution  or 
executions  thereon  shall  be  as  valid  and  effectual  as  if 
the  release  had  not  been  executed,  nor  any  agreement  to 
discharge  McCatharn  made;  and  Cramer  will  be  required. 
to  pay  the  costs  of  this  suit. 


Robert  Rennie  and  others 

V. 

Henry  S.  Deshon  and  others. 

In  order  to  secure  the  creditor  of  a  corporation  for  moneys  loaned 
and  afterwards  to  be  loaned,  the  owners  thereof  (the  complainants) 
assigned  to  such  creditor  a  controlling  part  of  the  stock,  and  one  of 
them  also  assigned  bonds  owned  by  him  individually,  and  the  corpora- 
tion gave  a  mortgage  on  its  works.  On  a  bill  filed  against  such  creditor, 
a  bank  that  had  discounted  his  notes  for  the  benefit  of  the  corporation 
and  held  some  of  his  collaterals  therefor,  and  the  corporation,  to- 
redeem  the  stock  and  bonds,  and  for  an  account, — Held, 

(1)  That  such  bill  was  not  multifarious. 
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(2)  That  there  was  no  misjoinder  of  complainants,  since  all  the  col- 
laterals were  to  secure  the  same  liabilities,  and, 

(3)  That  a  general  oflFer  to  pay  any  amount  found  due,  was  sufficient 
to  entitle  complainants  to  an  account. 


Bill  for  relief.     On  general  demurrer  by  all  the  defend- 
ants. 

Mr.  Oscar  Keen,  for  demurrants. 

Mr.  W.  M.  Johnson  and  Mr.  J.  Wilson,  for  complainants. 

The  CnANCELLOR. 

The  bill  is  filed  by  Robert  Rennie  and  William  Rennie, 
against  Henry  S.  Deshon,  The  Mechanics  National  Bank  of 
the  City  of  New  York,  and  the  Lodi  Chemical  Works,  for  an 
account  and  other  relief  in  connection  therewith.  It  states 
that  Deshon  was  the  creditor  of  the  Lodi  Chemical  Works, 
a  corporation  of  this  state,  and,  in  view  of  the  indebtedness, 
and  in  contemplation  of  an  increase  thereof,  an  arrange- 
ment was  made  between  him  and  the  complainants,  b}' 
which,  at  once  to  secure  him  therefor  and  provide  the 
means  of  payment  thereof,  the  control  of  the  corporation 
and  its  affairs  was  placed  in  his  hands,  through  the  transfer 
by  the  complainants,  to  him,  of  large  amounts  of  its  capital 
stock,  belonging  to  them  severally ;  and  as  security  to  him, 
and,  at  the  same  time,  to  provide  him  with  means  of  bor- 
rowing money  to  lend  to  the  corporation,  Robert  Rennie 
assigned  to  him  certain  railroad  bonds  belonging  to  him,  for 
some  of  which  the  corporation  substituted  its  mortgage  of 
its  property  to  secure  the  payment  of  $50,000.  The  bill 
further  states  that  the  Mechanics  Bank  of  the  City  of  New 
York  is  the  holder,  by  assignment,  of  the  remaining  rail- 
road bonds  and  the  mortgage  and  stock,  as  security  for 
advances  to,  or  discounts  for,  Deshon ;  and  alleges  that  the 
bank  had,  when  it  took  those  securities,  fall  notice  that 
Deshon's  title  thereto  was  defeasible,  and  that  he  held  them 
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merely  as  such  security,  as  before  mentioned.  It  seeks  to 
redeem  the  stock  and  bonds,  and,  to  that  end,  prays  an 
account  from  Deshon  and  the  bank,  and  offers  to  pay  what- 
ever may  appear  to  be  due  to  the  former,  and  prays  subro- 
gation to  the  rights  of  Deshon  and  the  bank,  under  the 
mortgage,  as  against  the  Lodi  Chemical  "Works,  as  security 
for  any  amount  which  they  may  be  compelled  to  pay  for 
that  corporation  in  effecting  the  redemption. 

The  defendants  insist  that  the  bill  is  multifarious,  or  that 
there  is  a  misjoinder  of  complainants.  But  the  stock  of 
each  of  the  complainants  and  the  bonds  of  Robert  Rennie 
are,  together,  held  as  security  for  the  same  liabilities. 
Neither  could  compel  a  transfer  of  his  property  on  payment 
of  part  only  of  the  debt.  They,  therefore,  necessarily  seek 
an  account  together,  and,  under  the  circumstances  stated  in 
the  bill,  they  are  entitled  to  it. 

It  is  also  objected,  on  behalf  of  the  demurrants,  that  the 
complainants  make  only  a  general  offer  to  pay  any  amount 
which,  on  the  account,  may  appear  to  be  due  to  Deshon,. 
and  that  they  ought  to  have  specified  the  amount  which 
they  were  willing  to  pay.  It  is  enough  to  say  that  they  pray 
a  discovery,  because  they  are  ignorant  of  the  condition  of 
the  accounts,  and  in  order  to  ascertain  how  the  accounts 
stand.  To  require  them,  under  such  circumstances,  to- 
specify  the  balance,  would  be  to  require  an  impossibility. 
But,  further,  under  the  circumstances  they  are  entitled  to 
an  account,  without  an  offer  to  pay  any  balance  which  may 
appear  to  be  due  to  Deshon.  Colombian  Government  v. 
Rothschild,  1  Sim..  94- ;  Clark  v.  Tipping,  4.  Beav.  688. 

The  demurrer  will  be  overruled. 
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Rosette  D.  Forbes 

V. 

George  F.  Baaden  and  wife  and  others. 


Money  paid  to  a  mortgagee's  agent,  in  pursuance  of  an  agreement 
between  such  agent  and  the  mortgagor,  as  compensation  for,  and  as 
consideration  of,  procuring  the  mortgagee's  forbearance,  no  part  thereof 
being  received  by  the  mortgagee,  cannot  be  deducted  on  the  fore- 
closure of  the  mortgage,  as  usury. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  M.  W.  Niven,  for  complainant. 

Mr.  T.  Byerson,  for  Baaden  and  wife. 

The  Chancellor. 

This  is  a  suit  for  foreclosure  and  sale  of  mortgaged 
premises  in  Jersey  City.  The  mortgage  was  made  by 
Baaden  and  wife  to  William  H.  Child,  to  secure  the  pay- 
ment of  $3,775,  with  interest.  Child  assigned  it  to  the 
complainant.  The  defence  is  usury.  The  answer,  which  is 
filed  by  Baaden  and  his  wife,  sets  up  an  agreement  by  them 
with  the  mortgagee,  on  the  making  of  the  loan,  for  a  pre- 
mium of  §150  for  the  loan,  which,  they  say  in  the  answer, 
was  of  the  sum  of  $8,625.  According  to  the  answer,  the 
$150  were  added  to  the  amount  of  the  loan,  and,  with  il, 
secured  by  the  mortgage.  The  proof  fails  to  support  the 
answer.  Baaden,  who  alone  swears  to  the  alleged  agree- 
ment, explicitly  admits,  in  his  testimony,  that  there  was  due 
to  Child,  when  the  mortgage  was  made,  the  sum  of  $3,775, 
the  amount  for  which  it  was  given.  Besides,  Child  swears 
that  he  did  not  make  the  alleged  agreement. 
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Baaden  testifies  that  he  paid  the  complainant  $400,  in  two 
payments  of  $200  each,  for  interest  beyond  the  legal  rate. 
Nothing  is  said  on  this  subject  in  the  answer.  It  appears 
that  the  money  was  not  paid  to  the  complainant  at  all,  but 
to  William  H.  Havens,  who,  at  the  time,  was  her  agent  to 
collect  the  interest  on  the  mortgage.  It  also  appears  that 
she  never  received  it,  or  any  part  of  it.  It  was  paid  to 
Havens,  as  he  swears,  as  his  commission  for  obtaining 
further  forbearance,  and  was  paid  pursuant  to  an  agreement 
between  him  and  Baaden  to  that  effect.  Baaden,  on  being 
recalled,  admits  that  it  was  not  paid  for  interest.  The  com- 
plainant is  not  chargeable  with  the  money.  There  will  be 
a  decree  in  accordance  with  the  above  conclusions. 


Daniel  F.  Appleton 

V. 

Benjamin  F.  Small  and  wife  and  others. 

An  alleged  mistake  in  the  description  of  lands  in  a  release  of  part 
of  premises  covered  by  a  mortgage,  such  release  having  been  given  by 
the  mortgagee,  cannot,  on  foreclosure,  be  set  up  to  the  detriment  of  an 
assignee  of  the  mortgage. 

Bill  to  foreclose,  and  cross-bill  for  reformation  of  release. 
On  final  hearing  on  pleadings  and  proofs. 

Mr.  Leon  Abbett,  and  Mr.  W.  J.  A.  Fuller  of  N"ew  York, 
for  complainant. 

Mr.  G.  A.  Kingsley^  for  defendants  Stone  and  wife. 

Mr.  J.  W.  Field,  for  Jewell  &  Sons  and  Alfred  Spencer. 
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The  Chancellor. 

The  original  suit  is  brought  to  foreclose  a  mortgage 
given  by  the  defendant  Small,  and  his  wife,  to  the  Howard 
Savings  Institution,  dated  August  23d,  1867,  on  land  in 
West  Orange,  in  the  county  of  Essex,  to  secure  the  pay- 
ment of  $9,000  with  interest,  and  assigned  to  the  com- 
plainant in  that  suit  in  1871.  All  the  land  covered  by  the 
mortgage  has  been  released  except  three  parcels,  the  legal 
title  to  one  of  which,  a  piece  six  inches  wide,  is  in  the 
mortgagor,  Small;  the  title  to  another  in  the  defendant 
Stone,  and  the  title  to  the  rest  is  in  the  defendant  Benja- 
min Einch.  The  only  question  presented  for  adjudication 
is  as  to  the  relief  prayed  by  the  cross-bill.  That  bill  was 
filed  by  the  defendant  Stone,  for  the  reformation  of  a 
release  given  by  the  Howard  Savings  Institution,  to  Small, 
dated  June  11th,  1870,  and  recorded  on  the  12th  of 
October  following,  by  which  the  institution  released  from 
the  incumbrance  of  its  mortgage,  a  part  of  the  mortgaged 
premises  by  a  description  which  began  at  a  point  on  the 
southerly  side  of  Fairview  avenue,  at  a  specified  distance 
from  a  designated  road,  and  then  described  the  property  re- 
leased by  courses  an&  distances,  and  metes  and  bounds. 
Stone  alleges  that  the  beginning  point  was  erroneously,  and 
by  mutual  mistake  of  the  parties  to  the  instrument,  stated 
in  the  release  to  be  eight  hundred  and  twenty  feet  from 
the  road,  instead  of  eight  hundred  and  ninety-five  feet 
and  six  inches,  and  asks  that  the  deed  be  rectified 
accordingly.  But  there  is  no  proof  whatever  of  mutual 
mistake. 

The  savings  institution  appears  to  have  released  exactly 
what  it  was  asked  to  release.  It  is  urged,  on  behalf  of 
Stone,  that  in  the  application  for  the  release  it  was  requested 
to  release  the  part  of  the  mortgaged  premises  which  had 
previously  been  mortgaged  by  Small  to  Wheeler  Lindsley, 
by  mortgage  dated  March  1st,  1870,  and  registered  on  the 
6th  of  October  following.  But  it  does  not  appear,  by  the 
written  request  for  the  release,  that  there  was  any  connec- 
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tion  between  the  release  and  the  Lindsley  mortgage.  The 
request  was  made  by  Small,  through  his  attorney,  and 
states  that  he  is  desirous  of  having  two  acres  (without  other 
or  further  designation)  of  the  premises  mortgaged  to  the 
institution,  released  from  the  incumbrance  of  the  mortgage 
of  the  latter,  to  enable  him  to  cut  the  two  acres  up  into 
building  lots,  and  erect  some  houses  thereon,  which,  he 
adds,  will  enhance  the  value  of  the  remainder  of  the  mort- 
gaged premises.  No  reference  is  made  in  any  way  to  the 
Lindsley  mortgage. 

There  was  nothing  to  show  or  suggest  to  the  savings 
institution  that  there  was  probably  a  mistake  in  the  descrip- 
tion. It  began  at  no  monument,  landmark  or  line,  but 
merely  at  a  point  located  at  a  certain  distance  from  a  road, 
and  no  mistake  was  shown  or  suggested  by  any  bound, 
monument,  landmark,  course  or  distance.  As  against  the 
savings  institution,  were  it  still  the  holder  of  the  mortgage, 
there  would  be  no  equity  to  reform  the  release.  As  against 
the  complainant  in  the  original  bill,  who  had  no  notice  of 
any  claim  that  there  was  a  mistake  until  after  his  bill  was 
filed  (for  Stone  alleges  that  it  was  not  until  after  this  suit 
was  brought  that  it  was  discovered  that  there  was  any  mis- 
take), there  is  of  course  none.  Losey  v.  Simpson^  3  Stock. 
24j6\  Danhury  v.  Robinson,  1  McCart.  213;  Starr  v.  Has- 
kins,  11  a  E.   Gr.  J^U. 

The  cross-bill  will  be  dismissed,  with  costs,  and  there  will 
be  a  decree  in  the  original  suit  for  foreclosure  and  sale. 
The  Finch  property  should  be  first  sold.  Finch  agreed 
with  Small  that  he  would  pay  the  complainant's  mortgage, 
and  the  amount  of  it  was  allowed  to  him  as  so  much  of 
the  consideration  of  the  conveyance  of  the  property. 
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William  M.  Gawtry  and  others 

V. 

"Warren  Leland  Sr.  and  others. 

1.  Lands  bordering  on  the  ocean  by  a  bluff,  were  conveyed  expressly 
subject  to  a  covenant  that  the  grantee,  his  heirs  &c.,  would  not  at  any 
time  thereafter  build  or  suffer  to  be  built,  erected  or  moved,  any  build- 
ing or  structure  on  any  part  of  the  lot  eastward  of  a  designated  line, 
and  that  they  would  not  suffer  to  be  done  any  act,  matter  or  thing 
which  might  at  any  time  thereafter  in  anywise  obstruct  or  interfere 
with  the  view  or  prospect  from  the  adjoining  hotel  of  the  grantor 
across  that  part  of  the  lot,  but  that  the  grantee,  his  heirs  or  assigns, 
might,  nevertheless,  erect  any  bough-house  on  the  margin  of  the  ocean 
bank  of  the  lot,  or  any  bath-house  at  the  foot  of  the  bank. — Held,  that 
the  construction  of  a  pavilion  along  the  entire  ocean-front  of  the  lot 
(even  though  of  no  greater  height  than  a  bough-house)  is  a  violation 
of  the  covenant,  both  from  its  extent  and  its  obstruction  of  the  view. 
The  fact  that  a  portion  of  such  pavilion  extends  below  high-water 
mark,  upon  lands  belonging  to  the  state,  is  no  justification  for  its 
erection  in  violation  of  the  covenant. 

2.  The  owner  of  land  the  surface  water  from  which  usually  flows 
over  his  neighbor's  lands,  has  no  right  to  permit  it,  after  being  mixed 
with  noxious  matter  on  his  land,  to  flow  on  the  lands  of  his  neighbor. 


Bill  for  injunction.  On  motion  to  dissolve,  on  bill  and 
answer  and  affidavits. 

Mr.  John  E.  Lanning,  for  the  motion. 

Mr.  JR.  Allen  Jr.,  contra. 

The  Chancellor. 

The  complainants,  who  are  the  owners  of  the  Mansion 
House  hotel  premises  at  Long  Branch,  and  keep  the  hotel, 
bring  suit  against  the  Messrs.  Leland,  defendants,  who  own 
what  is  known  as  the  Ocean  Hotel  property,  and  keep  that 
hotel,  to  restrain  them  from  violating  a  covenant  against 


886  CASES  m  CHANCERY.  [31  Eq. 

Gawtry  v.  Leland. 

building  upon  a  part  of  the  land  of  the  latter;  and,  also,  to 
restrain  them  from  building  on  the  land  of  the  complain- 
ants, and  against  continuing  a  nuisance  of  foul  water  flow- 
ing from  their  land  upon  that  of  the  complainants,  to  and 
under  their  stables  (in  which  are  kept  a  large  number  of 
horses),  to  their  great  annoyance  and  injury. 

The  premises  upon  which  is  being  erected  on  the  land 
of  the  defendants  that  part  of  the  building  complained  of, 
are  the  southern  part  of  the  Ocean  Hotel  property,  and  are 
about  one  hundred  and  forty  feet  in  front  on  the  ocean. 
They  are  the  extreme  easterly  part  of  a  lot  of  about  three 
acres  and  a  half,  which  was  sold  and  conveyed  by  Samuel 
Laird  to  "Woolman  Stokes,  in  March,  1859,  under  which  con- 
veyance the  defendants  derive  their  title  to  the  lot.  The  com- 
plainants hold  their  title  to  the  Mansion  House  property 
also  under  Laird,  but  through  conveyances  subsequent  to  that 
made  to  Stokes.  When  the  conveyance  to  Stokes  was 
made,  the  Mansion  House  property  was  owned  by  Laird, 
and  occupied  by  him  for  the  uses  of  a  summer  hotel,  to 
which  it  is  still  devoted.  The  conveyance  to  Stokes  was 
expressly  subject  to  the  terms  and  conditions  of  an  agree- 
ment made  by  and  between  Stokes  and  Laird,  dated  January 
26th,  1859,  and  recorded  in  the  Monmouth  county  clerk's 
office,  in  respect  to  the  sale  and  conveyance  of  the  lot  of 
three  acres  and  a  half  by  the  latter  to  the  former.  By  that 
agreement,  Laird  covenanted  to  convey  the  property  to 
Stokes,  for  the  consideration  therein  mentioned;  and 
Stokes,  on  his  part,  covenanted  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  that  he  and  they 
would  not,  at  any  time  thereafter,  build,  or  suffer  to  be 
built,  erected  or  moved,  any  buildings  or  structure,  on  any 
part  of  the  lot  which  lay  eastward  of  a  line  six  chains  and 
twenty  links  from  the  rear  of  the  west  line  of  the  lot,  and 
that  he,  his  heirs  or  assigns,  would  not  suffer  to  be  done  any 
act,  matter  or  thing  which  might,  at  any  time  thereafter,  in 
anywise  obstruct  or  interfere  with  the  view  or  prospect  from 
the  Mansion  House,  across  the  eastward  part  of  the  lot,  and 
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that  Laird,  his  heirs  or  assigns,  might  forthwith  abate  any- 
such  obstruction  or  erection  from  the  eastward  part  of  the 
lot,  without  any  molestation  from  Stokes  or  his  representa- 
tives; but  it  was  provided  that  nothing  therein  contained 
should  be  construed  to  prevent  Stokes,  his  heirs  or  assigns, 
from  erecting  any  bough-house  on  the  margin  of  the  ocean 
bank  of  the  lot,  or  bath-house  at  the  foot  of  the  bank. 

By  the  agreement.  Laird  and  Stokes  bound  themselves, 
their  heirs,  executors,  administrators  or  assigns,  each  to  the 
other,  in  the  sum  of  $500  liquidated  damages,  to  be  paid  by 
the  party  violating  the  agreement  to  the  other  party;  but  it 
was  thereby  declared  to  be  further  agreed,  that  the  payment 
of  the  liquidated  damages  should  not  be  construed  to  allow 
either  of  the  parties  to  violate,  or  to  continue  to  violate, 
any  of  the  agreements. 

The  complainants  allege,  and  it  appears,  that  the  Lelands, 
in  violation  of  the  covenant  not  to  build  or  obstruct  the 
view,  are  constructing  a  building  along  the  entire  ocean- 
front  of  the  Stokes  lot,  and  extending  beyond  the  line,  upon 
the  complainants'  land  adjoining.  They  allege,  and  it 
appears,  also,  that  the  defendants  have  no  right  to  build 
upon  the  land  of  the  complainants.  It  is  insisted  by  the 
complainants,  that  the  building  on  the  defendants'  land  will 
materially  interfere  with  and  obstruct  the  view  of  the  ocean 
from  the  Mansion  House,  to  the  serious  damaee  of  the 
complainants,  and  materially  diminish  the  value  of  their 
property. 

The  defendants  admit  that  a  small  part  of  the  building  is 
(but,  they  allege,  merely  by  mistake)  being  constructed  upon 
the  land  of  the  complainants,  without  right  or  authority  to  put 
it  there.  As  to  the  rest  of  the  building,  they  insist  that  it  is 
within  the  exception  in  the  covenant;  that  it  is  only  an  im- 
proved bough-house ;  and,  also,  that  it  will  not  materially 
obstruct  the  view.  They  allege  that  it  is  built,  in  part,  upon 
land  the  title  to  which  has  been  derived  from  the  state  of 
New  Jersey,  being  below  ordinary  high-water  mark,  and  that 
the  complainants  have  acquiesced  in  the  construction  of  the 
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building,  with  full  knowledge  of  its  character  and  proposed 
extent,  for  so  long  a  period  as  to  debar  them  from  any  right 
to  the  enforcement  of  the  covenant  in  equity. 

The  existence  of  the  covenant,  and  the  reference  to  it  in 
the  deed,  are  admitted.  The  defendants  claim  to  have 
acted  in  actual  ignorance  of  either,  but  they  are,  of  course, 
under  the  circumstances,  chargeable  with  knowledge  of 
both.  The  building  is  what  is  known  as  a  pavilion,  extends 
along  the  whole  front  of  the  Stokes  lot,  and  is  intended  to 
be  permanent.  The  covenant  provides  against  the  erection 
of  any  building  or  structure  on  that  part  of  the  lot,  except  a 
single  bough-house,  which  is  understood  to  be  a  rustic  sum- 
mer-house of  but  small  dimensions,  constructed  in  part  of 
the  boughs  of  trees,  and  intended  merely  to  furnish  a  seat 
for  a  few  persons,  in  the  shade,  on  the  bank  of  the  ocean. 
If  it  were  to  be  held  that,  in  character,  the  pavilion  is  sub- 
stantially the  same  as  a  bough-house,  yet,  by  its  extent,  it 
would  be  a  violation  of  the  covenant.  It  is  obvious  that  it 
was  the  intention  of  the  parties  to  stipulate  that  the  ocean- 
front  of  the  lot  should  be  kept  free  from  everything  which 
could,  in  any  way,  to  any  considerable  extent,  obstruct  the 
view  of  the  ocean  over  it  from  the  Mansion  House.  It  was 
manifestly  not  within  their  intention  to  authorize  the  con- 
struction of  a  building  which,  though  not  higher  than  a 
bough-house,  or  in  its  construction  more  obstructive  of  the 
view  than  such  a  house  of  the  same  extent  would  be,  would 
extend  along  the  entire  front  of  the  lot.  It  is  not  to  be  for- 
gotten that  the  covenant  expressly  provides  against  any 
building  or  structure  except  a  bough-house.  A  reasonable 
construction  will  be  given  to  the  covenant;  one  in  accord- 
ance with  the  intention  of  the  parties. 

In  Kirkpatrick  v.  Peshine,  9  0.  E.  Gr.  206,  it  was  held 
that  the  erection  of  a  bay-window,  extending  beyond  a 
certain  line,  was  a  violation  of  an  agreement  that  the  build- 
ing should  not  extend  beyond  that  line,  and  that  equity 
would  restrain  such  violation. 
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Ill  Child  V.  Douglas,  Kay  560,  it  was  held  that  the  build- 
ing of  a  wall  or  fence  of  fifteen  feet  high,  across  a  strip  upon 
which  the  defendant  was  bound,  by  covenant,  not  to  erect  a 
building,  would  be  a  violation  of  the  covenant. 

The  building  in  question  is  manifestly  a  violation  of  the 
covenant. 

As  to  the  claim  that  a  portion  of  the  building  is  on  land 
below  the  high-water  line  of  the  ocean,  it  appears  that  but  a 
very  small  and  inconsiderable  portion  (a  corner)  is  over  the 
line.  Covenants  controlling  the  enjoyment  of  laud,  even 
though  not  binding  at  law,  will  be  enforced  in  equit}',  pro- 
vided the  person  into  whose  hands  the  laud  passes,  has 
taken  it  with  notice  of  them.  As  before  stated,  notice  of 
the  covenant  in  this  case  must  be  imputed  to  the  defendants. 

They,  therefore,  should  be  restrained,  unless  the  defence 
of  acquiescence  set  up  in  their  answer  is  to  prevail.  That 
defence,  however,  is  met  and  overthrown  upon  this  motion 
by  the  explicit,  positive,  thorough  and  unequivocal  denial 
of  the  complainants  as  to  their  knowledge  of  the  plan  and 
construction  of  the  work  prior  to  the  time  of  giving  notice 
to  the  defendants  that  they  must  not  proceed  with  the 
building,  because  it  was  in  violation  of  the  covenant. 

It  remains  to  consider  the  other  feature  of  the  case — the 
alleged  nuisance  of  foul  water  which  the  defendants  per- 
mit to  run  from  their  premises  upon  those  of  the  complain- 
ants. The  flowing  of  the  water  is  not  denied,  nor  is  it 
denied  that  it  is  combined  with  foul  liquids  and  substances 
from  the  cesspools  and  gas-works  of  the  defendants  upon 
their  premises ;  but  it  is  insisted  that  the  water  is  only  sur- 
face water  which  collects  upon  the  defendants'  premises  in 
considerable  quantities,  in  one  corner  thereof,  because  of 
the  fact  that  the  complainants  have  raised  the  grade  of  an 
adjoining  road  belonging  to  them,  and  filled  a  ditch  along- 
side thereof,  through  which  the  water  from  the  defendants' 
premises  previously  was  discharged;  and  it  is  said  that 
this  water  so  collected  is  made  to  overflow  and  run  upon  the 
complainants'  land  by  the  increase  of  the  surface  water  in 
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times  of  rain.  The  evidence  shows  that  the  water  is  of  a 
very  objectionable  character,  and  a  nuisance  upon  the  com- 
plainants' premises.  Although  the  right  of  the  defendants 
to  permit  the  surface  water  to  collect  and  remain  on  their 
premises,  so  long  as  it  does  no  injury  to  others,  is  not  dis- 
puted, it  is  clear  that  it  is  their  duty,  if  such  water  becomes 
oflensive  from  the  substances  or  liquids  upon  their  land,  to 
prevent  it  from  flowing  upon  the  land  of  the  complainants, 
and  the  fact  that  the  offensive  water  is  surface  water  will 
not  discharge  the  defendants  from  the  duty  of  so  using  their 
premises  in  respect  thereto  as  not  to  injure  their  neighbors. 
The  motion  will  be  denied,  with  costs. 


Hannah  E.  Swallow 

V. 

Clarissa  Swallow  and  others. 

A  testator  devised  to  his  two  sons,  Willuim  and  Enoch,  in  fee,  in 
equal  shares,  all  his  lands  &c.,  but  if  either  of  them  died  without  leav- 
ing lawful  issue,  the  widow  of  such  decedent  should,  so  long  as  she 
remained  such  widow,  receive  one-third  of  the  rents  of  the  real  estate 
devised  to  such  decedent,  and  after  her  decease  that  real  estate  should 
be  equally  divided  among  all  the  testator's  children  then  living. 
Enoch  died  after  the  testator,  leaving  a  widow,  but  no  lawful  issue. 
By  a  voluntary  partition  between  William  and  Enoch,  certain  lands 
were  set  ofiF  to  Enoch  as  his  share,  and  these  lands  Enoch  afterwards 
conveyed  to  his  wife,  the  complainant.  On  a  bill  by  her  against  all  of 
Enoch's  brothers  and  sisters  for  an  account  of  one-third  of  the  rents 
and  profits  of  the  lands  so  set  oft"  to  Enoch, — Held, 

(1)  That  Enoch's  conveyance  to  the  complainant  is  no  bar  to  her 
account,  because  Enoch's  estate  therein,  and  of  course  complainant's, 
was  determined  by  his  death  without  lawful  issue. 

(2)  That  complainant  is  not  entitled  to  an  account  of  the  rents  and 
profits  against  those  of  Enoch's  brothers  and  sisters  who  have  not  been 
in  possession  of  the  premises  nor  received  any  part  of  the  rents. 

(3)  That  a  receiver  will  not  be  appointed,  since  the  complainant  may 
obtain  possession  of  her  portion  of  the  premises  and  manage  it  for 
herself. 
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Bill  for  an  account  &c.  On  final  hearing  on  pleadings 
and  proofs.  • 

Mr.  J.  A.  Bullock,  for  complainant. 

3Ir.  H.  A.  Muck,  for  answering  defendant. 

The  Chancellor. 

Nicholas  Swallow  by  his  will  devised  to  his  two  sous, 
William  and  Enoch,  in  fee,  in  equal  shares,  all  his  lands, 
tenements,  hereditaments  and  real  estate,  with  a  specified 
exception,  subject  to  certain  charges.  He  also  ordered  that 
if  either  of  them  should  die  without  leaving  lawful  issue, 
the  widow  of  the  decedent  should,  so  long  as  she  remain 
such  widow,  receive  one-third  of  the  rents  of  the  real 
estate  devised  to  the  decedent;  and  he  also  directed  that 
after  her  decease,  that  real  estate  should  be  equally  divided 
among  all  his  (the  testator's)  children  then  living.  Enoch 
died  June  4th,  1868,  after  the  testator's  death,  leaving  no 
issue,  but  leaving  a  widow.  She  was  not  his  wife  when  the 
will  was  made,  but  became  his  wife,  however,  before  the 
testator's  death.  The  bill  is  filed  by  her  against  the 
brothers  and  sisters  of  Enoch,  and  the  husbands  of  those 
of  the  latter  who  are  married,  for  an  account  and  payment 
of  one-third  of  the  rents  and  profits  since  April  Ist,  1874, 
of  the  part  of  the  real  estate  so  devised  to  William  and 
Enoch,  which,  by  a  voluntary  partition  between  them  and 
mutual  releases,  was  set  off  to  the  latter. 

The  answer  of  Clarissa  Swallow  (who  is  the  only  defend  - 
ant  who  has  answered)  raises  a  question  of  construction  of 
the  will,  as  to  whether  the  complainant  is  entitled  to  the 
benefit  of  the  provision  for  the  widows  of  the  testator's  sons, 
seeing  that  she  was  not  the  wife  of  Enoch  when  the  will 
was  made.  It  also  sets  up  a  conveyance  by  deed,  made  by 
Enoch  to  another  person,  for  the  property  released  to  him, 
and  a  conveyance  of  the  property  by  his  grantee  to  the 
complainant.  It  also  alleges  that  Clarissa  Swallow  has  not 
26 
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been  in  possession  of  the  property  during  the  period  in 
respect  to  which  the  account  is  claimed,  and  that  she  is, 
therefore,  not  liable  to  account  to  the  complainant  in  respect 
to  the  rents  and  profits. 

The  question  of  construction  was  adjudicated  upon  in 
favor  of  the  complainant,  in  Swallow  v.  Swallow's  adm'r,  12 
C.  E.  Gr.  '278.  It  may  be  added  to  what  was  said  there, 
that  it  is  noteworthy  that  the  provision  is  not  for  the  widow 
of  Enoch  alone,  but  for  the  widow  of  either  of  the  sons. 

Obviously,  the  conveyance  set  up  in  the  answer  can  have 
no  effect  upon  the  complainant's  claim.  Her  husband's 
estate  in  the  property  was  a  fee  defeasible  on  his  dying 
without  leaving  lawful  issue,  and  he  having  died  without 
leaving  lawful  issue,  on  his  death  the  estate  conveyed  to 
her  was  determined. 

It  is  insisted  by  the  complainant's  counsel  that  the  ques- 
tion of  the  liability  of  the  defendants  was  also  passed  upon 
in  Swallow  v.  Swallow's  adm'i\  favorably  to  the  complain- 
ant, and  adversely  to  the  defendants  in  this  suit.  That 
cause  came  before  me  on  a  rehearing  of  a  decree  advised 
by  the  vice-chancellor.  His  conclusion  as  to  the  persons 
who  were  liable  to  pay  the  rent  to  the  complainant  for  the 
time  she  had  been  out  of  possession,  was  approved,  and  it 
was  held  that  she,  being  out  of  possession,  was  entitled  to 
the  third  of  the  rents  at  the  hands  of  those  who  had  held 
the  possession  actually  or  constructively  as  against  her,  and 
that  under  these  circumstances  all  of  them  were  chargeable. 
The  testimony  warranted  the  conclusion  that  the  persons 
against  whom  the  decree  was  made  were  either  actually  in 
possession,  or,  if  not,  were  represented  in  the  possession  by 
those  who  were  actually  in  possession.  Indeed,  it  appears 
by  the  testimony  in  this  case  that  the  possession  in  question 
in  that  suit  was  by  concert  between  those  in  actual  posses- 
sion and  the  other  children  of  the  testator. 

But  the  question  now  presented  is,  whether  one  who  has 
not  been  in  possession,  either  actually  or  constructively,  and 
who  has  in  no  way  kept  the  complainant  out  of  possession, 
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nor  received  any  part  of  the  rents  or  profits,  is  chargeable 
with  the  complainant's  share  of  the  rents  which  were  or 
might  have  been  obtained  from  the  premises.  It  appears 
from  the  testimony  that  the  answ^ering  defendant  has  not 
been  in  possession,  and  has  exercised  no  control  over  the 
property,  and  that  she  has  not  received  any  of  the  rents  or 
profits  during  the  period  for  which  the  account  is  claimed. 

The  title  to  the  land  devised  to  Enoch  passed  in  fee,  on 
his  death,  to  his  brother  and  sisters.  Their  estate,  however, 
is  a  contingent  one;  it  is  defeasible  by  their  death  in  the 
life-time  of  the  complainant.  They  are  not  bound  to  till  or 
rent  the  property  for  the  benefit  of  the  complainant,  any 
more  than  she  is  bound  to  till  or  rent  it  for  them.  If  they 
or  any  of  them  go  into  possession  of  the  property,  she  is 
entitled  to  receive  from  the  possessor  or  possessors  one-third 
of  the  rental  value.  If  they  rent  it,  she  is  entitled  to  one- 
third  of  the  rents.  She  has  a  life-estate  in  one-third  of  the 
property ;  for  the  devise  of  one-third  of  the  rent  is,  in  the 
absence  of  any  expression  of  a  different  intention,  tanta- 
mount to  a  devise  of  one-third  of  the  land.  Diament  v. 
Lore,  2  Vr.  220 ;  Reed  v.  Reed,  9  Mass.  372.  She  is 
entitled  to  an  account  as  against  those  of  the  defendants 
who  have  been  in  possession  of  the  property  since  April 
1st,  1874,  but  not  as  against  any  others  of  them. 

It  was  suggested  on  the  hearing  that  the  court  would  ap- 
point a  receiver  to  manage  the  property.  The  case  is  not 
one  in  which  the  court  will  appoint  a  receiver.  The  com- 
plainant may  obtain  possession  of  her  just  share  of  the 
property,  and  manage  it  for  herself.  Of  the  defendants, 
William  Swallow  and  Joseph  Hampton  and  his  wife  are  the 
only  ones  who  can  be  required  to  account.  William  Swal- 
low appears  to  have  had  possession  for  1874,  and  the 
Hamptons  for  the  two  following  years.  There  is  no  evi- 
dence that  they  took  possession  by  concert  with  any  of  the 
other  defendants.  Joseph  Bond  had  possession  for  1877, 
but  he  is  not  a  party  to  the  bill,  and  it  does  not  appear  by 
whose  autliority  he  went  into  possession.      From  the  evi- 
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dence,  $150  a  year  would  be  reasonable  rent  for  the  prop-^ 
erty  while  possession  was  held  by  William  Swallow  and  the 
Hamptons.  The  bill  will  be  dismissed  with  costs  as  to 
Clarissa  Swallow,  and  as  to  the  other  defendants,  except 
"William  Swallow  and  the  Hamptons,  it  will  be  dismissed 
without  costs. 


Frederick  R.  Coudert  and  others,  trustees, 

V. 

William  Flagg  and  others. 

Part  of  a  commission  charged  for  negotiating  a  loan  was  retained 
by  the  attorneys  of  the  loaner  for  professional  services  connected 
therewith,  and  deducted  from  the  amount  loaned,  no  part  being^ 
received  by  the  mortgagee. — Held,  that  such  mortgage  was  not  usuri- 
ous, although  it  was  taken  in  the  name  of  the  attorneys  as  trustees  for 
the  loaner. 


Bill  to  foreclose.     On   final   hearing  on  pleadings   and 
proofs. 

Mr.  E.  W.  Ranyon,  for  complainants. 

Mr.  J.  H.  Jackson,  for  Flagg. 

The  Chancellor. 

The  complainants'  bill  is  filed  for  foreclosure  and  sale  of 
certain  mortgaged  premises  in  Plainfield.  The  mortgages 
are  dated  June  16th,  1876,  and  were  given  to  secure  the  sum 
of  $19,500  with  interest.  The  defence  is  usury.  It  appears 
from  the  evidence,  that  the  defendant  Flagg,  the  mortgagor, 
applied  to  Mr.  Mellick,  a  real  estate  agent  and  negotiator 
of  loans,  to  obtain  for  him  a  sum  of  money  on  mortgage  of 
the   premises.      He   wanted   $20,000.      The   agent   subse- 
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quently  applied  to  Messrs.  Coudert  Brothers,  attorneys  and 
counsellors-at-law,  of  the  cit}-  of  J^ew  York,  for  the  desired 
loau.  One  of  the  members  of  that  firm  examined  the  prop- 
erty, and  they  agreed  to  loau  for  clients  of  theirs  in  France 
(for  whom  they  were  trustees),  for  investment,  the  sum  of 
^19,500,  on  the  terms  of  a  bargain  previously  made  between 
Mr.  Mellick  and  Mr.  Flagg,  by  which  the  former  was  to 
have  a  commission  of  ten  per  cent,  for  obtaining  the  loan. 
The  loan  was  made,  and  the  bond  and  mortgages  given  to 
secure  it  accordingly,  a  commission  of  ten  per  cent., 
amounting  to  $1,950,  being  paid  for  the  loan.  Of  this  sum, 
part  went  to  Mr.  Mellick,  part  for  searches  of  the  title  &c., 
and  a  considerable  portion  to  Messrs.  Coudert  Brothers. 
The  whole  $19,500  were  furnished  and  paid  out  of  the  funds 
of  the  before-mentioned  clients  of  the  latter.  The  clients 
received  no  part  of  the  commission,  nor  any  advantage 
therefrom.  The  Messrs.  Coudert  Brothers  were  evidently 
dieting  in  the  business  merely  as  attorneys,  and,  therefore, 
the  fact  that  they  received  part  of  the  commission  will  not 
render  the  securities  taken  for  the  loan  usurious,  nor  make 
the  lenders  cbarc^eable  with  their  action.  The  fact  that  the 
mortgage  was  taken  in  their  names,  as  trustees,  will  make 
no  difference.     Dayton  v.  3Ioore,  3  Stew.  543. 

There  will   be    a   decree    for  the  complainants,  for  the 
principal  money  of  the  mortgages  and  the  interest  thereon. 


Oatharind  Olfva,  executrix  &c.  of  Sebastian o  Bacci- 
galupo,  deceased, 

V. 

Gabrello  Bunaforza  and  others. 

1.  A  bill  that  seeks  to  establish  the  lien  of  an  equitable  mortgage 
on  lands,  against  the  mortgagor,  his  grantee  and  a  mortgagee  of  the 
latter  with  notice  of  such  equitable  lien,  is  not  multifarious. 
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2.  The  covenant  under  which  the  equitable  mortgage  is  claimed^ 
included  all  of  the  covenantor's  property,  both  real  and  personal,  and 
especially  a  certain  house  and  lot,  describing  it. — Held,  that  it  wa& 
valid. 

3.  That  the  orphans  court  which  granted  letters  testamentary,  did 
not  require  security  from  an  executrix,  because  she  had  remarried^ 
constitutes  no  objection  to  her  proceeding  in  this  court. 

4.  Although  the  husband  of  an  executrix  is  a  proper  party,  his- 
non-joinder  cannot  be  taken  advantage  of  by  general  demurrer. 


Bill  for  relief.     On  general  demurrer. 
Mr,  G.  Collins,  for  demurrants. 
Mr.  H.  Wallis^  for  complainant. 

The  Chancellor. 

The  bill  is  filed  to  enforce  the  lien  of  an  equitable  mort- 
gage  on  a  lot  of  land  in  Hoboken,  conveyed  to  Gabrello- 
Bunaforza,  by  John  Gormley  and  wife,  February  27th,  1872, 
and  being  lot  No.  5  in  block  No.  18  on  a  map  of  property 
belonging  to  the  estate  of  John  G.  Coster,  deceased,  filed  in 
the  clerk's  (now  register's)  office  of  Hudson  county.  The 
lien  is  claimed  under  two  instruments  of  writing,  one  dated 
January  Ist,  1872,  and  the  other  July  19th,  1873,  made  and 
given  by  Gabrello  Bunaforza  to  Baccigalupo,  by  the  former 
of  which  Bunaforza  acknowledged  that  he  had  received  from 
Baccigalupo  $750  as  a  loan,  which  he  thereby  promised  to 
repay  in  one  year,  with  interest  half-yearly,  and  covenanted 
that,  in  case  of  default  in  the  payment  of  principal  or  inter- 
est when  due,  he  would  give  to  Baccigalupo,  his  executors, 
administrators  or  assigns,  a  good  and  sufficient  instrument 
of  mortgage  on  all  or  any  of  his  property,  both  real  and 
personal,  and  especially  on  the  lot  and  building  thereon 
"  situated  in  Newark  street,  block  18,  in  the  city  of  Hobo- 
ken, state  of  New  Jersey."  The  covenant  is  follow^ed  by 
the  declaration  that  the  money  had  been  kindly  lent  to- 
Bunaforza  hy  Baccigalupo,  to  pay  the  purchase-money  of 
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that  lot,  and  was  to  be  considered  as  a  part  of  the  purchase- 
money  thereof.  By  the  other  instrument,  the  time  for  pay- 
ment of  the  principal  of  the  loan  was  extended  for  a  year 
longer  (to  the  1st  of  January,  1874),  and  Bunaforza  cove- 
nanted faithfully  to  execute  the  covenants  of  the  former 
instrument.  The  money  has  never  been  repaid.  Bacciga- 
lupo  died  in  1875,  leaving  a  will,  of  which  the  complainant 
is  executrix.  Shortly  after  his  death  the  complainant  again 
married,  and,  after  her  second  marriage,  proved  the  will  and 
received  letters  testamentary  thereon.  On  the  14th  of  Au- 
gust, 1873,  Bunaforza  and  his  wife  conveyed  the  lot  to  Anto- 
nio Quirolo.  By  deed  dated  two  days  afterwards,  Quirolo  and 
his  wife  conveyed  an  undivided  half  of  the  property  to  the 
wife  of  Bunaforza.  By  mortgage  dated  January  6th,  1876, 
Quirolo  and  his  wife  mortgaged  the  whole  of  the  property 
to  Felice  Quirolo  to  secure  the  payment  of  §600  and  interest. 
By  deed  dated  November  25th,  1876,  Bunaforza  and  his 
wife  conveyed  the  undivided  half  of  the  premises  to  Antonio 
Quirolo,  and  thus  the  legal  title  to  the  whole  was  again 
vested  in  the  latter,  but  subject  to  the  mortgage  to  Felice 
Quirolo. 

The  defendants  insist  that  the  bill  is  multifarious ;  that 
there  is  a  defect  of  parties,  because  the  husband  of  the 
complainant  is  not  a  party  to  the  suit;  that  the  agreement 
is  on  its  face  void,  because  it  promises  to  mortgage  all  the 
covenantor's  property;  that  the  averment  of  notice  to  the 
Quirolos  is  insufficient,  and  that,  inasmuch  as  the  bill 
shows  that  the  complainant  married  after  the  death  of  her 
husband,  she  should  not  be  permitted  to  act  as  executrix 
until  it  appears  that  she  has  given  security. 

There  is  clearly  no  ground  for  the  criticism  that  the  bill 
is  multifarious.  The  complainant  seeks  to  establish  the 
lien  of  an  equitable  mortgage  against  the  mortgagor  and 
his  grantee,  and  an  encumbrancer  who  holds  a  mortgage 
given  by  the  latter. 

As  to  notice,  the  bill  not  only  alleges  that  tne  defendants 
all  had  full  knowledge  of  the  agreements  onwdiich  the  com- 
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plainant's  claim  is  based,  but  it  goes  further,  and  alleges 
that  the  deeds  and  mortgage  under  which  they  respectively 
claim,  were  made  with  the  intention  of  defeating  and  pre- 
venting the  enforcement  of  the  covenant.  The  objection 
based  on  the  ground  that  the  covenant  promises  to  mort- 
gage all  the  covenantor's  property,  is  untenable.  It  is 
enough  to  say  that  the  covenant  is  particularly  directed  to  a 
specified  lot.  Shakel  v.  Duke  of  Marlborough,  4-  Madd.  JfiS; 
Jones  on  Blortgages  §  163.  Nor  can  the  objection  based  on 
the  statute  which  authorizes  the  orphans  court  to  require 
security  of  an  executrix  who  marries  after  the  grant  of  let- 
ters testamentary,  be  maintained.  It  appears,  it  may  be 
remarked,  that  the  executrix  remarried  before  the  grant  of 
letters.  This  court  will  not  go  behind  the  letters.  jRgno's 
ex'r  V.  Bgno's  adm'r,  12  C.  E.  Gr.  522.  There  is  a  defect  of 
parties.  The  husband  of  the  complainant  should  be  joined 
with  her.  Williams  on  JEx'rs,  966  ;  1  Bishop's  Lav;  of  Mar. 
Worn.  %90.  The  demurrer  is  a  general  one,  however.  A 
demurrer  for  want  of  parties  should  be  special.  Mitford 
Gi.  PI.  180;  Willis's  Eq.  PI.  ^62.  It  will  be  overruled, 
with  costs,  with  leave  to  amend  it  in  ten  days  from  the  day 
of  the  order,  unless  the  complainant  shall,  in  the  mean- 
time, amend  by  making  her  husband  a  party  complainant 
with  her. 


Thomas  Steavart,  executor  &c,, 

V. 

Jane  Stewart  and  others. 

1.  In  order  to  avoid  a  will  for  uncertainty,  it  must  be  incapable  of 
any  clear  meaning. 

2.  A  wife  will  be  put  to  her  election  between  a  testamentarj'^  dispo- 
sition in  her  favor  and  her  dower,  when  it  clearly  appears  from  the 
will  that  the  testamentary  provision  was  intended  as  a  substitute  for 
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the  legal  one,  and  the  intention  will  be  implied  if  the  claim  of  dower 
would  be  clearly  inconsistent  with  the  will. 

3.  Gifts  to  "my  beloved  sons,"  naming  three  persons,  are  good, 
although  two  of  them  are  illegitimate. 


Bill  for  construction  of  will.     On  final  hearing  on  bill  and 
answer. 

Mr.  A.  B.  Woodruff,  for  complainant. 

Mr.  S.  Tattle,  for  the  answering  defendants. 

The  Chancellor. 

David  Stewart,  of  the  city  of  New  York,  by  his  will, 
dated  April  19th,  1877,  provided  as  follows : 

"First — After  all  my  just  debts  and  funeral  expenses  are  paid  and 
discharged,   I    do   hereby   order   and    direct   that,    as   soon   after   my 


Note. — An  unmarried  man  may,  without  violating  any  rule  of  law, 
provide  by  will  for  the  maintenance  of  his  illegitimate  children  {Dun- 
lap  V.  Robinson,  28  Ala.  100 ;  Harten  v.  Gibson,  \  De&auss.  139  ;  Bunn  v. 
Winthrop,  1  Johns.  Ch.  329;  Williams  v.  MacDougall,  39  Cal.  80);  and, 
if  legitimated  by  statute,  a  bastard  may  take  under  a  bequest  to 
"children"  [Shelton  v.  Wright,  25  Ga.  636;  McGunnigle  v.  McKee,  77 
Pa.  St.  81,  but  see  Thompson  v.  McDonab^,  2  Dev.  &  Bat.  Eq.  463),  or, 
one  to  "nephews"  [Brower  v.  Bowers,  1  Abb.  Dec.  214). 

In  Standen  v.  Standen,  2  Ves.  589,  a  devise  to  C.  M.  and  C.  E.,  legiti- 
mate son  and  daughter  of  C.  S.,  was  held  good,  although  both  C.  M.  and 
C.  E.  were  illegitimate. 

In  Rivers's  Case,  1  Atk.  4IO,  a  testator  gave  an  equal  share  of  his  real 
estate  to  each  of  his  two  sons,  J.  and  C.  Both  J.  and  C.  were  illegiti- 
mate.— Held,  that  they  both  took. 

In  Wilkinson  v.  Adam,  1  Ves.  &  Bea.  4^^i  ^^  Price  4^0,  a  residuary 
devise  by  a  married  man  who  had  no  legitimate  children,  "  to  the  chil  ■ 
dren  which  I  may  have  by  A.,  and  living  at  my  decease,"  was  held, 
after  their  reputation  as  children  of  the  testator  had  been  shown  by 
evidence,  to  vest  the  lands  devised  in  them,  as  a  class.  [This  case  has 
been  questioned.      Warner  v.  Warner.  15  Jur.  i^i.] 

In  Cartwright  v.  Vawdry,  5  Ves.  530,  a  trust  until  testator's  child  or 
children  should  attain  twenty-one  or  marriage,  and  then  to  pay  such 
of  them  as  became  of  age  or  married  one  fourth  of  the  whole  income, 
there  being  one  illegitimate  child  born  before  testator's  marriage  and 
three  legitimates  born  afterwards, — Held,  not  to  entitle  such  natural 
child  to  one-fourth. 


400  CASES  IN  CHANCERY.  [31  Eq. 

Stewart  v.  Stewart. 

decease,  my  executor  hereinafter  named  shall  take  charge  and  control 
of  all  my  personal  and  real  estate,  wherever  the  same  may  be,  and 
shall  sell  and  dispose  of  the  same  as  he  may  think  to  the  best  interest 
and  advantage  of  all  the  parties  hereby  interested  in  the  same. 

"Second — I  do  hereby  give,  devise  and  bequeath  unto  my  beloved 
wife,  Jane  Stewart,  one-third  of  all  ray  real  estate,  the  same  being  in 
the  town  of  Paterson,  in  the  state  of  New  Jersey. 

"Third — After  deducting  the  said  one  third  devised  and  bequeathed 
to  my  beloved  wife,  I  do  order  and  direct  that  the  rest,  residue  and 
remainder  of  the  moneys  derived  from  the  sale  of  my  said  real  estate 
be  equally  divided  between  the  following  persons:  1st,  I  do  hereby 
give,  devise  and  bequeath  unto  my  friend  Margaret  Stewart  a  one 
equal  undivided  one-fifth  part  of  the  profits  obtained  on  the  sale 
of  my  said  real  estate,  together  with  all  my  personal  property. 
Fourth  —  I  do  hereby  give,  devise  and  bequeath  unto  my  beloved 
son  David  Stewart,  a  minor,  under  the  age  of  twenty-one  years,  to  wit, 
now  of  the  age  of  fifteen  years,  one  equal  undivided  one-fifth  part  of 
the  profits  and  moneys  obtained  on  the  sale  of  my  said  real  estate. 
Fifth  —  I  do  hereby  give,  devise  and  bequeath  unto  my  beloved  son 
Alexander  Stewart,  a  minor,  under  the  age  of  twenty-one  years,  to 
vpit,  now  of  the  age  of  four  years,  one  equal  undivided  one-fifth  part 
of  the  profits  and  moneys  obtained  on  the  sale  of  my  said  real  estate. 


In  Bentley  v.  Blizard,  4  Jur.  {N.  S.)  652,  M.  B.  gave  the  whole  of  her 
estate  to  E.  B.,  then  living  with  her  as  her  husband,  for  life,  and  after- 
wards to  be  equally  divided  between  the  natural  children  of  the  said 
E.  B.  who  might  then  be  living.  There  were  then  living  with  M.  B. 
and  E.  B.  two  natural  children  which  she  had  had  by  him. — Held,  that, 
in  case  they  survived  E.  B.,  they  w^ere  entitled. 

In  Connor^s  Case,  2  Jones  &  Lat.  456,  a  bequest  was  made  to  pay  to  A. 
N.,  during  her  life  or  until  her  marriage,  for  the  support  of  her  chil- 
dren, W.  and  R.,  and  in  case  of  her  death  or  marriage  to  apply  it  to 
the  use  of  her  children.  The  testator  was  then  cohabiting  with  A.  N. 
and  had  had  by  her  two  illegitimate  children,  W.  and  R.,  named  in  his 
will,  and  no  others.  Subsequently  he  had  four  others. — Held,  that  W. 
and  R.  took  to  the  exclusion  of  the  others.  Also,  Medworth  v.  Pope,  27 
Beav.  71. 

In  Mortimer  v.  West,  3  Russ.  370,  a  gift  to  A.  and  B.,  who  were  illegiti- 
mate children,  and  every  other  child  or  children  of  M.  D.,  the  mother 
of  A.  and  B.,  "alive  at  my  decease  or  born  within  nine  months  after- 
wards," share  and  share  alike, — Held,  not  to  include  any  born  after  the 
date  of  the  will. 

In  Dorin  v.  Darin,  L.  R.  (7  //.  of  L.)  568,  a  man  who  had  two  illegiti- 
mate children  by  M.  C,  married  her,  and,  the  next  day,  by  will,  gave 
her  "  liberty  to  direct  the  disposal  of  the  property  among  our  children, 
by  will,  *  *  *  and,  should  she  make  no  will,  I  desire  that  the 
property  shall  be  divided  *  *  *  equally  between  my  children 
by  her."     He  had  no  children  born  afterwards,  but  always  treated  the 
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Sixth  —  I  do  hereby  give,  devise  and  bequeath  unto  my  beloved 
ion  Joseph  Stewart,  a  minor,  under  the  age  of  twenty-one  years,  to 
wit,  now  of  the  age  of  two  years,  one  equal  undivided  one-fifth  part 
of  the  profits  and  moneys  obtained  on  the  sale  of  my  said  real  estate. 
Said  bequeaths  being  independent  of  the  bequeath  made  to  my  said 
wife.  Seventh — I  do  hereby  order  and  direct  that  the  money  derived 
of  and  from  th^  sale  of  my  said  real  estate  shall  be  paid  over  to  such 
devisees  as  may  be  of  age  as  soon  after  my  death  as  may  to  my  said 
executor  seem  proper,  and  that  all  moneys  by  him  in  hand,  the  results 
of  the  sale  of  my  said  real  estate,  shall  be  invested  in  United  States 
securities  to  and  for  the  interest  and  advantage  of  my  said  children 
herein  named  who  may  at  the  time  of  the  sale  of  said  property  be 
minors.  Eighth — 1  do  hereby  nominate,  constitute  and  appoint  my 
beloved  brother  Thomas  Stewart,  of  the  town  of  Paterson,  state  of 
New  Jersey,  to  be  the  guardian  of  such  of  my  said  children  as  may  be 
minors  at  the  time  of  my  decease,  and  also  nominate,  constitute  and 
appoint  the  said  Thomas  Stewart  to  be  the  executor  of  this  my  last 
will  and  testament,  hereby  revoking  all  former  wills  by  me  made." 

The  bill  states  that  the  testator  died  August  24th,  1878, 
leaving  his  widow,  Jane  Stewart,  and  the  following  legiti- 
mate children,  all  by  her:     Mary  A.,  James  F.  and  David ; 


two  already  mentioned  as  his  own  children. — Held,  that,  aside  from 
the  widow's  interest,  the  estate  was  undisposed  of. 

In  Worts  V.  Cubbiit,  19  Beav.  4^1,  a  natural  daughter,  who,  in  a  pvior 
])art  of  the  will,  had  been  mentioned  by  her  christian  name  and  so 
described  as  one  of  the  daughters,  was  held  to  be  included  in  a  sub- 
sf-quent  general  gift  '"to  all  my  daughters."  A\so,  Uvans  v.  Davies,  7 
Hare  It98)  Owen  v.  Bryant,  2  DeG.  M.  &  G.  697,  13  E.  L.  &  E.  217 ;  but 
see  Bagley  v.  Mollard,  1  Buss.  &  Myl.  5S1. 

In  Barnett  v.  Tugwell,  31  Beav.  232,  a  residuary  gift  "  to  the  children, 
legitimate  or  illegitimate,  of  my  brother  H.  equally,"  was  held  good, 
and  to  be  divided  among  three  illegitimate  and  nine  legitimate  chil- 
dren of  H.,  who  survived  testator. 

In  HerherCs  Trusts,  1  Johns.  &  H.  121,  a  bequest  was  made  in  favor  of 
the  daughters  of  A.,  A.  having  died  seven  years  before  the  date  of  the 
will,  leaving  no  legitimate  children,  but  two  reputed  d  lughters,  who 
were  known  and  recognized  as  such  by  the  testator,  and  one  of  whom 
survived  him. — Held,  that  such  survivor  was  entitled. 

In  Woodhouslee  v.  Dalrymple,  2  Mer.  ^ID,  a  gift  "  to  the  children  of  C. 
K.,  living  at  ray  decease,"  such  children  being  illegitimate  but  recog- 
nized by  C.  K.  as  his  children,  and  C.  K.  dead  at  the  time  of  testator's 
death,  carried  the  property  to  them. 

In  Eraser  v.  Pigott,  1  You.  SSI/,,  a  bequest  was  made  among  testator's 
grandchildren,  being  children  of  his  late  sons,  W.  ^nd  J.,  whether  born 
in  wedlock  or  not.  J.  left  both  legitimate  and  illegitimate  children, 
W.  left  only  illegitimates. — Held,  that  only  the  legitimate  children  of 
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and  that  he  left,  also,  the  following  children,  reputed  to  be 
his  illegitimate  children  bv  one  Margaret  Stewart,  viz. : 
Alexander  Stewart,  aged  six  years,  and  Joseph  Stewart, 
aged  three  years  or  thereabouts. 

The  bill  presents  the  following  questions :  First — 
"Whether  the  testator  intended  that  his  executor  should  sell 
all  of  his  real  and  personal  estate,  or  whether,  as  to  his  real 
estate,  he  intended  that  one-third  of  it  should  just  be  set  off 
to  his  widow  as  her  dower,  or  his  devise  to  her,  and  only  the 
remainder  thereof  be  sold.  Second — Whether  Margaret 
Stewart  takes,  under  the  will,  one-fifth  of  the  proceeds  of 
the  sale  of  the  whole,  or  of  two-thirds  only  of  the  real 
estate,  or  one-fifth  of  the  profits  made  by  the  sale  thereof 
over  its  cost,  or  one-fourth  thereof,  and  what  share  she  does 
take.  Third — Whether  David,  Alexander  and  Joseph 
Stewart,  respectively,  take,  under  the  will,  one-fourth  or 
only  one-fifth  of  the  profits  or  moneys  to  be  obtained  by  a 
sale  of  the  real  estate,  and  to  what  share  they  are  respect- 


J.  could  take,  to  the  exclusion  of  J.'s  illegitimates,  and  that  the  ille- 
gitimates of  W.  could  also  take.  But  see  James  v.  Smith,  IJf,  Sim.  216 ; 
Overhiirs  Tnists,  1  Sm.  &  Giff.  S62. 

In  Meredith  v.  Farr,  2  Y.  &  C.  Ch.  525,  there  was  a  bequest  of  one- 
half  of  a  sum  to  the  children  of  A.  and  the  other  half  to  the  children 
of  B.,  the  latter  being  specifically  named.  Both  A.  and  B.  had  legiti- 
mate and  also  illegitimate  children. — Held,  that  only  the  legitimate 
children  of  A.  were  entitled,  but  that  all  the  children  of  B.  were  enti- 
tled because  they  were  named  in  the  will  ;  and  a  bequest  to  the 
•children  of  A.,  including  her  daughter  E.  (who  was  illegitimate),  is 
good,  A.  having  no  legitimate  child  named  E. 

In  Allen  v.  Webster,  2  Giff.  177,  under  a  designation  as  "  my  grand- 
son," a  legitimate  son  of  testator's  illegitimate  son  was  held  entitled. 

In  Gahh  v.  Prendergast,  1  Kay  &  Johns.  Jf39,  a  settlement  was  made  to 
all  the  children,  as  well  those  already  born  as  hereafter  to  be  born,  of 
A.  and  B.  his  wife.  A.  and  B.,  at  the  date  of  the  settlement,  had  been 
married  five  years.  They  never  had  any  legitimate  children,  but, 
before  her  marriage,  B.  had  several  children  still  living  who  were 
reputed  to  be  her  children  by  A. — Held,  that  such  children  were 
entitled. 

In  Doe  V.  Beynon,  12  Ad.  &  El.  JfSl.  a  testator  devised  to  M.  B.'s  three 
daughters,  M.,  E.  and  A.  When  the  will  was  made,  M.  B.  had  three 
legitimate  daughters  named  M.,  E.  and  A.,  but  E.  died  in  testator's 
life-time  (the  fact  of  such  death  being  concealed  from  him),  and  after- 
wards M.  B.  had  an  illegitimate  daughter  E. — Held,  that  E.  was  not 
entitled. 
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iv^ely  entitled.  Fourth — Whether  the  testator  intended  to 
dispose  of  all  his  real  and  personal  estate,  or  whether  he 
intended,  after  the  devise  to  his  wife,  to  devise  only  four 
undivided  fifth  parts  thereof,  and  to  die  intestate  as  to  the 
rest. 

The  defendants,  Jane  Stewart,  Mary  A.  Baron  (late  Stew- 
art) and  her  husband,  Sarah  J.  Brooks  (late  Stewart)  and 
her  husband,  James  F.  Stewart  and  his  wife,  and  David 
Stewart,  have  answered.  They  admit  all  the  material 
allegations  of  the  bill,  and  submit  the  following  additional 
questions  :  First — Whether  the  will  is  not  so  vague  and 
uncertain  that  its  judicial  construction  is  impossible,  and 
whether  the  will  is  not  therefore  void.  Second — Whether 
the  provisions  of  the  will  are  not  so  confused  and  contradic- 
tory that  the  intention  of  the  testator  is  not  ascertainable, 
and  whether  the  will  is  not  therefore  void.  Third — 
Whether  the  testator  intended  that  the  executor  should  sell 
the  real  estate  free  from  his  widow's  dower,  and  whether 


In  Wells's  Estate,  L.  R.  [6  Eq.)  599,  a  direction  to  pay  certain  slaares 
to  "all  my  children  living  at  my  decease,  except  my  son  T.,"  he  being 
illegitimate,  and  also  another  child  A.,  was  held  not  to  include  A. 
Also,  Ayles's  Trusts,  L.  R.  [1  Ch.  Biv.)  282 

In  Holt  V.  Sindrey,  L.  R.  [7  Eq.)  170,  under  a  trust  for  testator's 
daughter,  the  wife  of  J.  L.,  for  life,  and  then  unto  all  and  every  the 
child  or  children  of  such  daughter,  begotten  or  to  be  begotten.  The 
daughter  was  never  legally  married  to  J.  L.,  but  had  several  children 
by  him,  and  had  no  legitimate  children. — Held,  a  sufl&cient  designation 
to  entitle  them  to  take. 

In  Savage  v.  Robertson,  L.  R.  [7  Eq.)  176,  a  gift  to  testator's  unmarried 
sister,  by  name,  and  to  her  two  youngest  daughters,  entitles  them  to 
share  with  their  mother. 

In  Kerr^s  Trusts,  L.  R.  [Jj,  Ch.  Div.)  600,  a  fund  was  given  upon  trust 
for  such  of  the  children  of  M.  as  she  should  appoint.  M.  appointed 
to  her  children  E.  and  C,  their  executors  &c.,  for  their  own  use  and 
benefit.  E.  was  an  illegitimate  and  C.  a  legitimate  child. — Held,  that 
the  appointment  to  E.  was  void. 

In  Lepine  v.  Bean,  L.  R.  {10  Eq.)  160,  under  a  residuary  bequest  to 
the  children  of  M.,  an  illegitimate  child  of  the  testator  and  M.  may 
take,  he  having  no  other  children  living,  although  he  had  another  wife 
besides  M.     Also,  Dilley  v.  Matthews,    11  Jur.  [N.  S.)  4^5. 

In  Clifton  v.  Goodbun,  L.  R.  {6  Eq.)  278,  a  testatrix,  who  was  never 
married,  describing  herself  as  a  spinster,  bequeathed  her  property  in 
trust  for  her  children,  and,  in  a  codicil,  she  described  them  by  name. — 
Held,  that  all  of  her  illegitimate  children   living  at  her  death,  and 
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the  widow  is  not  entitled  to  her  dower  besides  the  third  of 
the  proceeds  of  the  real  estate. 

The  intention  of  the  testator,  though  somewhat  obscurely 
expressed,  can  be  discerned  in  the  provisions  of  this  will. 
It  must  be  an  extreme  case  in  which  the  court  will  hold  a 
will  void  for  uncertainty.     Den  v.  McMurtiie,  3  Gr.  276. 

"  In  the  construction  of  wills,"  says  Mr.  Jarman,  "  the  most 
unbounded  indulgence  has  been  shown  to  the  ignorance, 
unskilfulness  and  negligence  of  testators.  No  degree  of 
technical  informality,  or  of  grammatical  or  orthographical 
error,  nor  the  most  perplexing  confusion  in  the  collocation 
of  words  or  sentences,  will  deter  the  judicial  expositor  from 
diligently  entering  upon  the  task  of  eliciting  from  the  con- 
tents of  the  instrument  the  intention  of  its  author,  the  faint- 
est traces  of  which  will  be  sought  out  from  every  part  of 
the  will,  and  the  whole  carefully  weighed  together."  1  Jarm. 
on  Wills  S15.     Said  Sir  John  Leach,  V.   C,  in  Mason  v. 


including  one  born  after  the  will  was  made,  were  entitled  to  her 
property. 

In  Lakes  v.  Hordem,  L.  R.  {1  Ch.  Div.)  6Jf.J^,  residuary  personal  estate 
bequeathed  to  "  all  and  every  my  daughters,  in  equal  shares,  who  shall 
attain  the  age  of  twenty-one  years,  or  marry," — Held,  that  as  testator 
had  no  legitimate  childron,  his  three  daughters  were  intended. 

In  Hill  V.  Crooh  L.  B.  [3  Ch.  Div.)  773,  [6  H.  of  L.)  265,  a  trust  to 
stand  possessed  (after  the  death  of  M.,  the  wife  of  J.  C,  without 
appointment)  for  the  child  or  children  of  M.  C, 'was  held  good, 
although  the  marriage  of  J.  C.  and  M.  was  not  lawful,  their  children, 
however,  being  alive  and  recojrnized  as  such  by  testator. 

In  Paul  V.  Children,  L.  R.  [12  Eq.)  16,  a  trust  in  favor  of  testator's 
niece  C.  and  her  husband,  and  for  her  child,  if  only  one,  or  all  her 
children  if  more  than  one.  C.  being  then  fifty  years  old,  and  having 
only  one  child,  born  before  her  marriage,  such  child  was  held  not  enti- 
tled.    See  Overkill's  Trusts,  1  Sm.  &  G.  362. 

In  Durrani  v.  Friend,  11  E.  L.  &  E.  2,  A.,  in  1847,  gave  to  his  adopted 
daughter  E.  the  residue  of  his  estate,  "'the  interest  to  be  paid  to  her 
until  her  first-born  son  should  attain  the  age  of  twenty-one."  E,  had 
an  illegitimate  son,  born  in  1844,  who  was  maintained  at  the  expense 
of  testator. — Held,  that  such  son  was  not  entitled.  Also,  Godfrey  v. 
Davis,  6  Ves.  1^3 ;  Ward  v.  Espy,  6  Humph.  ^7;  Miles  v.  Boyden,  3  Pick. 
213. 

In  Gill  V.  Shelley,  2  Russ.  &  Myl.  336.  a  share  was  given  to  the  chil- 
dren of  M.,  deceased.  M.  left  two  children,  one  legitimate  the  other 
not.  Evidence  was  admitted  to  prove  that  the  illegitimate  had 
acquired  the  reputation  of  being  the  child  of  M. ;  that  the  testatrix 
well  knew  it,  and  that  M.  left  only  those  two  children. 
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Bobinson,  2  Sim.  ^  Stu.  295,  "  In  order  to  avoid  a  will  for 
uncertainty,  it  must  be  incapable  of  any  clear  meaning." 

The  testator  meant  to  give  his  executor  power  to  sell  all 
his  property,  real  and  personal,  as  the  latter  might  deem 
most  advantageous  to  the  beneficiaries  under  the  will.  He 
did  not  intend  to  except  from  sale  any  part  of  his  real 
estate.  By  the  gift  of  one-third  of  his  real  estate  to  his 
wife,  he  intended  a  gift  of  one-third  of  the  proceeds  of  the 
sale  of  all  his  real  estate,  for  the  gift  is  not  only  immediately 
preceded  by  a  direction  to  sell  all  his  real  estate,  but  is 
immediately  succeeded  by  a  gift  of  the  residue  of  the  pro- 
ceeds, after  deducting  therefrom  the  third  given  to  his  wife, 
referring  to  the  devise  of  the  third  of  the  real  estate.  Of 
the  proceeds  of  the  sale  of  his  real  and  personal  property, 
he  meant  to  give  all  that  would  be  derived  from  the  per- 
sonal property,  after  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  to  Margaret  Stewart.     Of  the  pro- 


In  Leigh  v.  Byron,  1  Sm.  &  Giff.  4^6,  a  gift  equally  among  all  the 
children  of  L.,  was  held  to  embrace  two  illegitimate  as  well  as  the  one 
legitimate  child  of  L.  Also,  Edmunds  v.  Fessey,  29  Beav.  233 ;  Hartley 
V.  Tribber,  16  Beav.  510  ;  Sioaine  v.  Kennerly,  1  Ves.  &  Bea.  Jf.69 ;  Hart  v. 
Durand,  3  Anst.  68 Jf.. 

In  Ehringhaus  v.  Cartwright,  8  Ired.  39,  a  devise  "to  my  said  son  T. 
and  my  daughter  P.,  who  was  also  born  before  I  married  her  mother," 
was  held  not  to  prevent  the  heirs  of  P.  from  proving  that  P.  was  legiti- 
mate, although  T.  was  not.  See  Johnson  v.  Johnson,  1  Desauss.  595 ; 
Pearson  v.  Pearson,  lt.6  Cal.  609;  Kenyon  v.  Ashbridge,  35  Pa.  St.  157 ; 
Viall  V.  Smith,  6  R.  I.  417. 

In  Bayley  v.  Snelham,  1  Sim.  &  Stu.  78,  J.  S.,  who  had  married  a  sister 
of  his  deceased  wife,  and  had  one  son  of  that  marriage,  gave  the 
residue  of  his  property  to  all  of  his  children  by  his  reputed  wife. — Held, 
that  the  son,  beine  born  at  the  date  of  the  will,  was  entitled. 

In  Beachcroft  v.  Beachcroft,  1  Madd.  234,  under  a  bequest  by  an  unmar- 
ried man  "to  my  children,"  parol  evidence  was  admitted  to  show 
whom  the  testator  considered  as  his  children,  and  they  were  admitted 
to  take  as  a  class,  although  illegitimate  and  not  named  specifically  in 
the  will. 

In  Shearman  v.  Angel,  Bail.  Eq.  351,  a  testator  devised  part  of  his 
estate  to  his  "  mother,"  for  life,  and,  at  her  death,  to  her  children,  and 
devised  another  part  to  his  "sister."  The  testator  and  his  "sister" 
were  illegitimate  children  of  the  "  mother,"  who,  at  her  death,  left 
legitimate  children  surviving. — Held,  that  the  latter  took  the  first 
devise  exclusively. 

In  Gardner  v.  Heyer,  2  Paige  11,  a  testator  lived  and  cohabited  with 
M.  S.,  in  his  house,  and  had  by  her  four  natural  children,  a  son  called 
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ceeds  of  the  sale  of  his  real  estate,  he  intentlecl  that  one- 
third  should  go  to  his  wife,  and  that  the  rest  should  be 
equally  divided  between  Margaret  Stewart,  his  legitimate 
son  David,  and  his  illegitimate  sons  Alexander  and  Joseph. 
That  he  did  not  intend  to  die  intestate  as  to  any  part  of  his 
estate,  is  manifest.  All  his  personal  estate  is  given  to 
Margaret  Stewart,  and  he  directs  that  all  his  real  estate  be 
sold,  and,  after  giving  to  his  wife  one-third  of  the  proceeds, 
disposes  of  all  the  rest.  Though  in  the  gift  of  a  share  of  the 
proceeds  of  the  sale  of  the  real  estate  to  Margaret  Stewart, 
he  speaks  only  of  ''  profits,"  giving  to  her  an  equal 
undivided  fifth  of  the  "  profits  obtained  from  the  sale," 
while  in  the  gifts  to  David,  Alexander  and  Joseph,  he  gives 
to  each  of  them  a  fifth  of  the  "  profits  and  moneys  obtained 
from  the  sale,"  it  is  evident  that  he  intended  to  give 
her  the  like  share  of  the  same  fund  with  each  of  them. 
He  appears  to  have  used  the  word  "  profits "  by  mis- 
John  and  three  daughters  who  were  baptized  by  his  name  and  edu- 
cated and  acknowledged  by  him  as  his  children.  By  his  will,  he  gave 
to  his  son  John  $10,000,  and  to  each  of  his  daughters  $3,000. — Held,  a 
sufficient  description  and  designation  of  them  to  entitle  them  to  take 
as  legatees. 

In  Williams  v.  MacDougall,  39  Cal.  80,  a  testator  devised  all  of  his 
estate  to  his  two  legitimate  daughters  M.  and  F.,  subject  to  the  educa- 
tion &c.  of  A.,  B.  and  C,  "  my  hereinbefore-named  minor  children." 
A.,  B.  and  C.  were  illegitimate. — Held,  that  A.,  B.  and  C.  were  entitled 
to  education  &c.  according  to  testator's  situation  in  life. 

In  Jackson  v.  Hartshorne,  1  Code  [N.  Y.)  Rep.  91,  note,  a  testator, 
having  had  several  illegitimate  children  whom  he  recognized  as  his 
own,  married  their  mother,  and,  she  being  pregnant,  he  devised  his 
property  to  "  the  maintenance  of  my  wife  and  such  children  that  I 
may  have  had  by  her." — Held,  that  the  children  born  before  the  mar- 
riage could  not  take. 

In  Ferguson  v.  Mason,  S  Sneed  618,  a  testator  bequeathed  a  slave  to  his 
daughter  E.,  for  life,  with  remainder  to  his  granddaughter  H.  He  had 
an  illegitimate  granddaughter  H.,  the  daughter  of  E.,  and  also  a  legiti- 
mate one,  named  H.,  daughter  of  his  son. — Held,  that  the  latter  was 
entitled  to  the  remainder. 

In  Powers  v.  McEackron,  7  Rich.  [N.  S.)  290,  a  testator  desired  that 
all  of  his  estate  should  be  kept  together  until  his  youngest  living  child 
should  attain  the  age  of  twenty-one  years,  and  then  to  be  divided 
"among  my  wife  and  all  my  then  living  children  equally."  Testator 
married  S.  T.,  in  1813,  and  they  separated  in  1819,  having  had  several 
children.  In  1834,  S.  T.  and  her  children  removed  from  the  state.  In 
1843  and  subsequently,  testator  had  natural  children  by  S.  C,  whom 
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take,  instead  of  "  proceeds,"  or  an  equivalent  term.  That 
lie  meant  to  give  her  an  equal  share  in  the  whole  of 
the  remainder  of  the  proceeds  of  the  sale  of  the  real 
estate,  after  deducting  one-third  for  his  wife,  is  clear,  for  he 
provides  that,  after  deducting  the  third  given  to  his  wife, 
the  rest,  residue  and  remainder  of  the  moneys  derived  from 
the  sale  of  his  real  estate,  shall  be  equally  divided  among 
Margai-et  and  his  three  sons  above  mentioned,  referring  to 
them  as  "  the  following  persons,"  and  proceeding  to  name 
them ;  and  there  is  no  indication  of  any  contrary  or  differ- 
ent intention  by  any  disposition  of  any  part  of  the  proceeds 
of  the  sale  of  the  real  estate  in  any  other  way.  Again, 
there  could  be  no  equal  division  of  all  the  rest,  residue  and 
remainder  of  the  proceeds  of  the  sale  of  his  real  estate 
among  Margaret,  David,  Alexander  and  Joseph,  if  she  was 
to  receive  a  share  of  the  profits  only. 

The  testator  intended  to  give  to  Margaret,  David,  Alex- 


he  acknowledged  as  his  wife.  His  wife,  S.  T.,  died  in  1857,  and  before 
that  time  his  will  was  executed. — Held,  that  S.  C.  and  her  children 
were  entitled. 

Under  a  devise  to  B.,  for  life,  with  remainder  to  her  issue,  an  ille<!iti- 
mate  daughter  of  B.  cannot  take  [Doggett  v.  Moseley,7  Jones  [N.  C.)587; 
Gibson  V.  Moulton,  2  Dlsn.  158)  ;  so,  under  a  devise  to  the  lawful  issue  of 
a  life  tenant  [Black  v.  Cartmell,  10  B.  Mon.  188 ;  see  Miller  s  Appeal,  52 
Pa.  St.  lis);  so,  under  a  bequest  to  the  next  of  kin  of  J.  [Standley^s 
Estate,  L.  JR.  (5  Eq.)  303)  /  so,  to  two  illegitimate  children  and  over  if 
either  die  without  heirs  [Pratt  v.  Flamer,  5  Han.  &  Johns.  10). 

Under  a  bequest  to  testator's  widow  "  to  be  at  her  disposal  in  any- 
way she  may  think  best  for  the  benefit  of  herself  and/ami7y,"  a  bequest 
to  an  illegitimate  son  of  one  of  testator's  sons  is  valid.  Lambe  v.  Eames, 
L.  P.  [6  Ch.  App.)  597. 

The  above  cases  do  not  touch  the  question  as  to  the  undoubted  right 
of  a  state  to  authorize  bastards  to  inherit.  [Stevenson  v.  Sullivant,  5 
Wheat.  207 ;  Miller  v.  Williams,  66  III.  91;  Alexander  v.  Alexander,  31  Ala. 
241 ;  Drain  v.  Violeit,  2  Bush  155;  Allen  v.  Ramsey,  1  Mete.  [Ky.)  635 : 
Flintham  v.  Holder,  1  Dev.  Eq.  3^9;  Drake  v.  Drake,  4  Dev.  110;  Wag- 
goner V.  Miller,  4,  Ired.  48O  ;  Little  v.  Lake,  8  Ohio  289  ;  Wright  v.  Lore,  12 
Ohio  St.  619 ;  McCormick  v.  Cantrell.  7  Yerg.  615 ;  Swanson  v.  Suianson,  2 
Swan  Jf46 ;  Ash  v.  Way,  2  Gratt.  203.)  But  such  statutes  cannot  be 
retroactive.  [Hughes  v.  Decker,  38  Me.  153 ;  McCool  v.  Smith,  1  Black 459 ; 
Edwards  v.  Gaulding,  38  Miss.  118.  See  Rice  v.  Efford,  3  Hen.  &  Mun. 
225,  228,  note ;  Brower  v.  Bowers,  1  Abb.  App.  Dec.  214.)  Nor  legitimate 
bastards,  so  as  to  render  them  capable  of  inheriting  lands  in  another 
state.       [Smith  v.  Derv,  34  Pa.  St.  126;   Lingen  v.  Ling  en,  45  Ala.  4IO ; 
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ander  and  Joseph,  all  the  remaining  two-thirds  of  the  pro- 
ceeds of  the  sale  of  all  his  real  estate  after  deducting  the 
third  given  to  his  widow,  for  he  expressly  sa3-s  so.  He, 
indeed,  in  particularizing  the  gifts,  gives  to  each  of  them 
only  a  fifth  instead  of  a  fourth  part^  but  that  is  evidently  a 
mere  arithmetical  mistake. 

The  widow  is  not  entitled  to  dower  in  addition  to  the  gift 
of  one-third  of  the  proceeds  of  the  sale  of  the  real  estate. 
A  wife  will  be  put  to  her  election  between  a  testamentary 
disposition  in  her  favor  and  her  dower,  when  it  clearly 
appears  from  the  will  that  the  testamentary  provision  was 
intended  as  a  substitute  for  the  legal  one;  and  the  intention 
will  be  implied  if  the  claim  of  dower  would  be  clearly 
inconsistent  with  the  will.  Stark  v.  Hunton,  Sax.  216; 
Colgate's  ex'rs  v.  Colgate,  8  C.  E.  Gr.  372.  In  this  case  the 
testator  disposes  of  all  his  estate.  He  not  only  provides  for 
his  widow,  but  gives  her  more  than  she  would  have  been 
entitled  to  as  her  dower.  He  gives  her  absolutely  one-third 
of  the  proceeds  of  the  sale  of  all  his  real  estate.     He  then 


Doe  V.  Vardill,  5  Barn.  &  Cress.  JfSS.)  And  are  strictly  construed.  [Pina 
V.  Peck,  SI  Cat.  359;  Edwards  v.  Gaulding,  38  Miss.  118;  Miller  v.  Stew- 
art, 8  Grill  129  ;  Barwick  v.  Miller,  4  Desauss.  J^SJ^.  See  Remy  v.  Munici- 
pality, 11  La.  Ann.  148.) 

That  representation  among  collaterals  shall  extend  to  the  children 
and  grandchildren  of  brothers  and  sisters,  includes  illegitimates. 
Iloniion  V.  Davidson,  Jf5  Ga.  574- 

Whether,  under  the  statute  of  distributions,  an  illegitimate  child 
may  take  as  a  "  brother  "  or  "  child."  Brown  v.  Dye,  2  Boot  280 ;  Por- 
ter V.  Porter,  7  How.  {Miss.)  106;  iStandley's  Estate,^ L.  R.  [5  Eq.)  SOS; 
Hughes  v.  Decker,  38  Me.  153 ;  Barwick  v.  Miller,  4  Desauss.  4S4- 

And  also  under  the  statute  of  descents.  Heath  v.  White,  5  Conn. 
228 ;  Dickinson's  Appeal,  42  Conn.  491;  White  v.  Ross,  40  Ga.  339  ;  Black- 
laws  V.  Milne,  82  III.  505 :  Berry  v.  Owens,  5  Bush  4^2;  Burlington  v. 
Fosby,  6  Vt.  83 ;  Cooley  v.  Dewey,  4  Pick.  93 ;  Haraden  v.  Larabee,  113 
Mass.  4^0 ;  Pratt  v.  Atwood,  108  Mass.  4^ >  Jones  v.  Burden,  4  Desauss. 
439  /  Rogers  v.  Weller,  5  Biss.  166. 

An  illegitimate  child  is  not  entitled  to  a  share  of  his  father's  estate, 
if  omitted  from  the  will.  Keiit  v.  Barker,  2  Gray  535.  See  Beck  v. 
Metz,  25  Mo.  70. 

A  testator  cannot  appoint  a  testamentary  guardian  for  his  illegiti- 
mate son.     Sleeman  v.  Wilson,  L.  R.  (13  Eq.)  36. 

A  penalty  for  ahdnotiiic:  a  daughter  under  sixteen,  given  to  a  father, 
authorizes  a  recovery  bv  the  putative  father  of  a  bastard.  Rex  v.  Corn- 
forth,  2  Str.  1102.— Rkp. 
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gives  to  others  all  the  rest  of  those  proceeds.  He  clearly 
■did  not  contemplate  the  sale  of  the  real  estate  subject  to  her 
dower;  and,  if  so,  it  must  be  held  that  the  provision  made 
for  her  was  intended  to  be  in  lieu  of  her  dower,  and  she 
must  be  put  to  her  election.  See  Colgate's  exWs  v.  Colgate, 
■8  C.  K  Gr.  372,  and  Savage  v.  Burnham,  17  N.  Y.  561. 

In  the  brief  of  defendants'  counsel,  it  is  insisted  that  the 
gifts  to  the  testator's  sons  Alexander  and  Joseph  must  fail, 
because  it  appears  that  those  persons  are  illegitimate  chil- 
dren of  the  testator.  It  is  not  apparent  on  what  ground 
this  claim  is  rested.  A  general  bequest  to  a  testator's  "  chil- 
dren "  will  indeed  be  held  to  refer  to  his  legitimate  chil- 
dren alone,  but  a  bequest  to  his  illegitimate  child,  by  name, 
will  undoubtedly  be  good.  The  gifts  in  the  case  under  con- 
sideration are  to  the  testator's  sons  Alexander  Stewart  and 
Joseph  Stewart.  He  had  no  legitimate  sons  by  those 
names,  but  had  illegitimate  ones. 


Joseph  S.  Stein 

V. 

William  Sullivan  and  wife  and  others. 

The  title  of  the  assignee  of  a  mortgage,  whose  assignment  has  been 
duly  recorded,  is  not  affected  by  a  subsequent  assignment  of  the  same 
mortgage  by  his  assignor,  who  had  obtained  possession  thereof  under 
pretence  of  collecting  the  interest  on  it,  to  a  third  party.  The  record 
■of  such  assignment  was  notice  to  the  latter. 


Bill  to  foreclose.      On   final    hearing  on  pleadings  and 
proofs. 

Mr.  E.  A.  S.  Man,  for  complainant. 

Mr.  J.  H.  Jackson,  for  answering  defendant. 
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The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  for  $1,200 
and  interest,  dated  March  28th,  1874,  and  given  by  William 
Sullivan  and  his  wife  to  John  Leffler,  by  whom  it  was 
assigned,  by  assignment  dated  on  the  same  day  and  duly 
recorded,  to  Peter  Malloy,  who,  by  his  assignment  dated' 
April  15th,  1876,  and  recorded  May  9th,  1876,  assigned  it 
to  David  M.  Koehler  as  collateral  security  for  any  indebted- 
ness he  might,  after  the  date  of  that  assignment,  contract 
with  Koehler,  of  whom  he  proposed  to  purchase  goods  on 
credit.  Koehler,  by  his  deed  of  assignment,  dated  May 
17th,  1878,  assigned  the  mortgage  to  the  complainant. 
After  the  assignment  to  Koehler,  and  before  the  assignment 
by  the  latter  to  the  complainant,  Peter  Malloy  became- 
indebted  to  Koehler  for  goods  sold  and  delivered  to  him,, 
and,  for  part  of  the  amount  of  the  indebtedness,  gave  the- 
latter  his  three  notes,  two  of  which  were  dated  October- 
3d,  1876,  one  for  $224.40  and  the  other  for  $224.00;  the 
former  payable  at  three,  anJ  the  latter  at  six  months.  The 
other  note  was  for  $269.76,  was  dated  January  6th,  1877,. 
and  was  payable  at  two  months.  These  notes  are  wholly 
unpaid,  and  the  amount  of  them,  with  interest  from  their 
maturity,  is  due  to  the  complainant.  The  only  answer  in 
the  cause  is  one  put  in  by  Michael  Malloy,  brother  of  Peter,, 
w^ho  is  now  the  owner  of  the  mortgaged  premises,  having 
received  the  title  from  Sullivan  by  deed  dated  May  11th, 
1877.  lie  alleges  that  he  purchased  the  mortgage  in  suit 
from  Peter,  for  $1,200,  September  18th,  1876,  without  uotice- 
of  the  previous  assignment  by  Peter  to  Koehler,  and  that 
Peter  then,  by  assignment  of  that  date,  assigned  the  mort- 
gage to  him.  It  appears  that  Peter  assigned  to  Koehler,  at 
the  same  time  when  he  assigned  the  mortgage  in  suit, 
another  mortgage  of  $600,  made  by  one  Hennessy,  also  as 
collateral  security  for  the  payment  of  future  indebtedness. 
He  represented  that  it  was  the  first  mortgage  on  the  prop- 
erty. It  proved  to  be  in  fact  the  third.  Previously  to  the 
2d  of  September,  1876,  he  took  that  mortgage  and  the  bond. 
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which  it  purported  to  secure,  from  Koehler,  to  collect  the 
interest  for  the  latter.  On  the  day  last  mentioned  he 
returned  them  to  Koehler  and  paid  him  the  interest  which 
he  professed  to  have  collected  from  Hennessy.  He  then 
asked  Koehler  to  let  him  have  the  Sullivan  bond  and 
mortgage  (that  mortgage  is  the  mortgage  in  suit)  for  the 
«ame  purpose,  to  collect  the  interest  thereon  for  Koehler. 
Koehler  demurred  on  the  ground  that  it  was  not  necessary  for 
Malloy  to  have  the  bond  and  mortgage  for  the  purpose,  but 
Malloy  said  it  was,  for  Sullivan  would  not  pay  him  unless 
he  had  them,  and  thereupon  Koehler  delivered  the  papers 
to  him.  Malloy  swears  that  they  were  not  delivered  to  him 
for  that  purpose  at  all,  but  were  delivered  up  by  Koehler 
to  him  because  the  latter  had  sufficient  security  in  the  ^600 
mortgage  for  the  indebtedness  for  which  the  mortgages 
"were  collateral  security. 

There  is  not  only  no  corroboration  of  his  testimony  on 
this  point,  but  it  is  explicitly  contradicted  by  Koehler  and 
-also  by  Sigmund  D.  Gantz,  who  was  present,  and  who  fully 
<;orroborate8  Koehler.  According  to  the  clear  weight  of 
■evidence  Peter  Malloy  obtained  the  bond  and  mortgage 
from  Koehler  on  pretence  of  collecting  the  interest,  and 
then  assigned  them  to  his  brother  Michael  as  his  own 
property,  as  they  say,  Michael  testifies  that,  before  taking 
the  assignment,  he  went  to  the  clerk's  office  and  employed  a 
person  there  to  search  the  records,  and  on  being  informed 
by  him  that  "  it  was  all  right,  that  everything  was  clear," 
he  took  the  assignment,  which  was  drawn,  executed  and 
acknowledged  there.  But  at  that  time  the  assignment  from 
Leffler,  the  mortgagee,  to  Peter  Malloy,  and  the  assignment 
from  the  latter  to  Koehler,  were  on  record.  The  former 
was  recorded  March  20th,  1874,  and  the  latter  May  9th, 
1876.  The  record  was  notice  to  Michael  of  Koehler's  title 
to  the  bond  and  mortgaije.  The  "  act  concerning  mort- 
gages  "  {Rei\  p.  708  §  32)  provides  for  the  recording  of 
assignments  of  mortgages  of  land,  and  that  the  record  shall 
be  notice,  from  the  time  the  assignment  is  left  in  tlie  office 
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for  record,  to  all  persons  concerned,  that  the  mortgage  :s 
assigned  according  to  the  assignment.  Michael  therefore 
had  notice,  when  he  took  the  assignment,  that  Koehler  was^ 
the  owner  of  the  mortgage  by  assignment.  But  it  is  urged 
that  the  mortgage  was  assignable  by  mere  delivery,  without 
writing,  and  therefore  Michael  might  assume  that  Peter 
was  the  owner  of  it  from  his  possession  and  claim  of  owner- 
ship. It  is  difficult  to  see  what  protection  the  act  just 
referred  to  would  affiard  if,  notwithstanding  its  provisions,, 
the  mere  fact  that  a  person  has  the  mortgage  in  his  posses- 
sion and  fraudulently  claims  to  own  it,  is  sufficient  to  give 
to  one  who  buys  it  from  him  a  valid  title  as  against  the  real 
owner,  whose  title  to  it  is  on  record.  The  law  imposed 
upon  Michael  the  duty  of  examining  the  records  to  ascer- 
tain whether  Peter  was  the  owner  of  the  mortgage,  and 
Koehler  was  protected  in  his  ownership  of  the  mortgage  by 
the  record  of  his  assignment. 

Michael  holds  the  equity  of  redemption.  There  is 
therefore  no  necessity  for  providing  for  the  right  which  he 
would  have  had  under  his  assignment  if  he  were  not  the 
owner  of  the  equity.  In  that  case  he  would  have  been 
entitled  to  the  benefit  of  the  mortgage  after  paying  the 
complainant's  claim  and  costs. 

The  title  of  the  complainant  to  the  mortgage  waa 
attacked  on  the  hearing  on  the  ground  that  he  is  not  the 
bona  fide  assignee  of  the  mortgage  for  value,  but  holds  it  by 
an  assignment  merely  voluntary.  It  appears  by  Koehler's 
testimony  that  the  complainant  gave  value  for  the  mort- 
gage. But  if  he  had  given  nothing  for  it,  that  fact  would 
not  affect  his  title  in  this  suit. 

There  will  be  a  decree  for  the  complainant. 
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Dora  M.  Lang  and  husband 

V. 

Peter  Moole  and  wife. 

A  contract  for  the  sale  of  lands  provided  that,  of  the  purchase- 
money,  $100  should  be  paid  in  cash  at  the  time  when  the  agreement 
was  made,  and  the  remaining  $600  in  monthly  installments  of  $10 
each,  no  stipulation  as  to  interest  being  inserted.  The  vendee  entered 
and  continued  in  possession  at  the  time  of  filing  his  bill  for  specific 
performance. — Held,  that  he  should  pay  interest  on  the  install- 
ments as  they  came  due. 


Bill  for  specific  performance.     On  final  hearing  on  plead- 
ings and  proof. 

Mr.  T.  F.  McCormick,  for  complainants. 

Mr.  P.  H.  Gilhooli/,  for  defendants. 

The  Chancellor. 

The  suit  is  brought  to  rectify  a  defect  in  the  description 
of  the  property  in  an  agreement  made  March  29th,  1873, 
by  the  defendants  with  Mary  Jane  Dexter  (whose  assignee 
the  complainant,  Mrs.  Lang,  is),  for  the  sale  and  conveyance 
by  tbe  defendants  to  her,  for  the  price  of  $700,  of  a  house 
and  lot  in  the  city  of  Elizabeth,  in  this  state,  and  to  compel 
specific  performance  of  the  contract.  By  the  agreement, 
$100  of  the  purchase-money  was  to  be  paid  on  the  making 
of  the  agreement,  and  the  balance  ($600)  in  equal  monthly 
installments  of  $10  each,  and  the  seller  was  to  convey  the 
property  on  receiving  payment  as  therein  stipulated.  The 
mistake  in  the  description  of  the  property  is  admitted.  The 
sole  question  presented  is  whether  the  $600  of  purchase- 
money  paid  in  installments  running  through  a  period  of  five 
years,  bears  interest. 

The  defendants,  by  their  answer  and  testimony,  allege  that 
in  the  instructions  to  the  scrivener  by  whom  the  agreement 
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was  drawn,  he  was  directed  to  make  provision  in  the  instru- 
ment for  interest  on  that  money.  Neither  Mrs.  Dexter 
nor  her  husband  is  called,  however,  to  testify  on  the  subject, 
and  the  scrivener  appears  to  have  no  recollection  on  the 
point.  It  appears  that  two  payments  of  interest  ($21  euch) 
were  made,  one  by  Dexter,  and  the  other  by  his  wife;  but 
in  August,  1874,  he  declared  that  he  would  pay  no  more 
interest,  unless  compelled  by  law.  In  equity,  the  vendor 
under  such  an  agreement  as  that  upon  which  this  suit  is 
brought,  is  the  owner  of  the  purchase-money,  and  the  vendee 
is  the  owner  of  the  land;  and  in  general,  the  latter  is  enti- 
tled to  an  account  of  the  rents  and  profits,  and  tlie  former 
is  entitled  to  interest.  Where  the  purchaser  is  in  possession, 
equity  will  in  general  require  him  to  pay  interest  on  the 
unpaid  purchase-money.  The  parties  may,  indeed,  control 
the  matter  by  their  stipulations,  but  so  strongly  does  equity 
hold  to  the  principle  that  a  purchaser  in  possession  shall 
pay  interest,  that  it  will  look  at  any  agreement  which 
appears  to  prevent  the  application  of  the  rule,  in  the  light 
of  the  general  principle,  and  since  it  interposes  only  accord- 
ing to  conscience,  will  refuse  to  compel  execution  of  it 
where  it  grossly  violates  the  rule.  Fri/  on  Spec.  Perf.  §  921; 
Birch  V.  Joy,  3  H.  of  L.  698.  In  the  case  in  hand,  the  rule 
is  clearly  applicable.  The  purchaser  and  her  assignee  have 
had  possession  of  the  property,  as  is  stated  in  the  bill,  ever 
since  the  making  of  the  agreement.  The  contract  provides 
that  the  title  shall  pass  when  the  whole  of  the  purchase- 
money  shall  have  been  paid.  It  does  not  provide  for  pos- 
session by  the  purchaser  in  the  meantime.  The  rule,  there- 
fore, is  undeniably  applicable,  and  the  seller  is  entitled  to 
interest.  Inasmuch  as  none  has  been  paid,  except  $42,  Mrs. 
Lang  has  not  paid  all  that  she  is  bound  to  pay,  and  conse- 
quently the  complainants  are  not  entitled  to  a  decree  of 
specific  performance.  There  appears  to  have  been  no  neces- 
sity for  filing  a  bill  for  rectification  of  the  agreement  in  the 
matter  of  description.  The  complainants  were  in  possession 
of  the  property  under  the  agreement,  and  the  defendants 
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never  refused  to  correct  the  agreement.  No  application 
appears  to  have  'been  made  to  them  on  the  subject.  The 
agreement  describes  the  property  as  "  a  certain  house,  one 
story  high,  and  the  lot  of  ground  upon  which  the  same  is 
erected."  As  between  the  parties,  it  could  have  been 
enforced  without  rectification.  Lewises  adm^r  v.  JReichy,  12 
a  K  Gr.  S4.0;  Owen  v.  Thomas,  3  Myl.  ^  K.  353.  As  to 
strangers,  the  vendee  had  possession  under  the  agreement 
(which  was  on  record),  and  that  was  notice  of  her  claim. 
2  Sugd.  on  Vend.  {11th  Am.  ed.)  51^3;  Daniels  v.  Davison,  16 
Ves.  254- ;  Baldwin  v.  Johnson,  Sax.  ^1 ;  Havens  v.  Bliss,  11 
C.  E.  Gr.  363.  There  will  be  a  decree  rectifying  the 
description,  but  the  complainants  will,  under  the  circum- 
stances, be  required  to  pay  the  costs  of  the  suit. 


HuLDAH  Holmes 

V. 

William  H.  Abrahams  and  others. 

Where  the  mortgaged  premises  were  described  as  containing  one 
hundred  acres  of  land,  another  tract  of  nine  acres,  the  title  to  which 
was  derived  from  another  source,  cannot  be  claimed  as  covered  by 
Buch  mortgage,  although  the  description  in  the  mortgage  concluded 
with  a  general  reference  to  a  deed  which  conveyed  both  tracts. 


Bill  to  rectify  and  foreclose  mortgage.      On  final  hearing 
on  pleadings  and  proofs. 

Mr.  A.  C.  Hartshorne,  for  complainant. 

Mr.  J.  G.  Tnisdell,  for  answering  defendants. 
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The  Chancellor. 

The  bill  is  filed  to  rectify  the  description  of  the  mort- 
gaged premises  (property  in  Monmouth  county),  so  as  to 
exclude  therefrom  a  certain  tract  of  about  twenty-eight 
acres,  called  the  Machett's  mills  property,  and  the  right, 
title  and  interest  of  a  turnpike  company  in  another  tract, 
and  to  include  a  lot  of  about  nine  acres;  and  it  prays  a  fore- 
closure and  sale  of  the  premises  when  the  rectification  shall 
have  been  made.  The  mortgage  was  given  by  William  H. 
Abrahams  and  his  mother,  Jane  Abrahams,  now  deceased, 
to  Hendrick  P.  Conover,  also  deceased,  on  or  about  the  1st 
day  of  April,  1868,  to  secure  the  payment  of  $2,500  with 
interest.  The  ground  on  which  the  rectification  is  claimed, 
is  mutual  mistake  of  the  parties.  But  there  is  no  evidence 
whatever  that  there  was  any  mistake,  except  as  it  is  to  be 
presumed  that  the  parties  did  not  intend  to  cover,  by  the 
mortgage,  land  which  long  previously  had  notoriously  been 
sold  and  conveyed  away. 

There  is  no  proof  whatever  that  they  intended  to  embrace 
the  tract  of  nine  acres  in  the  mortgage ;  but,  on  the  other 
hand,  all  the  proof  on  the  subject  is  directly  to  the  contrary. 
The  mortgagor,  William  H.  Abrahams,  derived  his  title  to 
the  mortgaged  premises  by  descent  from  his  father  and  a 
deed  of  conveyance  made  to  him  by  his  sisters  and  the  hus- 
bands of  those  of  them  who  were  married,  by  which  they 
conveyed  their  respective  interests  in  the  property  to  him. 
His  mother  joined  in  the  mortgage,  because  she  had  a 
right  of  dower  in  the  property.  The  description  of  the 
premises  in  the  deed  to  William  H.  Abrahams,  just  men- 
tioned, is  the  same  as  that  in  the  complainant's  mortgage  ; 
and  the  complainant  endeavors  to  show  that,  by  mutual 
mistake  of  the  parties,  the  tract  of  nine  acres  was  omitted 
from  the  deed  as  well  as  from  the  mortgage;  but  she  has 
wholly  failed  in  her  efltbrt.  The  proof  is,  that  the  grantors 
in  that  deed  did  not  intend  or  agree  to  convey,  nor  did  the 
grantee  buy,  nor  did  he  expect  to  receive  by  that  deed,  any 
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interest  in  that  lot.  When  the  mortgage  was  made,  Wil- 
liam H.  Abrahams  had  no  title  to  the  lot  of  nine  acres, 
except  for  an  undivided  one-seventh  part,  v^^hich  he  had 
inherited. 

The  premises  are  particularly  described  in  the  deed  and 
mortgage,  and  the  particular  description  is  followed  by  a 
statement  that  they  are  the  same  premises  conveyed  by 
Daniel  Gordon  and  wife  to  James  Abrahams,  by  deed  dated 
May  1st,  1805,  and  are  also  the  same  which  were  subse- 
quently conveyed  by  James  Abrahams  and  wife  to  James 
Abrahams  Jr.,  by  deed,  in  which  last-mentioned  deed  (it  is 
added)  the  description  is  different.  The  last-mentioned 
deed  conveys  the  tract  of  nine  acres  as  well  as  the  tract  par- 
ticularly described  in  the  mortgage.  The  tract  of  nine 
acres  was  conveyed  to  James  Abrahams  Sr.,  by  Jonathan 
Pease.  There  is  nothing  in  the  reference  to  the  deed  from 
James  Abrahams  Sr.  to  his  son  James,  to  indicate  an 
intention  to  convey  or  mortgage  all  the  property  conveyed 
by  that  deed.  The  statement  of  reference  is  merely  that 
the  property  described  is  the  same  conveyed  by  David 
Gordon's  deed,  and  the  same  conveyed,  though  by  a  differ- 
ent description,  by  the  Abrahams  deed.  In  the  deed  from 
Gordon,  the  property  is  said  to  contain  one  hundred  acres, 
and  it  is  described  in  the  deed  to  William  H.  Abrahams 
and  the  mortgage,  by  the  same  description,  including  the 
statement  of  contents.  The  prayer  for  rectification  must  be 
denied  as  to  the  tract  of  nine  acres.  As  to  the  Machett's 
mills  property,  and  the  right,  title  and  interest  of  the  turn- 
pike company,  there  does  not  appear  to  have  existed  any 
question,  at  any  time,  that  they  should  have  been  excepted. 
They  were  inadvertently  included  through  the  use  of  the 
description  in  the  old  deed.  It  does  not  seem  to  have  been 
necessary  to  institute  special  litigation  to  rectify  the  mort- 
gage in  order  to  except  them,  A  statement  in  the  bill  to 
foreclose  that  they  ought  not  to  have  been  included  in  the 
mortgage,  would  have  brought  the  matter  properly  before 
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the  court.  The  complainant  is  not  entitled  to  costs,  as 
against  the  mortgaged  premises,  of  so  much  of  the  cause  as 
relates  to  the  rectification ;  and,  as  to  that  part  of  the  cause, 
the  answering  defendants  are  entitled  to  costs. 


Isaac  S.  Stover  and  others,  administrators, 

V. 

Mary  B.  "Wood  and  others 

A  condition  in  a  decree  of  the  court  of  appeals,  that  complainants 
should  bring  suit  within  six  months  after  the  entry  of  such  decree, — 
Held,  to  have  been  fulfilled  where  a  suit  was  in  fact  instituted  by  them 
before  the  entry  of  such  decree,  and  duly  proceeded  in  afterwards,  and, 
the  bill  therein  having  been  dismissed  on  demurrer,  another  suit  for 
the  same  object  was,  without  unreasonable  delay,  begun  and  prose- 
cuted. 


Bill  to  foreclose.     On  demurrer. 

Mr.  E.  W.  Evans  and  Mr.  James  Wilson^  for  complainants. 

Mr.  J.  N.  Voorhees  and  Mr.  John  T.  Bird^  contra. 

The  Chancellor. 

The  demurrer  is  based  on  the  ground  that  this  suit  was 
not  commenced  within  the  time  limited  for  the  purpose  in 
Stover's  adm'rs  v.  Wood,  1  Stew.  24^8,  which  was  six  months 
from  the  date  (March  18th,  1877)  of  the  decree  of  the  court 
of  errors  and  appeals.  It  appears,  by  the  bill,  that  a  suit 
for  foreclosure  of  the  mortgages  was  instituted  before  the 
entry  of  that  decree,  but  on  demurrer  the  bill  was  dis- 
missed. The  demurrer  was  special.  On  the  hearing  of  it 
the  statements  of  the  bill  were  found  to  be  insufficient,  and 
the  demurrer  was  therefore  sustained  and  the  bill  dismissed. 
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Stover  V.  Beading,  2  Stew.  152.  The  bill  was  dismissed  on 
the  18th  of  March,  1878.  The  bill  in  this  suit  was  filed 
September  17th,  1878.  It  is  urged  on  behalf  of  the  demur- 
rants, that  this  is  not  the  same  suit,  and  that  the  bill  does 
not  aver  that  it  is.  The  complainants  were,  by  the  decree 
of  the  court  of  errors  and  appeals,  put  upon  terms  to  bring 
suit  to  foreclose  their  mortgages  within  a  limited  period. 
But  inasmuch  as  they  had  already  begun  suit,  the  terms 
were  inapplicable,  unless  their  bill  in  that  suit  should  be 
dismissed  within  the  period  on  their  own  motion.  The 
object  of  imposing  the  condition  was  to  compel  them  to 
use  reasonable  diligence  in  instituting  proceedings  for  fore- 
closure, and  so  protect  those  who  were  interested  in  the 
mortgaged  premises,  but  were  not  parties  to  the  suit  to  sot 
aside  the  cancellation,  and  were  not  bound  by  the  decree 
therein,  against  the  injurious  consequences  which  might 
arise  from  delay  on  the  part  of  the  complainants  in 
beginning  suit  to  enforce  their  mortgage  claims  against 
them.  It  appears,  by  the  bill  in  this  suit,  that  the  former 
bill  to  foreclose  was  dismissed,  but  it  does  not  appear  for 
what  reason,  though  it  does  appear  that  it  was  on  demur- 
rer. It  was  dismissed  a  year  after  the  entry  of  the  decree 
of  the  court  of  errors  and  appeals.  It  is  not,  it  is  true, 
averred  that  this  is  the  same  suit,  nor  could  such  an  aver- 
ment have  been  made  without  manifest  absurdity.  But  it 
sufficiently  appears  by  the  bill  that  this  suit  is  a  sequence  of 
that,  and  has  the  self-same  object.  Certainty  to  a  common 
intent,  is  all  that  is  ordinarily  required  in  pleadings  in 
equity.  The  complainants  might  have  asked  leave  to  amend 
the  bill  in  the  former  suit,  and  it  would  have  been  granted 
on  such  terms  as  seemed  just;  more  especially  if  it  appeared 
to  be  necessary  that  that  course  should  be  taken  to  save 
their  right  to  sue.  They  adopted  another  method — that  of 
filing  a  new  bill.  It  appears,  by  the  bill,  that  they  are  not 
barred  by  the  condition;  for  it  avers  that  their  suit  was 
already  begun  when  the  decree  of  the  court  of  errors  and 
appeals  was  entered.  It  appears,  also,  that  they  did  not  vol- 
untarily dismiss  their  bill.    The  doinurrer  will  be  overruled. 
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John  Vosper 

V. 

John  Kramer  and  others. 

A  partner,  for  a  valuable  consideration,  sold  to  his  copartner  all  the 
effects  of  the  firm,  the  latter  also  assuming  its  liabilities  and  agreeing 
to  indemnify  the  former  against  them.  The  copartner  afterwards 
made  an  assignment  for  the  benefit  of  his  creditors,  under  which  the 
assignee  sold  some  of  the  firm  assets,  as  alleged,  fraudulently.  Subse- 
quently a  judgment  for  a  partnership  debt  was  recovered  against  both 
partners. — Held, 

(1)  That  the  partner,  by  his  sale,  had  lost  all  equitable  lien  on  the 
partnership  assets,  or  right  to  follow  the  proceeds  of  sale  arising  there- 
from, to  apply  them  in  satisfaction  of  the  judgment. 

(2)  That  he  was  not  in  a  position  to  question  the  bona  Jides  of  the 
assignment. 


Bill  for  relief.     On  general  demurrer. 
Mr.   George  Berdine^  for  the  demurrants. 
Mr.  S.  D.   Grimstead,  for  complainant. 

The  Chancellor. 

The  case  made  by  the  bill  is  that  the  complainant  and 
John  Kramer  were  partners  in  trade  in  the  city  of  New 
Brunswick;  that  on  the  dissolution  of  the  copartnership, 
October  1st,  1877,  the  former  sold  his  interest  in  the  part- 
nership assets  to  the  latter,  in  consideration  of  $150  and 
the  assumption  by  the  latter  of  the  payment  of  the  partner- 
ship debts  and  his  agreement  to  indemnify  the  complain- 
ant against  them ;  that  Kramer  took  the  interest  on  those 
terms ;  that  the  partnership  property  was  sufficient  to  pay 
all  the  partnership  debts;  that  on  or  about  October  18th, 
1878,  Kramer  made  an  assignment  to  the  defendant  Ber- 
dine,  for  the  benefit  of  his  creditors ;  that  Berdine  sold 
some  of  the  partnership  assets,  under  the  assignment,  to 
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Henry  Kramer,  brother  of  John,  who  had  full  notice  of  the 
terms  on  which  John  Kramer  obtained  the  complainant's 
interest  therein;  that  the  assignee  realized  from  the  sale  a 
considerable  sum  of  money,  which  he  holds ;  that  both  the 
assignment  and  sale  were  fraudulent,  and  designed  to  de- 
fraud the  complainant,  and  that  a  partnership  debt  specified 
in  the  bill  being  unpaid,  and  the  complainant  and  John 
Kramer  having  been  sued  thereon,  judgment  has  been 
recovered  thereon  against  thera,  and  the  complainant  is 
liable  to  be  compelled  to  pay  it. 

The  question  is,  whether  the  complainant  can,  for  the 
payment  of  that  debt,  follow  the  goods  in  the  hands  of  the 
purchaser,  or  the  proceeds  of  the  sale  thereof  in  the  hands 
of  the  assignee.  The  complainant  claims  that,  under  the 
circumstances,  he  is  entitled  to  a  lien  in  equity  upon  the 
property  or  proceeds  of  sale  thereof,  for  the  payment  of  the 
debt. 

The  claim  is  based  merely  on  the  ground  that  in  equity  a 
partner  has  a  lien  on  the  partnership  assets  for  the  payment 
of  the  partnership  debts,  and  the  partnership  property  can- 
not be  applied  to  the  payment  of  the  individual  creditors 
of  the  partners  until  after  the  partnership  debts  are 
paid. 

This  lien  may  be  lost  by  the  unqualified  sale  and  transfer 
by  the  partner  of  his  interest  in  the  property  to  his  co- 
partner, whereby  the  property  before  held  by  them  jointly 
becomes  the  several  property  of  the  latter.  Story  on  Partii. 
§  3-5S  ;  Gow  on  Partn.  238.  In  this  case,  the  complainant, 
in  good  faith,  sold,  his  interest  in  the  assets  to  his  copartner, 
for  the  consideration  of  $150  and  the  assumption  by  the 
latter  of  the  partnership  debts  and  his  agreement  to 
indemnify  the  complainant  against  thera.  He  reserved  no 
lien.  He  is  entitled  to  no  relief  against  the  property  or 
the  proceeds  of  the  sale  of  it.  Langmead's  Trusts,  7  DeG.  31. 
^  G.  353 ;  Andreics  v.  31ann,  31  Miss.  322^  It  is  urged 
that  the  bill  not  only  states  that  Henry  Kramer,  the  pur- 
chaser, had  notice  that  the  agreement  to  pay  the  partner- 
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ship  debts  formed  part  of  the  consideration  of  the  transfer 
by  the  complainant,  but  it  states,  also,  that  the  assignment 
to  Berdine,  and  the  purchase  by  Henry  Kramer  under  it, 
were  made  fraudulently,  and  with  the  intent  and  purpose  to 
delay,  hinder  and  defraud  the  complainant;  and  that  the 
deed  of  assignment  and  sale  were  voluntary  and  without 
consideration,  and  were  contrived  and  carried  out  by  John  and 
Henry  Kramer,  acting  fraudulently  and  in  collusion,  and  in 
pursuance  of  an  unlawful  and  fraudulent  undertaking  and 
agreement  between  them  as  a  pretence  and  to  defraud  the 
complainant.  But  the  complainant  has  no  standing  to 
enable  him  to  question  the  bona  fides  of  the  assignment  and 
sale  under  it.     The  demurrer  will  be  allowed. 


Dolly  B.  Brown  and  others 

V. 

George  Francis  Brown  and  others. 

Where  legacies  were,  by  one  section  of  a  will,  charged  on  lands,  and 
full  power  is  thereby  given  to  the  executor"  to  sell  testator's  lands  in 
order  to  pay  debts  and  legacies, — Held,  that  such  power  was  not  quali- 
fied by  a  power  given  to  the  executors,  in  another  section  of  the  will, 
to  sell  after  the  death  or  remarriage  of  testator's  widow. 


Bill  for  construction  of  will.     On  bill  and  answer. 
Mr.  James  0.  Clark,  for  complainants. 
Mr.  Edward  A.  Day,  for  defendants. 

The  Chancellor. 

Joshua  Brown,  late  of  Westfield,  in  the  county  of  Union, 
in  this  state,  by  his  will,  dated  June  25th,  1875,  after  pro- 
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viding  that  his  just  debts  and  funeral  expenses  should  be 
paid  out  of  his  estate  as  soon  as  practicable,  gave  to  his 
sister  Mary  Ann  Leverett,  $1,000;  to  his  sister  Sarah  Moul- 
ton,  $900;  to  the  Westfield  Baptist  church,  $500;  to  his 
sons  George  F.,  Joshua  W.,  Charles  B.  and  Edward  N., 
$2,000  each ;  to  his  daughter  Anna  Louisa,  his  piano-forte 
and  $2,000;  to  his  wife,  all  of  his  household  furniture  and 
articles  of  taste,  personal  effects  and  property  of  every  kind 
which,  at  his  death,  might  be  used  upon  or  appertain  to  his 
homestead.  He  then,  by  the  eighth  section,  empowered  and 
directed  his  executors  to  sell  any  and  all  of  his  real  and  per- 
sonal estate,  except  the  building  No.  302  Canal  street,  in  the 
city  of  New  York,  and  that  which  was  specifically  bequeathed, 
at  public  or  private  sale,  for  cash,  or  partly  for  cash  and 
partly  on  credit,  for  the  best  price  they  could  obtain  for  the 
same,  and  directed  that,  after  the  payment  of  his  debts  and 
the  expenses  of  his  estate,  they  pay  each  of  the  before-men- 
tioned legacies  to  the  parties  entitled  thereto,  at  the  expira- 
tion of  six  months  from  the  probate  of  his  will;  provided 
that,  in  the  opinion  of  his  executors,  the  interest  of  his 
estate  should  not  be  thereby  jeopardized,  but,  should  it  be 
deemed  by  them  improper  to  so  pay  the  legacies,  he 
directed  that  they  be  paid  within  thirty  days  after  the  settle- 
ment of  the  first  account  rendered  by  his  executors ;  the 
legacies  to  be  paid  without  interest.  He  then  directed  that, 
in  case  his  sons  George  F.,  Joshua  W.  and  Charles  B.,  or 
either  of  them,  should  desire  to  carry  on  a  business  similar 
to  that  which  he,  at  the  time  of  making  the  will,  was  carry- 
ing on  in  the  city  of  New  York,  his  executors  should  offer 
to  them  the  stock,  books  and  fixtures  in  his  store  in  New 
York,  at  the  time  of  his  death,  at  five  per  cent,  below  the 
actual,  appraised  value,  and  permit  them  to  use  the  legacies 
given  to  them,  in  payment.  He  then  devised  all  the  rest 
and  residue  of  his  estate,  real  and  personal,  to  his  executors,  or 
such  of  them  as  should  qualify ;  as  to  his  personal  estate,  to 
keep  it  invested  according  to  law ;  and,  as  to  his  real  estate,  to 
demise  and  let  it  upon  such  terms,  and  for  such  periods,  as 
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they  might  see  fit,  and,  after  paying  all  expenses,  including 
taxes  and  assessments,  ordinary  and  extraordinary  repairs, 
premiums  on  insurance  &c.,  for  the  protection  and  improve- 
ment of  his  real  estate,  to  apply  the  income  derived  from 
the  said  personal  and  real  estate  to  the  use  of  his  wife, 
the  complainant  Dolly  B.  Brown,  during  her  life,  or  so  long 
as  she  should  remain  his  widow  and  unmarried.  And  upon 
her  death  or  remarriage,  to  the  use  of  his  children,  share 
and  8  hare  alike,  during  the  minority  of  the  youngest  of 
them  who  should  attain  to  the  age  of  twenty-one  years,  and 
when  that  child  should  have  attained  its  majority,  to  sell  the 
real  and  personal  estate  and  divide  it  in  equal  shares  among 
his  children.  And  he  declared  that  the  provisions  in  his 
will  for  his  wife  were  intended  to  be  in  lieu  and  satisfaction 
of  her  dower.  He  then  gave  to  his  executors,  or  such  of 
them  as  should  qualify,  power  to  sell  any  of  his  real  estate, 
after  the  death  or  remarriage  of  his  wife,  and  power  to  let 
or  demise  it,  as  in  their  judgment  might  seem  proper;  and, 
in  case  of  need,  to  mortgage  it;  to  rebuild  in  case  of  fire, 
and  to  make  such  alterations  and  repairs  from  time  to  time 
as  to  them  may  seem  meet  and  proper.  The  personal  estate 
of  the  testator  has  been  applied  to  the  payment  of  his  debts 
and  legacies,  and  has  been  sufficient  for  the  purpose,  except 
as  to  the  legacy  of  Edward  N.  Brown,  which  remains  unpaid, 
and  of  which  the  residue  of  the  personal  estate  in  the  hands 
of  the  executors  will  only  pay  part.  The  executors  being 
in  doubt  as  to  whether,  under  the  provisions  of  the  will,  they 
have  power  to  sell  any  of  the  real  estate  before  the  death  or 
remarriage  of  the  widow,  to  raise  money  to  pay  that  legacy, 
the  question  is  submitted  to  the  court. 

By  the  eighth  section  of  the  will  the  testator  empowers  and 
directs  his  executors  to  sell  any  and  all  of  his  real  and  per- 
sonal estate,  except  the  building  No.  302  Canal  street,  in  the 
city  of  New  York,  and  that  which  is  specifically  bequeathed, 
and  directs  that  they  pay,  after  payment  of  his  debts  and 
the  expenses  of  the  estate,  the  legacies  to  the  parties  entitled 
thereto,  fixing  the  time  for  the  payment  at  the  expiration  of 
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six  months  from  the  probate  of  the  will,  and  providing  that, 
in  ease  in  the  opinion  of  the  executors  the  interest  of  the 
•estate  would  be  prejudiced  by  paying  the  legacies  so  early, 
they  should  pay  them  at  a  later  day,  but  within  thirty  days 
^fter  the  settlement  of  their  first  account.  By  the  tenth 
section,  he  gives  to  his  executors  power  to  sell  the  residue 
of  his  real  and  personal  estate,  with  a  view  to  a  division  of 
the  proceeds  thereof  among  his  children,  and  by  the  twelfth 
he  gives  them  power  to  sell  any  of  his  real  estate  after  the 
•death  or  remarriage  of  his  wife,  with  power  to  let,  demise  or 
mortgage  it,  to  rebuild  in  case  of  fire,  and  to  make  altera- 
tions and  repairs,  and  the  question  which  has  arisen  as  to 
the  power  of  the  executors  to  sell,  springs  from  the  provis- 
ion in  the  twelfth  section  which  authorizes  sale,  but  only 
a,fter  the  death  or  remarriage  of  the  widow.  It  is  entirely 
clear  that,  under  the  eighth  section,  the  executors  have  power 
to  sell  so  much  of  the  real  estate,  except  the  property  in 
Canal  street,  as  may  be  necessary  to  raise  the  money  to  pay 
the  legacy  to  Edward  N.  Brown.  By  that  section  the  pecu- 
niary legacies  are  charged  on  the  real  estate,  which  the 
executors  are  thereby  authorized  to  sell.  The  direction  is 
to  sell  the  property,  and,  after  payment  of  the  debts  and 
expenses  of  the  estate,  to  pay  the  legacies.  This  is  a  charge 
of  the  legacies  on  the  land. 

But  further,  by  the  tenth  section  all  the  rest  and  residue 
of  the  estate,  real  and  personal,  is  given  to  the  executors  for 
the  purposes  therein  mentioned,  that  is  to  say,  for  the  use 
of  the  widow,  and,  after  her  death  or  remarriage,  to  the  use 
of  the  testator's  children  during  the  minority  of  the  young- 
est who  shall  attain  to  the  age  of  twenty-one  3'ears,  and, 
after  such  child  shall  have  attained  majority,  to  sell  the 
property  and  divide  the  proceeds  among  the  children  or  their 
legal  representatives.  The  gift  of  the  rest  and  residue  of 
the  real  and  personal  estate  together,  after  the  gift  of  the 
pecuniary  legacies,  is  evidence  of  the  intention  to  charge 
the  legacies  on  the  land.  In  Corwine  v.  Corwine,  9  C.  E.  Gr. 
679,  where  a  testator,  having  first  directed  that  his  debts  be 
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paid,  gave  a  money  legacy  to  each  of  his  daughters,  and  a 
specific  legacy  of  household  goods  to  them  and  his  son 
equally,  gave  to  his  son  the  rest  and  residue  of  his  estate,, 
both  real  and  personal,  not  otherwise  disposed  of,  it  was  held 
that  the  pecuniary  legacies  were  a  charge  upon  his  real 
estate.  The  rule  is,  that  if  legacies  are  given  generally,  and 
the  residue  of  the  real  and  personal  estate  is  afterwards 
given  in  one  mass,  the  legacies  are  a  charge  upon  the  resid- 
uary real  as  well  as  the  personal  estate.  It  is  therefore 
entirely  clear  that  the  legacies  are  charged  upon  the  real 
estate  which,  by  the  eighth  section  of  the  will,  the  exec- 
utors are  directed  to  sell.  Under  the  provisions  of  that  sec- 
tion it  is  incumbent  on  the  executors  to  sell  so  much  of 
that  real  estate  as  may  be  necessary  to  make  up  the  defi- 
ciency of  the  personal  estate  in  paying  the  debts  and 
legacies.  In  the  absence  of  the  express  direction  to  sell  the 
land  to  pay  the  debts  and  legacies,  the  power  to  sell  would 
be  implied.  They  are  charged  on  the  land.  They  are  to 
be  paid  by  the  executors.  A  time  is  fixed  in  the  will  for 
the  payment  of  the  legacies  by  them.  The  power  to  sell 
would  be  implied.  Dewei/'s  ex'rs  v.  Buggies,  10  G.  E.  Gr.  35; 
Whitehead  v.  Wilson,  2  Steio.  396 ;  Haggerty  v.  Lanterman,  3 
Stew.  37. 

The  executors  are  to  sell  no  more  of  the  real  estate 
directed  to  be  sold  in  the  eighth  section  than  may  be  neces- 
sary to  raise  the  deficiency,  but  they  are,  of  course,  to  act 
with  discretion,  and  to  sell  in  such  manner  as  will  be  most 
advantageous  to  the  estate.  If  it  be  necessary  to  sell  a 
house  and  lot  to  raise  the  money,  they  will  do  so.  They 
may  sell  at  public  or  private  sale.  The  surplus  proceeds  of 
the  sale  will  be  part  of  the  residuary  estate.  The  real  estate 
which  it  may  not  be  necessary  to  sell  to  raise  the  deficiency 
will  be  held  under  the  provisions  of  the  will  in  regard  to- 
the  residuary  estate. 
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Henry  H.  Miller,  administrator  &c., 

V. 

David  P.  Sandford  and  others. 

A  legacy  charged  on  residuary  realty  and  personalty  was  given  to 
executors  in  trust,  to  pay  the  income  to  testator's  son  for  life,  and  after 
his  death  to  divide  the  principal  among  the  son's  children.  There  was 
not  sufficient  personalty,  after  paying  debts,  to  pay  the  legacy  in 
fu]\.— Held, 

(1)  That  sufficient  real  estate  must  be  sold  to  raise  the  amount  of 
the  legacy. 

(2)  That  the  son,  being  an  adult,  was  entitled  to  interest  thereon 
■only  from  one  year  after  testator's  death. 

(3)  That  interest  was  payable  on  the  whole  amount  of  the  legacy, 
iilthough  only  a  part  of  it  had  been  realized. 


Bill  for  construction  of  will.  On  final  hearing  on  bill 
and  answer. 

Mr.  J.  Frank  Fort,  for  complainant. 

Mr.   C.  Borcheling  Jr.,  for  David  P.  Sandford. 

The  Chancellor. 

Peter  Sandford,  late  of  the  city  of  ISTewark,  deceased,  by 
his  will  dated  November  1st,  1873,  after  ordering  and 
directing  payment  of  all  his  just  debts  and  funeral  expenses, 
gave  to  his  executors  the  sum  of  $20,000  in  trust,  to  invest 
it  and  keep  it  invested  on  first  mortgages,  with  bonds,  and 
to  pay  the  interest  and  income  thereof,  half-yearly,  to  his 
son  David  P.  Sandford  for  life,  and  at  his  death  the 
principal  to  his  children  (or  their  lawful  representatives),  in 
equal  shares,  on  their  respectively  attaining  to  the  age  of 
twenty-one  years ;  the  interest  in  the  meantime,  between 
David's  death  and  the  majority  of  the  children,  to  go  to  the 
use  of  the  latter.     He  then  gave  and  devised  to  his  sister- 
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in-law  for  life,  the  use  and  income  of  a  house  in  ISTewark^ 
and  then  gave,  devised  and  bequeathed  to  his  wife,  for  life,, 
the  use,  interest  and  income  of  all  the  rest,  residue  and 
remainder  of  his  estate,  real  and  personal,  and  gave  such 
rest,  residue  and  remainder  at  her  death  to  his  executors, 
in  trust,  to  invest  it  and  pay  the  interest  and  income  and 
rents  and  profits  to  his  daughter  for  life,  and  at  her  death 
to  divide  the  property  between  her  children  (or  their  lawful 
representatives),  in  equal  shares,  in  the  same  manner  as 
directed  in  the  case  of  David's  children.  He  then  ordered 
and  directed  his  executors  and  the  survivor  of  them,  to  sell 
and  convey  in  fee-simple  the  whole  or  any  part  of  his  real 
estate  (except  the  property  the  use  whereof  he  had  given 
to  his  sister-in-law  for  life),  when  in  their  judgment  it 
should  seem  for  the  best  interest  of  his  estate  so  to  do. 
The  bill  states  that  there  will  not  be  sufficient  personal 
estate,  after  the  payment  of  debts,  to  pay  the  legacy  of 
$20,000  in  full ;  that  David  demands  that  the  deficiency  be 
made  out  of  the  testator's  real  estate ;  that  he  demands- 
interest  on  the  whole  $20,000,  notwithstanding  the  fact  that 
the  whole  amount  has  not  yet  been  raised,  and  that  he 
demands,  also,  that  such  interest  be  paid  from  the  time  of 
the  testator's  death.  The  complainant  seeks  the  instruction 
of  this  court  in  the  premises. 

The  legacy  of  $20,000  is  charged  on  the  residuary  real 
estate,  and  that  real  estate  is  to  be  sold,  so  far  as  necessary 
to  raise  the  deficiency.  The  legacy  is  given  generally,  and 
the  residuary  real  and  personal  estate  are  subsequently 
given  in  a  mass.  Under  such  circumstances  the  legacy  is  a 
charge  on  the  residuary  real  estate,  as  well  as  on  the  per- 
sonal estate.  Corivme  v.  Corwine,  9  C.  E.  Gr.  579.  The 
fact  that  an  interest  in  land  was  given  before  the  gift  of  the 
residuum,  makes  no  difference.  Bench  v.  Biles^  ^  Madd. 
187 ;  Hawkins  on  Wills  295;  Theobald  on  Wills  Jf!75 ; 
Poulson  V.  Johnson,  2  Stew.  529.  The  legacy  bears  interest 
from  the  end  of  one  year  from  the  death  of  the  testator. 
HoagUnd  v.  Schenck,  1  Harr.  370.     The  rule  which  allows 
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interest  for  support,  on  a  legacy  to  a  child,  from  the  death  of 
the  testator,  does  not  apply  to  adults.  Ibid.;  Hemiion's  ex'r 
V.  Jacobus,  12  C.  E.  Gr.  28 ;  Howard  v.  Francis,  3  Stew. 
444-'  The  interest  is  payable  on  the  whole  sum  of  $20,000, 
although  only  part  of  it  has  as  yet  been  realized.  Hoagland 
V.  Schenck,  1  Harr.  370. 


David  S.  Young  and  wife 

V. 

Sylvester  Hill  and  wife  and  others. 

Lands  were  conveyed  to  a  mortgagee  in  consideration  of  his  can- 
celling a  mortgage  thereon  given  by  the  grantor  and  his  wife.  They 
fraudulentlj'  concealed  the  existence  of  a  judgment  obtained  against 
them  by  collusion,  and  levied  on  the  premises  the  day  before  the 
transfer. — Held,  that  the  cancellation  should  be  set  aside,  and  the 
lien  of  the  mortgage  re-imposed  on  the  lands,  and  that  the  judgment 
creditor  be  restrained  from  selling  the  premises  except  subject  to  the 
mortgage. 

Bill  for  relief.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  H.  C.  Pitney,  for  complainants. 
Mr.  W.  W.  Cutler,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  for  relief,  under  the  following  circum- 
stances. The  complainant,  David  S.  Young,  was,  in  April, 
1877,  the  owner  of  a  farm  in  Morris  county.  He  then  ex- 
changed that  property  with  the  defendant,  Catharine  E. 
Hill,  for  land  in  Morristown  belonging  to  her,  and  which 
appears  to  have  been  heavily  mortgaged,  and  $3,000  secured 
by  the  bond  of  her  and  her  husband,  and  their  mortgage 
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upon  the  farm  in  favor  of  bis  wife.  The  farm  was  con- 
veyed subject  to  a  mortgage  for  $600  and  interest  then 
thereon.  About  the  middle  of  June,  1878,  it  was  agreed, 
between  the  complainants  and  Hill  and  his  wife  (the  propo- 
sition came  from  Hill),  that  the  latter  should  conve}'  the 
farm  to  Young's  wife,  in  satisfaction  of  their  liability  on 
the  bond  of  $3,000.  Tbe  subject  of  a  reconveyance  of  the 
farm  had  been  discussed  between  Hill  and  Young  for 
about  eight  weeks  before  that  time.  When  they  came  to 
an  agreement  in  June,  as  before  stated,  Hill  appointed  the 
9th  of  July  following  to  make  the  exchange.  On  that  day 
the  conveyance  was  made,  and  the  bond  and  mortgage 
were  delivered  up  by  the  complainants  to  Hill  and  his  wife, 
who,  thereupon,  caused  the  mortgage  to  be  cancelled  of 
record.  Before  the  conveyance  was  accepted.  Young  care- 
fully inquired  whether  the  Hills  had  put  any  encumbrances 
upon  the  farm,  and  they  said  there  was  nothing  on  it  that 
they  knew  of.  According  to  the  testimony  of  the  lawyer 
who  drew  the  deed,  and  in  whose  office  the  papers  were 
exchanged,  the  inquiry  was  whether  there  were  any  judg- 
ments on  the  place,  and  the  answer  was  that  there  were 
none.  Hill  says  the  inquiry  was  as  to  judgments,  and  he  re- 
plied that  there  were  none  that  he  knew  of.  On  the  assur- 
ance that  there  were  no  judgments  upon  the  property,  the 
conveyance  was  accepted,  and  the  bond  and  mortgage  were 
then  delivered  up.     The  deed  is  without  covenants. 

There  was,  in  fact,  at  that  time,  a  judgment  in  Morris 
circuit  court,  which  had  been  entered  the  day  before, 
against  Hill  and  his  wife,  in  favor  of  William  T.  Hill,  his 
brother,  for  $503.93  damages,  and  $39.05  costs,  on  which 
an  execution  was  issued  and  levied  on  the  farm  on  the  same 
day  on  which  the  judgment  was  entered.  The  suit  in 
which  the  judgment  was  entered  was  brought  on  a  note  in 
favor  of  William  T.  Hill  for  $500,  dated  May  21st, 
1878,  and  signed  by  Sylvester  Hill  and  his  wife,  and 
payable  on  demand.  It  was  begun  by  summons  on 
the    28th    of     May,    1878,     seven     days    after    the    date 
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of  the  note.  The  summons  was  returnable  June  6th, 
1878.  The  declaration  was  filed  on  the  return  day  of  the 
writ.  Service  of  the  declaration  on  that  day  was  acknowl- 
edged by  the  defendants,  and  Sylvester  Hill  made  affidavit 
that  on  that  day  he  served  a  copy  of  the  declaration  on  his 
wife.  The  6th  of  July  was  Saturday.  The  judgment  was 
entered  on  Monday,  the  8th,  the  earliest  day  on  which  it 
could,  by  the  practice  of  the  court,  be  entered,  without  con- 
sent of  the  defendants.  The  complainants  did  not  hear  of 
the  existence  of  the  judgment  until  September  following. 
The  bill  is  filed  by  Young  and  his  wife,  against  Sylvester 
Hill  and  his  wife  and  William  T.  Hill,  and  prays  that  the 
judgment  may  be  declared  fraudulent  and  toid  as  against 
the  farm,  and  that  William  T.  Hill  may  be  perpetually  en- 
joined from  proceeding  to  enforce  or  collect  it  out  of  that 
property,  and  may  be  ordered  to  release  the  farm  from  any 
lien  which  it  may  create  thereon,  or  that  the  cancellation  of 
the  mortgage  may  be  declared  of  no  effect,  and  the  mort- 
gage re-instated  as  against  the  judgment,  and  that  William 
T.  Hill  may  be  decreed  to  redeem  and  pay  off  the  mort- 
gage before  enforcing  his  judgment  against  the  farm. 

That  the  complainants  made  careful  inquiry  of  Sylvester 
Hill  and  his  wife  as  to  whether  any  judgments  had  been 
recovered  against  them  which  would  be  a  lien  upon 
the  farm,  is  proved  by  the  testimony  on  both  sides.  Had 
they  known  of  the  existence  of  the  judgment,  they  would 
not  have  accepted  the  deed  and  given  up  the  bond  and 
mortgage.  They  relied  upon  the  statement  made  by  Syl- 
vester Hill  and  his  wife,  that  there  was  no  judgment,  to 
their  knowledge.  But  there  was,  in  fact,  a  judgment  at 
that  time,  which  had  been  entered  the  day  before,  under 
proceedings  which  they  themselves  had  facilitated  and  has- 
tened, and  at  that  moment  there  was  a  levy  on  the  farm 
under  an  execution  on  that  judgment.  The  evidence  is 
extremely  conducive  to  the  conclusion  that  they  could  not 
have  been  ignorant  of  the  existence  of  the  judgment,  and 
that  it  was  their  purpose  not  to  admit  its  existence  to  the 
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complainants.  It  was  founded  on  a  note  given  by  them  in 
May,  while  the  subject  of  the  reconveyance  was  being  talked 
about  by  them  and  the  Youngs.  The  note  was,  as  before 
stated,  for  $500.  Of  the  amount,  $275  were,  it  is  alleged, 
for  borrowed  money,  said  to  have  been  lent  in  various  sums, 
the  smallest  from  $5  to  $10,  and  the  largest  $30;  but  no 
memorandum  in  writing  of  the  loans  was  kept  by  either  or 
any  of  the  parties.  The  evidence  of  the  existence  of  the 
alleged  debt  for  borrowed  money  is  by  no  means  satisfactory. 
The  note  was  payable  on  demand,  and  suit  was  brought  on 
it  within  a  week  after  its  date.  The  proceedings  in  the  suit 
were  advanced  to  judgment  by  the  aid  of  Sylvester  Hill  and 
his  wife,  they  acknowledging  service  of  the  declaration,  and 
he  making  affidavit  that  he  had  served  the  declaration  on 
his  wife.  The  agreement  for  reconveyance  was  made  about 
the  middle  of  June,  and  Sylvester  Hill  fixed  as  the  time  for 
making  the  reconveyance,  the  day  after  the  day  on  which 
the  plaintiff  in  the  suit  on  the  note  would  be  entitled  to 
judgment  by  the  practice  of  the  court.  When,  after  the 
reconveyance  had  been  made,  an  acquaintance  of  his  said  to 
Sylvester  Hill  that  he  thought  he  Avas  foolish  that  he  did 
not  get  the  Mill  street  property  (part  of  the  property  con- 
veyed to  Young's  wife  in  the  original  transaction),  as  he 
might  have  done  in  addition  to  the  bond  and  mortgage. 
Hill  replied  that  Young  "  felt  that  he  was  smart,  but  if  he 
did  not  look  out  he  would  get  his  fingers  burnt  before  he  got 
through."  Mrs.  Hill  said  to  the  same  person,  when  he  said 
to  her  that  by  the  conveyance  she  had  lost  everything, 
"  No,  we  have  got  the  judgment  for  $500, "  referring  to  the 
judgment  in  favor  of  William  T.  Hill.  The  evidence  is 
most  persuasive  and  convincing,  notwithstanding  the  testi- 
mony of  Sylvester  Hill  to  the  contrary,  that  they  did  know 
of  the  existence  of  the  judgment,  or  had  reason  to  believe 
that  it  had  been  entered. 

It  is  urged,  however,  that  if  it  be  held  that  they  misled 
the  complainants,  that  fact  will  not  deprive  William  T.  Hill 
of  his  rights,  or  prejudice  him  in  his  assertion  of  them.    But 
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the  evidence  leads  to  the  conclusiou  that  there  was  com- 
plicity between  him  and  them  in  the  I'ecoverj  of  the  judg- 
ment, and  that  his  and  their  object  was,  by  means  thereof, 
to  circumvent  and  defraud  the  complainants. 

It  is  urged  that  the  complainants  were  guilty  of  negligence 
in  not  searching  the  records  to  ascertain  whether  there  were 
any  judgments,  but  if  the  defendants  conspired  to  circumvent 
the  complainants  by  means  of  the  judgment,  they  are  in  no 
situation  to  impute  negligence  to  the  complainants. 

In  3Iiller  v.  Wack,  Sax.  QOJf.,  it  was  held  that  the  improper 
and  fraudulent  cancellation  of  record  of  a  prior  mortgage 
without  payment  or  satisfaction,  and  without  consent  of  the 
mortgagor,  would  not  extinguish  it  as  against  a  subsequent 
encumbrancer,  or  give  him  any  advantage.  See,  also, 
Trenton  Banking  Cc.  v.  Woodruff,  1  Gr.  Ch.  117  ;  Garwood  v. 
Mdridge,  Id.  11)5  ;  and  Harris  v.  Cook,  1  Stew.  34S. 

In  Garwood  v.  Eldridge  it  was,  indeed,  held  that  one  who 
purchased  land  on  the  representation  of  the  grantor  that 
certain  mortgages  were  the  only  encumbrances  upon  it, 
and,  at  the  request  of  the  latter,  applied  the  entire  purchase- 
money  to  the  payment  of  those  mortgages,  and  subsequently 
found  that  there  was  a  valid  subsisting  judgment  against  the 
land,  was  not  entitled  to  relief  in  equity,  though  the  grantor 
was  wholly  insolvent,  so  that  tlie  grantee  had  no  remedy  on 
the  covenants  in  his  deed ;  but  that  case  differs  in  its  cir- 
cumstances from  this.  There  the  grantee  applied  the  pur- 
chase-money to  paying  off  the  mortgages,  and  caused  the 
mortgages  to  be  cancelled  of  record.  Here  it  is  a  mort- 
gagee who  merely  accepts  what  was  substantially  a  release 
of  the  equity  of  redemption  in  discharge  of  the  mortgagor's 
liability  for  the  mortgage  debt.  In  that  case  relief  was 
sought  on  the  ground  that  the  grantee  caused  the  mortgages 
to  be  cancelled  unwittingly  and  without  a  knowledge  of  the 
legal  effect  of  the  act.  The  court  held  that  if  he,  indeed, 
made  such  a  mistake,  it  was  a  mistake  as  to  the  law,  and 
would  not  avail  him,  and  that  he  was  negligent  in  not 
examining  the  records  for  judgments  against  the  property. 
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There  was  no  fraud  on  the  part  of  the  judgment  creditor  in 
that  case.  The  case  was  complicated,  too,  by  the  sale  of  the 
land  under  the  judgment.  Here  the  mistake  was  merely  as 
to  the  existence  of  the  judgment,  and  the  evidence  that  Wil- 
liam T.  Hill  was  guilty  of  fraud  in  the  transaction  is  very 
cogent.  That  case,  it  may  be  remarked,  expressly  recog- 
nizes the  undoubted  right  to  relief  in  equity  where  there  is 
a  mistake  in  the  facts  as  well  as  of  law,  or  some  suppression 
of  the  truth,  or  fraud  or  contrivance.  See,  also,  on  this 
point.  Green  v.  M.  ^  K  R.  R.  Co.,  1  Beas.  165,  and  Mack- 
net  V.  Macknet,  '2  Stew.  52. 

There  is  another  consideration  of  great  weight.  The 
complainants  intended  by  the  reconveyance  merely  to 
acquire  and  so  extinguish  the  equity  of  redemption.  Had 
they  supposed  that  the  mortgage  was  essential  to  their 
security  against  any  intervening  encumbrance,  they  would 
not  have  consented  to  its  cancellation.  Young  swears  that 
he  acted  as  agent  for  his  wife  in  the  transaction,  and  that  he 
would  not  have  given  up  the  mortgage  to  be  cancelled  if  he 
had  known  of  the  judgment,  or  that  the  mortgage  would  be 
of  any  use  to  him,  and  that  he  would  not  have  delivered  up 
the  mortgage  had  they  been  aware  of  the  existence  of  the 
judgment.  They  gave  it  up  upon  the  representation  of  the 
mortgagors  that  there  were  no  judgments.  It  was  no  part 
of  the  bargain  that  the  mortgage  should  be  cancelled.  It 
was  the  liability  of  the  Hills  that  was  to  be  discharged. 
Sylvester  Hill  gives  as  his  reason  for  procuring  the  cancel- 
lation of  the  mortgage,  that  he  supposed  that  that  was 
necessary  to  the  extinguishment  of  their  liabilitj-  for  the 
payment  of  the  mortgage  debt.  Under  such  circumstances 
equity  will,  if  it  can  be  done  without  prejudice  to  third  par- 
ties, set  aside  the  cancellation  and  re-instate  the  mortgage 
and  give  the  mortgagee  actual  or  equitable  possession  of  it 
for  the  protection  of  his  title.  The  mere  fact  that  it  has 
been  given  up  and  cancelled,  will  not  render  the  court  pow- 
erless to  grant  the  relief.     Chilver  v.  Weston,  12  C.  E.  Gr.  4^5; 
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Stantons  v.  Thompson^  4-9  N.  H.  373 ;  Spaulding  v.  Crane,  Ifi  Vt. 
293;  Jones  on  Mart  §§  869,  878. 

Here  no  rights  of  third  parties  intervene  to  forbid  the 
granting  of  the  relief.  The  legal  advantage  which  William 
T.  Hill  has  by  the  cancellation  obtained,  he  ought  not,  in 
conscience,  to  be  permitted  to  retain.  There  is,  as  before 
stated,  abundant  reason  for  believing  that  he  obtained  it 
through  fraud  upon  the  complainants;  that  the  judgment  is 
but  the  means  devised  by  him  and  Sylvester  Hill  and  his 
wife  to  compel  the  complainants  to  pay  for  the  equity  of 
redemption  of  the  property  $500  which  they  never  agreed 
nor  expected  to  pay,  and  which  it  was  not  contemplated  by 
the  agreement  that  they  should  pay;  that  it  was  a  mere 
artifice  designed  to  extort  that  money  from  them,  and 
intended  for  no  other  purpose  whatever.  Of  course  an 
advantage  so  obtained  cannot  be  retained  in  equity.  Eyre 
V.  Burmeisier,  10  H.  of  L.  96. 

It  is  urged,  on  behalf  of  William  T.  Hill,  as  an  equitable 
consideration  in  his  favor,  that  part  of  the  claim  for  which 
the  note  was  given  was  for  work  done  on  one  of  the  houses 
conveyed  to  Young's  wife  by  Sylvester  Hill  and  his  wife  in 
the  original  transaction,  and  that  he  delayed,  at  Young's 
request,  proceeding  upon  his  lien  until  the  power  of  enfor- 
cing it  was  lost.  But  William  T.  Hill  himself  testifies  that 
he  permitted  the  time  to  elapse,  and  lost  his  power  of 
enforcing  the  lien,  through  his  own  forgetfulness. 

The  complainants  are  entitled  to  the  relief  which  they 
seek.  The  cancellation  will  be  annulled  and  the  mortgage 
re-instated,  and  Sylvester  Hill  and  his  wife  will  be  ordered 
to  deliver  the  mortgage  up  to  them,  that  they  may  hold  it  as 
a  muniment  of  title,  and  William  T.  Hill  will  be  restrained 
from  selling  the  property  under  his  judgment,  except  sub- 
ject to  the  mortgage. 

The  complainants  are  entitled  to  costs. 
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Timothy  H.  Prudden 

V. 

Oscar  Lindsley  and  others. 

Generally  this  court  will  not  set  aside  a  verdict  on  an  issue  at  law, 
where  the  judge  before  whom  such  issue  was  tried  certifies  that  he  is 
satisfied  with  the  verdict,  and  that  it  ought  to  be  regarded  as  conclu- 
sive on  the  questions  submitted  to  the  jury. 


Motion  for  final  decree  on  remittitur  from  the  court  of 
ernn's  and  appeals,  and  counter  motion  to  set  aside  the  ver- 
dict on  the  issue. 

Mr.  H.  C.  Pitney,  for  the  motion 

Mr.  A.  Mills  and  Mr.  B.  Williamson,  contra. 

The  Chancellor. 

On  the  coming  up  of  the  verdict  of  the  jury  on  the  issue 
at  law,  a  motion  was  made  to  set  it  aside  on  the  ground 
that,  inasmuch  as  the  title  to  the  land  on  which  the  alleged 
highway  is,  was  held  in  trust  "  for  the  use  of  the  school  in 
Green  Village,  or  the  building  of  a  school-house,  or,  if  it 
should  be  required  to  be  put  to  that  use,  to  be  kept  for  the 
use  of  the  school  in  Green  Village  as  long  as  grass  grows 
and  water  runs,"  from  1813  (since  which  time  the  alleged 
highway  has  been  created),  no  dedication  can  be  presumed, 
because  no  grant  can  be  presumed,  seeing  that  the  trust-' 
ees  could  not  have  granted  to  the  public  the  easement 
claimed,  without  a  breach  of  their  trust;  and  tlie  right  of 
highway  was  claimed  on  the  ground  of  presumed  dedica- 
tion by  the  trustees.  Prudden  v.  Lindsley,  1  Stew.  37S.  The 
motion  was  successful,  this  court  entertaining  that  view  in 
regard  to  the  presumed  dedication.  On  that  ground  alone, 
and  because  it  was  undeniable  and,  indeed,  was  admitted, 


4  Stew.]  OCTOBER  TERAI,  1879.  437 

Prudden  v.  Lindsley. 

that  the  land  was  so  held  in  trust  from  1813,  and  the 
alleged  dedication  was  admitted  to  have  taken  place  at  a 
time  subsequent  thereto,  the  bill  was  dismissed. 

The  evidence  taken  in  the  trial  at  law  was  not,  as  appears 
from  the  opinion,  used  as  evidence  in  the  cause  in  any  way 
for  the  determination  of  the  merits  of  the  controversy,  nor 
did  this  court  undertake  to  dispose  of  the  case  on  the  tes- 
timony adduced  on  the  trial  of  the  issue,  although,  in  the 
opinion,  there  are  strictures  upon  it ;  but  the  bill  was  dis- 
missed solely  on  the  ground  that  the  existence  of  the  trust 
from  a  period  anterior  to  the  alleged  dedication  and  ever 
since,  forbade  the  presumption  of  dedication. 

On  appeal,  the  decree  of  dismissal  was  reversed  and  the 
cause  remitted  to  this  court  to  be  proceeded  in.  Prudden  v. 
Lindsley,  2  Stew.  615.  A  motion  is  now  made  on  behalf  of 
the  defendants  to  set  aside  the  verdict,  and,  on  behalf  of 
the  complainant,  a  motion  is  made  for  a  decree  that  the 
injunction  be  made  perpetual. 

The  appellate  tribunal  held  that  the  trustees  might  dedi- 
cate the  land  to  public  uses  not  incompatible  with  the  trust, 
and  that  an  adverse  public  user  for  the  purpose  of  a  high- 
way, of  the  land  so  held  in  trust,  continuing  for  twenty 
years,  would  establish  the  highway  against  both  the  trustees 
and  their  cestuis  que  trust,  whether  consistent  with  the  trust 
or  not,  and  although  the  trust  is  for  the  benefit  of  the 
public  or  apart  of  it.  If  then,  the  verdict  has  established 
to  the  satisfaction  of  this  court  a  free  and  uninterrupted  use 
of  the  road  by  the  public  for  twenty  years,  with  the  acqui- 
escence of  or  adversely  to  the  trustees,  the  controversy 
between  the  parties  is  ended  in  favor  of  the  complainant. 

The  questions  to  be  determined  by  the  jury,  as  stated  In- 
the  issue,  were,  whether  there  was  a  public  road  on  the 
school-house  lot,  and,  if  there  was,  how  long  it  had  existed, 
and  whether  it  bounded  along  its  southerly  side  the  com- 
plainant's land.  The  jury  found  that  there  was  a  public 
road  on  the  premises,  that  it  had  existed  for  twenty-three 
years  and  bounded  on  its  northerly  side  the  complainant's 
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land.  The  judge  before  whom  the  issue  was  tried,  certifies 
that  the  questions  of  fact  were  supported  on  both  sides  by 
a  multitude  of  witnesses,  and  were  presented  in  a  manner 
that  made  the  verdict  upon  them,  as  he  thinks,  conclusive, 
and  he  adds  that  he  is,  therefore,  satisfied  with  the  verdict 
rendered  as  to  its  result  in  finding  a  highway. 

Generally  this  court  will  not  set  aside  a  verdict  solely  on 
the  ground  that  it  was  against  the  evidence,  if  the  judge 
certifies  that  he  is  not  dissatisfied  with  it.  S  Dan.  Ch.  Ft. 
1121 ;  Gihhs  v.  Hooper,  2  Myl.  ^  K.  35S. 

In  this  case  the  judge  goes  farther,  and  certifies  not  only 
that  he  is  satisfied  with  the  verdict,  but  that  it  ought,  under 
the  circumstances,  to  be  regarded  as  conclusive  on  the  ques- 
tions submitted  to  the  jury.  The  questions  were  fairly  sub- 
mitted to  the  jury  by  a  charge  which  instructed  them  that, 
in  order  to  find  that  there  was  a  highw^ay,  it  must  appear 
that  there  was  dedication  or  adverse  public  user  for  twenty 
years.  The  greater  part  of  the  evidence  was  directed  to  the 
question  of  user.  That  the  jury  found  the  verdict  upon 
adverse  user  by  the  public  for  twenty  years,  and  not  on 
dedication  by  the  act  of  building  the  iron  fence,  is  evident 
from  the  fact  that  the  period  mentioned  in  it  extends  back 
beyond  the  time  of  the  building  of  the  fence,  which  was 
either  in  1854  or  1865.  There  was  a  conflict  of  testimony 
as  to  the  year  in  which  it  was  built.  They  found  that  the 
property  in  dispute  had  been  used  as  a  highway  for  over 
twenty-three  years,  that  is,  as  far  back  as  1852  (the  suit  was 
begun  April  2l8t,  1875,  and  the  verdict  was  rendered  in 
December  following),  at  least  two  years  before  the  fence  was 
built.  It  is  therefore  evident  that  the  verdict  did  not  depend 
on  the  proof  of  dedication  as  evidenced  by  the  building  of 
the  fence,  but  that  it  was  found  on  the  evidence  of  user. 

I  have  carefully  considered  the  evidence,  and  see  no  rea- 
son for  putting  the  parties  to  the  expense  of  another  trial  at 
law,  or  of  further  litigation  in  this  court.  The  motion  for  a 
new  trial  will  be  denied,  and  the  injunction  will  be  made 
perpetual. 
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William  W.  Shippen  and  others 

V. 

Mifflin  Paul  and  others. 

A  way  for  a  road  or  turnpike  reserved  in  a  deed  for  lands,  and  laid 
down  as  such  on  a  recorded  map  of  the  premises,  does  not  authorize 
any  company  to  occupy  and  use  it  as  a  turnpike,  without  making  com- 
pensation. 

Bill  for  injunction.     On  motion  to  dissolve. 
Mr.  J.  S.  Applegaie,  for  the  motion. 
Mr.  C.  Haight,  contra. 

The  Chancellor. 

The  bill  is  filed  for  an  injunction  to  restrain  the  defend- 
ants, who  claim  to  be  officers  of  the  Highlands  and  Sea- 
bright  Turnpike  Company,  from  entering  upon  the  lands 
of  the  complainants  at  Seabright,  and  pulling  down  and 
removing  fences,  outhouses  and  barns  thereon,  &c.  The 
property  in  question,  which  it  is  the  object  of  this  suit  to 
protect,  is  a  strip  of  land  of  about  twenty-eight  feet  wide, 
in  the  rear  of  the  lots  of  the  complainants,  on  the  ocean 
front  of  which  are  their  sea-side  cottages.  The  bill  states 
that  the  tract  of  land  of  which  those  lots  are  part,  and 
which  contained  about  seventy  acres,  was  bought  by  the 
defendant,  Mifflin  Paul,  as  agent  for  William  W.  Shippen, 
one  of  the  complainants,  and  Samuel  B.  Dod ;  that  Shippen 
and  Dod  paid  or  secured  to  be  paid  all  the  purchase- 
money  ;  that  Paul  took  the  conveyance  in  his  own  name, 
but  executed  and  delivered  to  them  a  declaration  of  trust; 
that  afterwards,  part  of  the  property  having  been  sold,  the 
residue  was,  by  mutual  releases  or  deeds  of  quitclaim, 
divided  between  the  three,  Paul  having,  by  an  arrange- 
ment with  Shippen  and  Dod,  obtained  an  interest  therein ; 
29 
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and  that  on  the  making  of  that  division,  the  declaration  of 
trust  was  delivered  up  to  Paul ;  that  the  deeds  by  which 
the  partition  was  made  excepted  sixty-six  feet  for  a  road  or 
turnpike,  as  laid  down  on  the  map  hereinafter  mentioned  ; 
that,  to  show  the  interests  and  evidence  the  rights  of  the 
parties,  a  map  was  made  and  filed  in  the  county  clerk's 
office,  on  which  the  road  is  laid  down ;  that  the  road  does 
not,  on  the  map,  run  through  the  whole  property  (there 
appears  to  be  a  distance  of  about  two  thousand  feet  in  a 
straight  line  from  its  northerly  terminus  on  the  map  to  the 
northerly  line  of  the  tract,  the  whole  length  of  the  tract  in 
a  straight  line  being  about  five  thousand  six  hundred  and 
fifty  feet);  that  the  three,  Shippen,  Dod  and  Paul,  are 
owners,  in  equal  shares,  of  the  land  reserved  for  the  road; 
that  about  a  year  ago  the  complainants  laid  out  a  large 
sum  of  money  in  improving  the  road  for  public  use  along 
the  rear  of  their  lots;  that  in  1875  an  act  was  passed  in- 
corporating the  Highlands  and  Seabright  Turnpike  Com- 
pany ;  that  though  there  was  a  pretended  organization  of 
the  company,  there  never  was  a  legal  one ;  that  though 
some  contributions  of  money  were  made,  intended  for  the 
payment  of  installments  on  subscriptions  to  the  stock,  no 
stock  was,  in  fact,  legally  subscribed,  and  the  company  had 
no  legal  existence ;  that  though  the  company  pretended  to 
construct  its  road  from  the  Navesink  bridge  to  the  Seabright 
bridge,  it  did  not,  in  fact,  do  so  according  to  the  require- 
ments of  the  charter,  and  soon  abandoned  the  enterprise, 
and  for  three  years  thereafter  took  no  care  of  the  road ; 
that  in  the  spring  of  1879  a  pretended  re-organization  of  the 
company,  at  the  instigation  of  Paul,  was  made,  but  it  was 
merely  a  pretence,  and  that  he  is  fraudulently  endeavoring, 
by  means  of  it  and  the  pretence  that  the  complainants  have 
encroached  on  the  turnpike,  to  compel  the  complainants  to 
pay  him  a  large  sum  of  money  for  his  own  use. 

The  action  complained  of  is  the  requirement  of  the 
turnpike  company  that  the  complainants  shall  remove,  out 
of  the  situs  of  the  road  laid  down  on  the  map,  fences  and 


4  Stew.]  OCTOBER  TERM,  1879.  441 

Shippen  v.  Paul. 

buildings  placed  there  by  them,  which  the  company  insists 
are  encroachments  upon  its  turnpike,  and  which  it  threat- 
■ens  to  remove  if  the  complainants  do  not  do  so.  I  do  not 
■deem  it  necessary  to  consider  the  question  raised  by  the  bill 
as  to  the  organization  of  the  company.  Though  the  com- 
pany claims  to  have  constructed  its  road  in  1875,  the  road 
•appears  never  to  have  been  used  as  a  turnpike.  The  com- 
pany neither  shows  nor  alleges  that  it  has  any  title  what- 
ever to  the  land  over  which  it  asserts  dominion.  It  does 
not  appear  to  have  acquired  a  right  to  it  in  any  way.  It 
does  not  even  set  up  a  grant  from  Paul.  It  seems  to  rely 
•on  acquiescence.  The  fact  that,  by  the  reservation  in  the 
■deeds  to  Shippen  and  Dod,  the  land  laid  down  on  the  map 
as  a  public  road  is  reserved  for  a  public  road  or  turnpike, 
would  not  give  to  any  turnpike  company  that  might  see  fit 
to  occupy  the  land  the  right  to  use  it  for  a  turnpike  without 
making  compensation. 

The  answer  states  that  the  complainants,  or  some  of 
them  who  owned  lots  at  the  time  of  the  first  organization 
of  the  turnpike  company,  encouraged  the  construction  of 
the  road  as  a  toll  and  turnpike  road,  and  all  acquiesced 
in   it.     The  statement  is  not  verified,  and  it  is  new  matter. 

Again,  it  may  be  remarked,  it  appears  by  the  answer 
that  the  design  of  the  company  in  making  the  new  organ- 
ization, and  requiring  the  complainants  to  remove  alleged 
encroachments,  is  not  to  exercise  the  franchise  of  the 
<;ompany  for  the  benefit  of  the  public,  but  rather  to  compel 
the  complainants  to  pay  a  debt  which  the  defendants  claim 
is  a  lawful  debt  of  the  company  due  to  Paul. 

The  answer  states  that  the  defendants  are,  equally  with 
the  complainants,  desirous  of  making  the  road  free,  but 
that  they  insist  that  its  debts  should  first  be  paid  ;  and  it 
further  states  that  the  company,  through  Paul,  in  July, 
1878,  proposed  to  the  complainants  that  if  they  would  pay 
Paul  $3,000  on  account  of  the  principal  of  his  alleged  debt, 
not  only  would  he  release  the  debt  and  interest,  but  the 
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company  would  consent  that  the  road  should  be  a  free- 
road,  and  would  relinquish  its  franchises,  which  proposi- 
tion the  complainants  rejected. 

The  injunction  should  be  continued  until  the  hearing. 


The  Second    Union    Co-operative    Land    and    BuiLDiNa 
Society  and  another 

V. 

Thomas  Hardy  and  another. 

Specific  performance  of  a  contract  for  the  sale  of  lands  against  a 
defendant  in  possession  of  the  premises  since  the  time  of  making  the- 
contract,  was  ordered  where  the  defendant  set  up  outstanding  claims 
of  dower  by  the  wives  of  two  former  owners,  such  claims  having  been 
extinguished  in  the  one  case  by  a  conveyance  of  such  right  to  the  com- 
plainant, and  in  the  other  by  a  conveyance  directly  to  the  defendant, 
although  one  of  the  deeds  was  not  obtained  until  after  the  bill  had 
been  filed 


Bill  for  specific  performance.  On  final  hearing  on 
pleadings  and  proofs. 

Note. — In  a  bill  for  specific  performance  a  vendor  may,  after  his 
agreement  to  sell,  complete  his  title  at  any  time  before  filing  his  bill 
{Cotton  V.  Ward,  3  Mon.  305 ;  Grundy  v.  Ford,  Litt.  Sel.  Cos.  129;  Viele 
V.  Troy  B.  II.  Co.,  20  N.  Y.  184)  ;  or  before  answer  {Beebe  v.  Dowd, 
22  Barb.  255;  Brush  v.  Vredenburgh,  1  Edw.  Ch.  21)  ,  or  before  the 
report  [Mortlock  v.  Bulhr,  17  Ves.  315;  Dutch  Church  v.  Mott,  7  Paige 
77 ;  Jenkiiis  v.  Hiles,  6  Ves.  6^6;  Beverly  v.  Lawson,  3  Munf.  317);  or 
before  the  hi^aring  [Clanton  v.  Burgess,  2  Dev.  Eq.  13 ;  Ley  v.  Huler,  3 
Watts  367 ;  Wynn^v.  Morgan,  7  Ves.  202 ;  Roach  v.  Rutherford,  4  Desauss. 
4^6,  436) ;  or  before  the  decree  {Hepburn  v.  Dunlop,  1  Wheat.  178; 
Langford  v.  Pitt,  2  P.  Wifns.  630 ;  Clute  v.  Robison.  2  Johns.  595 ;  Seymour 
v.Delancy,  3  Cow.  446  ;  Brown  v.  HuJ^,  5  Paige  235;  Allerton  v.  Johnson, 
3  Sand/.'  Ch.  77;  Luckelt  v.  Williamson,  37  Mo.  389;  Drexel  v.  Jordan, 
104  Mass.  407) ;  unless  great  injury  be  done  thereby  to  the  vendee 
{Brashier  v.  Gratz,  6  Wheat.  528;  Taylor  v.  Porter.  1  Dana  421;  Rich- 
mond v.  Gray,  3  Allen  25;  Christian  v.  Cabell,  22  Gratt.  82.  See  Sharp 
V.  Trimmer,  9  C.  E.  Gr.  422;  2  White  &   Tudor' s  Lead.    Cas.  *  529.— Rkp^ 
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3l7\  E.  S.  Atwater,  for  complainants. 
Mr.  M.  T.  Neivbold,  for  defendants. 

The  Chancellor. 

This  case  appears  to  me  to  present  no  difficulty.  The 
■defendants,  on  the  14th  of  August,  1866,  agreed  with  the 
complainant  James  B.  Mingay,  by  written  contract,  signed 
by  him  and  them,  to  buy  of  him  a  lot  of  land  on  Cook 
etreet,  in  Jersey  City,  for  $2,000,  of  which  $50  were  paid  at 
the  signing  of  the  agreement,  $450  were  to  be  paid  when 
the  deed  was  delivered  (which  was  to  be  on  the  18th  of 
September,  1876),  and  the  balance,  $1,500,  was  to  be  secured 
by  their  bond  and  a  mortgage  therefor,  with  interest,  on  the 
premises.  The  property  was  to  be  conveyed  free  from  all 
encumbrances.  Mingay  was  treasurer  of  the  complainant 
society,  and  held  the  title  in  trust  for  it.  The  defendants 
were,  at  or  about  the  time  of  makii^g  the  agreement,  let 
into  possession  of  the  premises,  and  have  occupied  them 
«ver  since.  By  the  answer  they  object  that  the  title  was 
imperfect  because  of  the  outstanding  contingent  right  of 
dower  of  the  wives  of  two  of  the  owners  of  the  land  through 
whom  Mingay  derived  his  title.  But  the  complainant  com- 
pany has  extinguished  the  right  of  one  of  those  women  by 
deed  from  her  and  her  husband  to  it,  and  it  has  obtained 
and  holds  a  deed  for  the  property  in  fee  from  the  other  and 
her  husband  to  the  defendants.  One  of  those  deeds  was 
obtained  after  the  commencement  of  this  suit,  but  the  fact 
that  it  was  not  obtained  until  after  the  beginning  of  the  suit, 
will  not,  under  the  circumstances,  prevent  a  decree  for 
specific  performance. 

The  defendants  have  offered  no  evidence.  They  will  be 
required  to  accept  the  conveyance  from  the  complainants 
(the  wife  of  Mingay  has  joined  him  in  the  deed  from  him  to 
the  defendants),  and  will  be  required  to  pay  the  $450  which 
was  to  be  paid  on  the  delivery  of  the  deed,  and  interest  on 
it,  and  interest  on  the  rest  of  the  purchase-money,  for  the 
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time  thej  have  been  in  possession.  And  they  are  to  have 
credit  for  any  money  which  they  may  have  paid  to  the 
receiver  by  way  of  rent.  The  title  appears  not  to  have  been, 
perfected  until  August,  1878,  when  the  contingent  right  of 
dower  of  Ann  Lillis  was  extinguished  by  the  deed  from  her 
to  the  complainant  society.  The  title  was  therefore  not 
perfect  when  the  suit  was  begun,  and  there  does  not  appear 
to  have  been  any  demand  on  the  defendants  that  they  accept 
the  title  after  it  was  perfected.  They  should  have  costs  on. 
complying  with  the  decree. 


Eli  a.  Young 

V. 

John  Collier  and  others. 


Defendants  in  possession  of  the  premises  in  their  answer  to  a  bill  for 
specific  performance  of  a  contract  to  sell  an  undivided  interest  in  lands^ 
together  with  an  assignment  of  complainant's  interest  in  an  ice  crop 
on  the  premises,  objected  to  carrying  out  their  agreement  (although 
their  objections  were  not  set  out  specifically)  on  the  ground  of  defects 
in  the  title  to  the  lands,  and  also  because  an  assignment  of  the  interest 
in  the  ice  crop  had  not  been  tendered  with  the  deed.  At  the  hearing 
it  appeared  that  the  only  defect  in  the  title  at  the  time  of  the  tender 
was  a  lien  for  unpaid  taxes  for  two  years,  which  were  subsequently 
paid;  that  no  objection  was  then  made  because  no  assignment  of  the 
ice  crop  was  tendered,  and  that  the  real  ground  of  defendants'  refusal 
to  comply  with  the  contract  was  an  apprehension  that  they  would  not 
be  able  to  carry  on  business  on  the  premises  amicably  with  one  of  their 
tenants  in  common. — Held,  that  the  objections  constituted  no  bar  to 
specific  performance. 


Bill  for  specific  performance.     On  final  hearing  on  plead- 
ings and  proofs. 

Mr.  P.  H.  Gilhooly,  for  complainants. 

Mr.   C.  T.  Cowenhoven,  for  defendants. 
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The  Chancellor. 

By  an  agreement  m  writing  made  by  and  between  the 
parties  to  this  suit,  dated  February  19th,  1878,  and  signed 
by  them,  the  defendants  purchased  from  the  complainant, 
and  he  agreed  to  convey  to  them  accordingly,  the  interest 
(three-eighths)  which  he  owned  in  certain  land  in  Middlesex 
county  (used  for  flooding  to  make  ice  for  sale,  and  for  stor- 
ing ice  in  the  building  thereon),  known  as  the  Kennebec  Ice 
Company's  property,  and  owned  in  undivided  shares  by  the 
persons  composing  the  firm  of  ice  dealers  known  as  The 
Kennebec  Ice  Company,  and  containing  twenty-three  acres, 
or  thereabouts,  for  which  they  were  to  pay  him  $3,000,  as 
follows:  $200  at  the  signing  of  the  agreement,  $800  when  a 
satisfactory  title  should  be  made  to  them  for  the  property, 
$500  in  their  note,  payable  July  1st,  1878,  and  $1,500  by 
their  bond,  to  be  secured  by  a  mortgage  of  the  premises,  of 
even  date  with  the  deed,  and  to  be  payable  in  two  equal 
installments,  in  three  and  four  years,  with  lawful  interest 
payable  semi-annually.  It  was  also  thereby  stated  that  the 
complainant  held  the  control  of  an  eighth  of  the  ice  to  be 
produced  on  the  pond  for  the  year  ending  December  1st, 
1878,  although  the  title  to  it  was  held  by  F.  A.  Ayer,  and  it 
was  thereby  agreed  that  the  complainant  would  cause  that 
interest  to  be  assigned  to  the  defendants  for  their  sole  use 
and  benefit  on  the  payment  by  them  to  him  of  the  sum  of 
$62.50. 

The  bill  is  filed  by  the  seller  to  compel  specific  perform- 
ance of  the  agreement.  The  defendants  paid  to  the  com- 
plainant, on  signing  the  agreement,  the  $200  which  they 
stipulated  to  pay  at  that  time.  About  the  23d  of  February, 
a  few  days  after  the  making  of  the  agreement,  the  complain- 
ant tendered  to  one  of  the  defendants.  Green,  a  deed  for 
the  three-eighths  and  a  bond  and  mortgage  to  be  executed  by 
the  defendants  according  to  the  agreement.  Green  took  the 
deed  but  did  not  read  it.  Both  Green  and  Collier,  on  the 
same  day  and  very  soon  after  the  tender,  refused  to  carry 
out  the  agreement,  and  asked  the  complainant  to  mention 
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the  terms  on  which  he  would  absolve  them  from  liability 
under  it.  He  refused  to  do  so  and  declared  that  he  would 
take  legal  proceedings  to  enforce  performance  on  their  part. 

The  answer  substantially  admits  the  tender.  It  alleges 
that  the  title  was  imperfect  when  the  deed  was  tendered,  but 
it  does  not  specify  in  what  respect.  On  the  hearing  it  was 
insisted  that  it  was  imperfect  because  of  the  existence  of  a 
mortgage  of  $216.94  upon  the  whole  property,  which  was 
uncancelled  of  record,  and  because  the  taxes  on  the  property 
for  two  years  were  unpaid,  and  because  a  claim  of  lien  for 
$20  was  made  by  the  person  in  whose  hands  certain  ice-tools 
were,  the  complainant's  interest  wherein  was  sold  with  bis 
interest  in  the  land,  although  the  agreement  is  silent  on  that 
subject;  and  further,  because  the  property  was  subject  to 
liabilities  for  improvements  (buildings)  which  had  been  put 
on  the  property  by  the  firm,  and  to  unpaid  liabilities  of  the 
firm  to  workmen;  and  because  the  complainant  did  not 
tender  with  the  deed  an  assignment  of  the  interest  in  the 
ice  crop  for  the  year  ending  December  1st,  1878,  mentioned 
in  the  agreement.  In  the  first  place  it  appears  that  the 
defendants  did  not  refuse  to  perform  the  agreement  because 
of  those  objections  or  any  of  them,  but,  when  the  deed  was 
tendered,  refused  on  other  grounds  to  carry  out  the  agree- 
ment, and  sought  to  get  rid  of  the  obligation  of  the  contract. 
They  entered  into  possession  of  the  property  immediately 
after  the  agreement  was  made,  and  took  into  their  possession 
the  tools  before  mentioned,  or  some  of  them.  The  reason 
they  gave  the  complainant  for  not  carrying  out  the  agree- 
ment was,  that  "things  were  not  in  the  right  shape,"  and 
this  expression  appears  to  have  had  reference  to  matters  not 
connected  with  the  title  to  the  property. 

According  to  the  testimony  of  the  defendants  themselves, 
none  of  the  objections  now  made  to  the  title  were  made  at 
the  time  of  the  tender  of  the  deed.  Nor  was  any  mention 
made  of  any  of  them  except  the  claim  made  upon  the  tools 
by  the  person  who  had  them  in  his  keeping.  As  to  that 
claim,  it  appears  that  it  constituted  no  lien  whatever  upon 
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the  tools,  and  the  person  who  made  it  testifies  that  he  would 
have  delivered  them  up  without  payment  of  it,  to  the  com- 
plainant, on  request. 

The  complainant  swears  that  while  mention  was  made  of 
the  claim,  no  objection  to  performing  the  contract  was  made 
on  that  account.  The  fact  that  the  mortgage  of  $216.94 
stood  uncancelled  on  the  record,  constituted  no  reasonable 
objection  to  the  title.  The  mortgage  was  made  in  the  year 
1813.  It  was  given  to  secure  the  payment  in  one  year  from 
its  date  of  the  amount  of  a  bond,  with  interest.  The  bond 
was,  at  the  time  of  the  tender,  in  the  possession  of  Wesley 
Benner,  who  was  the  owner  of  an  undivided  interest  (one- 
fourth)  in  the  property,  and  it  was  cancelled.  It  appears 
not  only  by  the  receipts  endorsed  thereon,  but  by  the 
accounts  of  the  administrators  of  the  mortgagor,  to  have 
been  paid  in  full  in  1817,  over  sixty  years  ago.  Nor  was 
there  any  ground  of  objection  from  apprehension  of  claims 
of  mechanics  liens  "n  respect  to  the  buildings  on  the  prop- 
erty. There  were  no  such  claims  on  file,  and  of  the  build- 
ings that  which  was  first  built  was  built  in  1873  and  1874, 
and  the  last  one  in  1875.  It  is  unnecessary  to  speak  of  the 
debts  of  the  firm,  though  it  may  be  stated  that  it  appears 
that  there  are  none  unpaid  in  fact. 

The  defendants  urge  that  the  complainant  did  not  tender 
to  them  with  the  deed  the  assignment  of  the  interest  of 
Ayer  in  the  ice  crop.  But  they  did  not  demand  it,  nor  did 
they  object  to  receiving  the  deed  because  the  assignment  was 
not  delivered  with  it.  If  they  had  done  so  the  complainant 
swears  he  would  have  obtained  it  for  them.  So,  too,  in 
regard  to  the  taxes;  he  would  have  paid  them  if  the  defend- 
ants had  objected  to  the  title  because  they  were  not  paid. 
They  were  paid  in  March,  1878. 

It  is  clear,  from  the  testimony,  that  the  defendants  refused 
to  accept  the  deed,  not  because  of  defects  in  the  title,  but 
because  they  w^ere  apprehensive  that  they  would  not  be  able 
to  carry  on  the  business  or  use  the  property  harmoniously 
with  Benner,     Before  the  complainant  tendered  the  deed, 
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they  went  to  the  gentleman  who  had  drawn  the  agreement 
for  them,  and  inquired  of  him  what  would  be  the  conse- 
quence of  their  refusal  to  carry  it  out.  He  answered  that 
he  was  unable  to  say,  but  presumed  that  they  would  be  com- 
pelled at  least  to  forfeit  the  §200  which  they  had  paid  at  the 
signing  of  the  agreement.  The  complainant  testifies  that 
they  told  him,  on  the  day  when  the  tender  was  made,  that 
they  would  forfeit  the  $200  and  would  throw  the  whole 
thing  up  and  would  have  nothing  more  to  do  with  the  mat- 
ter. He  says  he  remonstrated  with  them  and  expressed  his 
surprise,  saying  that  he  supposed  he  was  dealing  with  hon- 
orable men,  and  he  says  the  reason  they  gave  for  throwing 
up  the  bargain  was  that  they  had  seen  Benner,  who  owned 
one-fourth  of  the  property,  and  they  were  satisfied  that  they 
could  not  get  along  with  him  without  trouble. 

There  should  be  a  decree  of  specific  performance,  and  the 
defendants  should  pay  costs. 


Daniel  W,  Culver 

V. 

Almena  M.  Culver,  administratrix. 

1.  Complainant  filed  a  bill  for  an  account  under  an  agreement  made 
in  1868  with  I.  B.  C,  to  pay  him  one-eighth  of  the  profits  realized  by  I. 
B.  C.  in  a  certain  contract  by  I.  B.  C.  and  S.  H.  to  build  a  railroad. 
The  road  was  finished  in  1869,  and  I.  B.  C.  and  S.  H.  made  their  final 
settlement  in  1874,  although  litigation  as  to  part  of  their  compensation 
was  not  ended  until  1877.  Complainant's  bill  was  filed  in  November, 
1877.  In  June,  1875,  I.  B.  C.  paid  complainant  $175  on  account  of  his 
share  of  the  profits. — Held,  that  the  right  to  an  account  was  not  barred 
by  the  statute  of  limitations,  because  it  did  not  begin  to  run  until  1874, 
the  date  of  the  final  settlement  between  I.  B.  C.  and  S.  H.,  and  the 
bill  was  filed  within  six  years  from  that  time ;  and,  also,  because  of  the 
payment  by  I.  B.  C.  to  complainant  in  1875. 

2.  Secondary  evidence  of  the  contents  of  a  written  instrument, 
although  not  strictly  competent  at  the  time  when  offered, — Held,  to 
have  been  rendered  so  in  this  case,  under  the  circumstances,  by  a  sub- 
sequent admission  of  counsel  that  the  original  was  lost  or  destroyed. 
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Bill   for   account.     On   final    hearing  on    pleadings  and 
proofs. 

Messrs.  Culver  ^  Herbert,  for  complainant. 

Mr.    Peter   Bentley,   for   defendant   Almena    M.    Culver, 
administratrix. 


The  Chancellor. 

The  complainant  claims  to  be  entitled,  under  an  agree- 
ment made  February  29th,  1868,  between  him  and  his 
brother,  Isaac  B.  Culver,  deceased,  to  one-eighth  of  the 
profits  of  a  contract,  dated  February  3d,  1868,  made  by 
Isaac  B.  Culver  and  Samuel  A.  Hetfield  with  two  railroad 
corporations,  for  the  building  of  a  railroad  from  Glen's 
Falls  to  Fort  Edward,  in  New  York.  Culver  and  Hetfield 
were  equally  interested  in  the  contract.  The  railroad  was 
finished  in  the  summer  of  1869.  There  appear  to  have 
been  considerable  profits  from  the  contract.  The  bill  is 
filed  for  an  account  of  the  profits,  and  a  decree  requiring 
the  administratrix  of  Isaac  B.  Culver  to  pay  to  the  com- 
plainant the  amount  which  shall  appear  on  the  accounting 
to  be  coming  to  him  under  the  agreement.  Though  the 
road  was  completed  in  the  summer  of  1869,  there  was  no 
tinal  settlement  between  the  contractors  until  1874.  Indeed, 
it  appears  that  it  was  not  until  after  that  time,  and  as  late 
as  1877,  that  the  last  of  the  litigations  which  were  necessary 
for  the  collection  of  some  of  the  securities  received  as  com- 
pensation under  the  contract,  was  ended.  Those  litigations 
appear  to  have  been  Tovm  of  Qaeensburij  v.  Calcer,  19  Wall. 
83,  decided  in  1873,  and  People  ex.  rel.  Hetfield  v.  Trustees  of 
Village  of  Fort  Edward,  70  N.  Y.  28,  decided  at  May  term, 
1877,  of  the  New  York  court  of  appeals.  In  November, 
1875,  Isaac  B.  Culver  died.  He  paid  for  the  complainant, 
and  at  his  request,  on  account  of  the  money  coming  to  him 
under  the  agreement,  on  the  1st  of  June  of  that  year,  §175. 
In  August  following,  he  admitted  to  Delos  E.  Culver,  their 
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brother,  that  there  were  about  $3,500  due  to  the  complain- 
ant on  the  contract,  and  said  that  he  would  furnish  him 
money  with  which  to  go  into  business  on  account  of  it. 

The  administratrix  of  Isaac  B.  Culver  has  answered.  Het- 
iield  has  not.  The  plea  of  the  statute  of  limitations  is  set 
up  in  the  answer.  Clearly,  the  complainant  is  not  barred 
by  that  statute.  In  the  first  place,  the  bill  was  filed  on  the 
2d  of  November,  1877.  Though,  as  before  stated,  the  road 
was  completed  in  the  summer  of  1869,  there  was  no  final 
settlement  between  Isaac  B,  Culver  and  Hetfield,  his  co-con- 
tractor, until  1874;  and,  besides,  it  appears  that  it  must 
have  been  impossible  to  determine  what  were  the  profits 
until  a  still  later  period,  until  the  termination  of  the  last  of 
the  litigations  before  referred  to.  The  general  rule  is  that 
the  cause  of  action  or  suit  arises  when  and  as  soon  as  the 
party  has  a  right  to  apply  to  the  proper  tribunals  for  relief. 

In  Davies  v.  Oram^  4-  Sandf.  355,  the  suit  being  for  contri- 
bution for  a  loss  on  a  venture  of  cotton  sent  to  France,  it 
was  held  that  the  statute  did  not  begin  to  run  until  the 
complainant  received  the  account  of  sales  from  France. 

In  Atwater  v.  Fowler,  1  Edw.  Jf.17,  it  was  held  that  no 
delay  was  imputable  to  the  complainant  (the  suit  was  for  an 
account)  in  not  calling  for  an  account  until  the  defendant 
was  in  a  situation  to  render  him  a  final  one  upon  the  close 
of  the  transaction. 

In  this  case,  it  does  not  appear  that  the  complainant 
would  have  been  entitled  to  an  account  from  Isaac  B. 
Culver  before  the  final  settlement  of  the  latter  with  Hetfield 
in  1874;  and  it  does  not  appear  that  he  would  have  been 
entitled  to  it  even  then,  for  the  vahdity  of  some  of  the 
securities  received  in  payment  under  the  contract  was  then 
questioned.  In  the  next  place,  Isaac  B.  Culver,  as  before 
stated,  in  June,  1875,  a  few  months  before  his  death,  paid 
$175  for  the  complainant,  at  the  latter's  request,  on  account 
of  the  money  due  him  under  the  agreement. 

Proof  of  the  contract  was  made  by  an  examined  copy  in 
the  examination  of  Hetfield,  who  was  the  first  witness  sworn 
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in  the  cause.  It  did  not  appear  in  the  case,  until  after  his 
testimony  was  closed,  that  the  contract  itself  was  lost  or 
destroyed.  The  counsel  of  the  administratrix  objects  that 
the  secondary  evidence  was  not  competent  at  the  time  when 
it  was  offered,  though  it  would,  of  course,  have  been  so 
after  the  admission  of  counsel,  which  was  subsequently 
made,  that  the  contract  was  lost  or  destroyed,  and  could 
not  be  produced.  The  copy  became  competent  evidence  of 
the  contents  of  the  contract  as  soon  as  the  admission  was 
made.  The  admission  does  not  appear  to  be  accompanied 
by  any  reservation  of  the  right  to  object  to  the  secondary 
evidence  already  in  the  cause,  but  seems  rather  to  have  been 
intended  to  remove  any  such  objection  by  rendering  un- 
necessary any  proof  of  loss.  It  refers  to  no  particular 
period  of  time  since  which  it  has  been  impossible  to  pro- 
duce the  contract,  but  is  unqualified,  and  must,  in  fairness,, 
be  held  to  have  relation  back  to  the  time  when  the  second- 
ary evidence  was  offered.  But,  further,  the  evidence  to 
which  objection  is  made  was  not  offered  to  prove  the  con- 
tents of  the  contract,  but  merely  the  fact  of  its  existence  in 
connection  with  the  question  whether,  under  it,  profits  were, 
in  fact,  realized  by  the  contractors ;  and  such  proof  was 
competent. 

The  counsel  of  the  administratrix  insists,  on  another 
ground,  that  no  decree  for  an  account  can  be  made  against 
her,  viz.,  because  it  does  not  appear  that  the  complainant  is 
even  now  entitled  to  it,  inasmuch  as  it  does  not  appear  that 
she  can  now  render  a  final  account,  and  so  ascertain  the 
profits.  But  she,  by  the  answer,  admits  that  all  the  com- 
pensation has  been  received  with  the  exception  of  the 
amount  of  the  bonds  of  the  village  of  Fort  Edward 
($20,000),  which  Hetfield,  as  survivor,  was  endeavoring,  by 
legal  proceedings,  to  collect.  And  she  does  not  set  up  the 
objection  now  under  consideration.  Besides,  it  may  be  re- 
marked, it  appears  by  the  report  of  the  case  (cited  above) 
that  that  litigation  ended  unfavorably  to  the  plaintiff 
therein.  The  complainant  seems  to  have  performed  his 
part  of  the  contract.     He  is  entitled  to  an  account. 
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V. 

Annie  Nelson  and  others. 


1.  On  a  hearing  on  bill  and  answer  and  depositions,  a  mere  aver- 
ment in  the  answer  that  the  defendants  "  claim  and  charge  "  that  the 
rents,  issues  and  profits  received  by  the  complainant  iis  mortgagee  in 
possession,  were  more  than  sufficient  to  satisfy  the  mortgage  in  suit,  is 
not  conclusive  on  the  complainant  as  a  statement  of  a  fact. 

2.  Depositions  as  to  facts  neither  admitted  nor  denied  by  the 
answer,  are  admissible  both  at  the  hearing  and  before  the  master  on 
the  accounting. 

3.  A  provision  in  complainant's  mortgage  that  he  should  apply  tlie 
rents  &c.  derived  from  the  premises  to  satisfy  his  mortgage,  does  not 
preclude  him  from  showing  that  he  did  apply  such  rents  in  part  to 
other  prior  or  concurrent  encumbrances  thereon. 


Bill  to  foreclose.  On  final  hearing  on  bill  and  answer 
and  depositions. 

Mr.  P.  H.  Gilhooly,  for  complainant. 

Mr.  S.  D.  Haines,  for  the  answering  defendants. 

The  Chancellor. 

This  cause  appears  to  have  been  set  down  for  hearing  on 
bill  and  answers  and  depositions.  There  is  no  replication. 
The  suit  is  for  foreclosure  and  sale  of  mortgaged  real 
[iroperty  in  the  city  of  Elizabeth.  But  two  of  the  defend- 
ants (one  the  present  owner  of  the  property,  and  the  other 
his  grantor  thereof)  have  answered.  By  their  answers,  they 
allege  that  the  complainant  stands  in  the  relation  of  mortga- 
gee in  possession  of  the  premises,  and  that  he  has  always 
had  the  control  of  the  renting  thereof,  and  has  received,  and 
still  continues  to  receive,  the  rents,  issues  and  profits 
thereof,    and,   therefore,   is   chargeable    with    the    amount 
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which  should  have  been  collected  for  such  rents,  issues  and 
j)rofits ;  and  they  "  claim  and  charge  "  that  such  amount 
has  been  more  than  sufficient  to  pay  off -entirely  and  dis- 
charge the  whole  principal  and  interest. 

The  counsel  of  the  answering  defendants  insists  that  the 
cause  having  been  set  down  on  bill  and  answer,  this  "  claim 
and  charge  "  must  be  accepted  as  true.  But  it  is  merely  a 
^' claim  and  charge;"  it  is  no  statement  of  a  fact,  but  is,  at 
most,  only  an  assertion  that  the  answering  defendants 
believe  that,  if  an  account  were  taken,  it  would  appear  that 
the  complainant  has  received,  or  is  chargeable  with,  rents 
enough  to  satisfy  the  mortgage.  It  is  mere  pleading.  The 
reason  for  setting  down  the  cause  on  bill  and  answer,  evi- 
dently was  that  the  complainant's  counsel  found  nothing  to 
deny  in  the  answer,  after  the  allowance  of  the  exceptions. 
The  possession  of  the  complainant  as  mortgagee  is  not 
denied. 

The  counsel  of  the  answering  defendants  objects  to  the 
admission  of  the  depositions.  But  they  relate  only  to  the 
complainant's  bond  and  mortgage,  which  are  neither 
admitted  nor  denied  by  the  answer,  and  certain  conveyances 
mentioned  in  the  bill  and  which  the  answers  pray  may  be 
produced  and  proved,  and  the  account.  They,  therefore,  are 
admissible.  The  testimony  on  the  subject  of  the  account  is 
admissible  at  this  stage  to  show  that  there  ought  to  be  an 
account.  Hudson  v.  Trenton  Locomotive  Co.,  1  C.  E.  Gr.  Ji75. 
He  also  insists  that,  in  taking  the  account,  the  complainant 
is  bound,  by  the  provision  in  the  bond  and  mortgage  set  out  in 
the  bill,  to  apply  all  the  rents  and  profits  to  the  payment  of 
the  bond  and  mortgage  in  suit.  But  that  provision  was  a 
mere  grant  of  authority  to  the  complainant  to  collect  the 
rents,  issues  and  profits  until  the  principal  of  the  bond  and 
mortgage  should  be  paid.  As  to  his  disposition  of  the  rents, 
it  appears  by  the  proof  that  there  are  two  other  mortgages 
on  the  property,  besides  that  which  is  in  suit  in  this  cause, 
one  for  ^3,500  and  interest,  and  the  other  for  ^500  and  inter- 
est, and  that  the  complainant  has  applied  some  of  the  rents 
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to  the  payment  of  interest  on  them.  The  mortgage  for 
$500  gives  him  the  like  authority  to  collect  rents  which  is 
given  by  the  mortgage  in  suit.  The  mortgage  for  $3,500  is 
prior  to  the  other  two.  The  complainant  appears  to  have 
been  mortgagee  in  possession  under  all  these  mortgages,  and 
he  had  a  right  to  appropriate  the  rents  to  the  interest  of  all 
or  any  of  them.  The  complainant  has  offered  in  evidence 
his  books  of  account,  and  has  himself  testified  to  his  receipts 
and  disbursements.  There  may  be  no  need  of  any  further 
proof  in  the  cause.  There  will  be  a  reference  to  a  master 
to  take  the  account,  and  the  testimony  already  taken  relative 
to  the  account  may  be  used  by  him. 


Emily  McGuckin  and  others 

V. 

Miller  Kline  and  others. 


1.  A  bill  alleged  that  a  defendant  was  concluded  by  a  decree  in  a 
former  suit,  and  also  insisted  on  such  defendant  answering  the  whole 
hill,  including  matters  settled  by  that  decree.  The  answer  set  up  a 
denial  of  some  of  those  matters. — Held,  that  such  answer  was  not 
therefore  impertinent,  since  it  complied  with  the  prayer  of  the  bill. 

2.  Such  defendant  cannot  avoid  the  eflect  of  a  former  decree  on  the 
ground  that  he,  as  complainant  therein,  omitted  certain  cestuis  que  trust 
as  parties  in  that  suit. 

3.  Fraud  in  the  consideration  of  a  prior  encumbrance,  may  be  set 
up  by  a  mortgagee  in  his  answer,  without  filing  a  cross-bill;  and  a  gen- 
eral allegation  of  such  fraud  is  sufficient,  where  the  fraud  alleged  is 
that  the  mortgage  was  given  to  defraud  creditors,  and  was  \vithout 
consideration. 

4.  An  answer  may  submit  legal  propositions  arising  on  facts  admit- 
ted  by  the  bill  or  facts  which  it  states. 


Bill  to  foreclose.     On  exceptions  to  master's  reports  sus- 
taining exceptions  to  answers  for  impertinence. 
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Mr.  J,  R.  Emery  and  Mr.  G.  Berry,  for  the  exceptions. 
Messrs.  Magie  ^  Q'oss,  contra. 

The  Chancellor. 

The  bill  states  in  substance  that  Edmund  B.  McGuckin, 
on  the  23d  of  April,  1860,  was  indebted  to  James  B. 
McGuckin  in  the  sum  of  $2,000,  for  money  lent  and 
advanced;  that,  in  order  to  secure  payment  thereof,  the 
former  gave  to  che  latter  a  deed  of  that  date  for  an  undivided 
third  owned  by  him  of  certain  land  and  premises  described 
in  the  bill ;  that  the  deed,  though  absolute  on  its  face,  was 
intended  for  a  mortgage;  that  it  was  acknowledged  and 
was  recorded  as  a  deed  on  the  25th  of  April,  1860;  that 
afterwards,  Edmund  B.  McGuckin,  he  being  still  the  owner 
in  fee  of  the  third  before  mentioned,  procured  partition 
of  the  premises  to  be  made  on  his  application,  by  proceed- 
ings before  a  justice  of  the  supreme  court,  and  in  that 
partition  certain  tracts  respectively  designated  as  A  and  B, 
described  in  the  bill,  were  assigned  to  him,  whereby  he 
became  the  owner  thereof  in  severalty,  subject  to  the  mort- 
gage to  James  B.  McGuckin ;  that  James  B.  McGuckin, 
by  deed  of  conveyance,  conveyed  to  the  complainant 
Sherwood,  on  the  19th  of  May,  1871,  his  right,  title  and 
interest  in  the  land,  and  that  the  indebtedness  was  also 
thereby  assigned ;  that  the  conveyance  and  assignment  were 
made  to  Sherwood  for  a  valuable  consideration,  for  the  ben- 
efit of  the  other  complainants,  who  are  the  wife  and  children 
of  James  B.  McGuckin ;  that  on  the  1st  of  August,  1869, 
Edmund  B.  McGuckin  mortgaged  lot  A  to  Garret  Berry 
for  $2,000;  that  Berry  assigned  the  mortgage  to  Matthias 
Ludlow,  who  filed  his  bill  to  foreclose  it,  and  purchased  the 
mortgaged  premises  under  the  decree ;  that  on  the  1st  of 
April,  1869,  Edmund  B.  McGuckin  mortgaged  lot  B  to 
Jonas  W.  Tooker  for  $2,000,  and  on  the  1st  of  October, 
1869,  he  also  mortgaged  that  lot  to  John  T.  Hewitt,  who 
assigned  the  mortgage  to  Clark  C.  Dunham,  cashier  of  the 
30 
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Hunterdon  County  Bank,  who  assigned  it  to  the  defendant 
Miller  Kline ;  that  Kline  filed  his  bill  to  foreclose  that 
mortgage  against  Edmund  B.  McGuckin  and  his  wife  and 
Tooker  and  others,  and  obtained  a  decree  for  sale ;  that  on 
the  22d  of  December,  1871,  Kline  filed  a  bill  in  this  court 
against  James  B.  McGuckin,  Edmund  B.  McGuckin  and  the 
complainant  Sherwood,  to  set  aside  the  complainants'  deed 
as  fraudulent  and  void,  and  that  bj  the  decree  in  that  suit 
it  was  adjudged  that  the  deed  was  a  security  in  the  nature 
of  a  mortgage,  and  that  $2,000,  with  interest  from  the  date 
of  the  deed,  were  due  on  it,  and  that  Kline  might  redeem, 
or  might  sell  subject  to  the  complainants'  mortgage ;  that 
Kline  did  not  redeem,  but  proceeded  to  sell,  under  his 
decree,  and,  at  the  sale,  bought  the  property,  and  that  both 
Ludlow  and  Kline  took  their  deeds  after  the  recording  of 
the  complainants'  mortgage  deed,  and  with  full  notice 
thereof,  and  hold  the  premises  so  bought  by  them  respect- 
ively, subject  to  the  lien  of  the  complainants'  mortgage. 
The  defendants  Kline  and  wife  and  Ludlow  and  wife  have 
answered.  To  their  answers  exceptions  were  filed,  and  on 
reference  to  a  master  they  were  sustained.  The  cause 
comes  before  me  on  exceptions  to  the  master's  reports. 

In  the  prayer  for  answer  in  the  bill,  the  complainants 
call  on  the  defendants  to  answer  on  oath  as  to  all  and 
singular  the  statements  in  the  bill,  as  fully  and  particularly 
as  if  they  were  there  again  repeated,  and  the  defendants 
and  each  of  them  thereto  particularly  interrogated,  &c. 

The  answering  defendants,  by  their  answers,  deny  the 
statements  of  the  bill  as  to  the  consideration,  character  and 
validity  of  the  complainants'  deed  (which  the  complainants 
allege  is  a  mortgage),  and  allege  that  the  instrument  is,  in 
fact,  what  it  purports  to  be,  an  absolute  deed  of  conveyance 
for  the  land  therein  described,  and  not  a  mortgage ;  and 
they  deny  that  any  money  was  lent  and  advanced  by  James 
B.  McGuckin,  the  grantee,  to  Edmund  B.  McGuckin,  the 
grantor.  And  they  allege  that  the  deed  was  given  without 
consideration  and  fraudulently,  and  with  intent  to  defraud 
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the  creditors  of  the  grantor.  As  to  the  answer  of  Kline 
and  wife,  objection  is  made  by  the  exceptions  that  such 
-denials  and  allegations  are  impertinent,  in  view  of  the  fact 
that  the  bill  states,  and  the  answer  admits,  that  the  suit  in 
this  court  mentioned  in  the  bill  brought  by  Kline  to  set 
aside  the  complainants'  deed,  resulted  in  an  adjudication 
that  the  deed  was,  in  fact,  a  mortgage  to  secure  $2,000  and 
interest,  and  was  a  lien  prior  to  the  mortgages  under  which 
Kline  claims.  But  while  the  bill  substantially  alleges  that 
Kline  is  concluded  by  the  decree,  it  does  not  rest  there,  but 
insists  on  his  answering  the  whole  bill. 

Under  such  circumstances  the  complainants  cannot  justly 
complain  that  the  defendants  have  complied  with  the 
demand,  and  have  followed  the  general  rule  which  requires 
a  defendant  who  undertakes  to  answer,  to  answer  fully. 
Enury  v.  Pickering,  13  Sim.  683 ;  Attorney- General  v.  Foster, 
2  Hare  81.  What  effect  the  adjudication  referred  to  is  to 
have  in  determining  the  issue,  is  another  matter.  Attorney- 
General  V.  Foster,  ubi  supra. 

KHne  is  bound  by  tht  adjudication,  notwithstanding  the 
fact  that  the  cestuis  que  trust  of  Sherwood  were  not  parties  to 
the  suit.  He  instituted  the  suit,  and  made  the  trustee  a 
party,  and  did  not  join  the  cestuis  que  trust,  although  he  knew 
■of  the  existence  of  the  trust,  and  who  the  cestuis  que  trust 
were.  See  Kline  v.  McGuckin,  9  C.  E.  Gr.  4,11.  If  he 
chose  to  proceed  to  the  final  adjudication  of  the  cause  with- 
out making  the  cestuis  que  trust  parties,  the  fact  that  they 
were  not  parties  cannot  avail  him  in  an  effort  to  avoid  the 
effect  of  the  decree. 

But,  further,  as  to  the  exception :  Whatever  is  called  for 
by  the  bill,  is  proper  to  be  retained  in  the  answer.  Des- 
jphces  V.  Goris,  1  Edw.  350  ;  Wagstaff  v.  Bryan,  1  Buss  ^  M. 
28  ;  Hogencamp  v.  Ackerman,  2  Stock.  267.  If  the  complain- 
ant calls  for  an  answer  to  impertinent  matter,  he  must  take 
the  answer,  though  it  be  impertinent.  Woods  v.  Morrell,  1 
Johns.  Ch.  103. 
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It  is  urged  that  if  the  part  of  the  answers  which  attacks- 
the  complainants'  mortgage  is  to  be  excused  on  the  ground 
that  the  bill  calls  for  it,  it,  nevertheless,  should  be  expunged 
as  impertinent,  because  it  cannot  avail  the  answering 
defendants.  This  objection  is  based  on  the  ground  that  the- 
answers  set  up  fraud  against  the  complainants'  mortgage, 
and  seek  to  set  the  mortgage  aside  for  that  reason,  which, 
it  is  insisted,  cannot  be  done  by  answer,  but  must  be 
affected  by  means  of  a  cross-bill.  And  it  is  further  insisted 
that  if  the  defence  can  be  set  up  by  answer,  it  is  not  so  pre- 
sented as  to  be  available,  inasmuch  as  it  consists  merely  in- 
the  general  statement  that  the  deed  was  given  voluntarily, 
without  consideration,  and  with  intent  to  defraud  the 
creditors  of  the  grantor. 

The  defence  goes  to  the  validity  of  the  complainants' 
mortgage  as  a  prior  lien  to  the  mortgages  under  which 
Kline  and  Ludlow  claim.  It  may  be  set  up  under  the 
answers  just  as  well  as  could  a  defence  which,  admitting 
the  validity  of  the  complainants'  mortgage  originally,  insists 
that  it  has  been  paid  off,  or  otherwise  satisfied,  or  virtually 
extinguished  as  against  the  defendants'  title. 

In  Dayton  v.  Melick,  12  C.  E.  Gr.  363,  it  was  held  that  a- 
defence  that  the  mortgagee  materially  misrepresented  the 
contents  of  the  mortgaged  premises  to  the  mortgagor  on  the 
sale  thereof  by  the  former  to  the  latter,  the  sale  having 
been  by  the  acre,  and  the  mortgage  having  been  given  for 
part  of  the  purchase-money,  might  be  set  up  by  answer  in  a 
suit  by  the  mortgagee  against  the  mortgagor  to  foreclose 
the  mortgage.  See,  also,  Hogcncamp  v.  Ackerman,  2  Stock. 
267  ;  Ames  v.  N.  J.  Franklinite  Co.,  1  Beas.  66,  and  O'Brien 
V.  JIulfish,  7  a  E.  Gr.  471,  477. 

The  present  is  only  the  case  of  one  encumbrancer  deny- 
ing the  validity,  as  against  him,  of  the  encumbrance  of 
another.  The  statement  of  the  answers  is,  that  the  com- 
plainants' deed  was  voluntary,  without  consideration, 
fraudulent  and  void,  and  that  the  design  in  giving  it  was  to- 
place  the  title  to  the  property  in  the  name  of  some  other 
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person  than  the  grantor,  in  order  to  cheat  his  creditors. 
This  allegation  is,  in  some  respects  at  least,  manifestly  spe- 
cilic  enough.  Johnson  v.  Helmstaedter,  3  Stew.  H24-.  But  if 
not,  it  cannot  aftect  the  complainants  injuriously. 

In  Jolli/  V.  Carter,  2  Edio.  209,  it  was  said  that  if  the 
defence  set  up  by  an  answer  does  not  give  facts  with  suffi- 
cient particularity  to  lay  a  foundation  for  proofs,  the  testi- 
mony, when  offered,  will  be  rejected,  and  the  complainant  is 
not  then  prejudiced  by  the  insufficient  matter. 

The  objection  to  the  statement  in  the  answers  that  the 
defendants  had  no  notice  of  the  complainants'  mortgage,  is 
not  well  taken.  If,  as  to  Kline,  the  question  of  notice  has 
•been  adjudicated  upon  adversely  to  him,  the  record  will 
•effectually  disprove  this  statement  in  his  answer;  and  the 
production  of  the  deed  itself,  with  the  certificate  of  record- 
ing thereon,  may  be  proof  of  notice  as  to  both  Kline  and 
Ludlow.  But  the  bill  states  that  they  took  their  respective 
deeds  of  conveyance  under  foreclosure  of  the  mortgages 
under  which  they  claim,  with  full  notice  of  the  complain- 
ants' deed.  The  defendants,  therefore,  were  called  upon  to 
answer  on  this  point,  or  they  were,  at  least,  at  liberty  to 
do  so.  The  statement  in  the  answer  of  Ludlow  and  wife, 
that  lot  A  was  sold  with  full  knowledge  on  the  part  of  the 
complainant  Sherwood ;  that  he  attended  the  sale  and  bid 
on  the  property,  but  neither  he  nor  any  other  of  the  com- 
plainants gave  notice  that  he  or  they  had  any  claim  on  the 
property,  is  impertinent.     It  is  wholly  immaterial. 

The  objection  to  the  statement  in  the  answers  that  the 
defendants  insist  that,  by  the  partition,  the  complainants' 
deed  was  "  extinguished,  and  for  nothing  holden,"  should 
not  prevail.  The  pleader  evidently  intended  to  pleaJ 
that  the  effect  of  the  partition  was  to  deprive  James  B. 
McGuckin,  who  then  held  the  title  which  the  complainants 
now  hold,  of  any  title  he  may  have  previously  had  under  his 
deed.  The  question  is  not  whether  the  position  can  be 
maintained,  but  whether  the  statement  of  what  the  defend- 
ants regard  as  a  legal  proposition  arising  from  the  facts,  is 
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impertinent.  It  is  within  the  province  of  an  answer  to 
submit  questions  arising  on  admitted  facts  in  the  bill,. 
or  facts  which  it  states.  Mitf.  PL  15 ;  Bennett  v.  NeaUy 
Wight.  324.. 

The  objection  to  the  prayer  for  relief  in  the  answers,  is 
well  taken.  An  answer  can  pray  nothing  but  to  be  dis- 
missed the  court.  Of  the  exceptions  to  the  answer  of 
Ludlow  and  wife,  the  first  and  second  will  be  allowed.  The 
rest  will  be  overruled.  Of  the  exceptions  to  the  answer  of 
Kline  and  wife,  the  seventh  will  be  allowed,  and  the  rest 
will  be  overruled. 


John  S.  Nevius 

V. 

John  V.  Egbert  and  others. 


Leave  granted  to  the  owner  of  the  equity  of  redemption  of  mort- 
gaged premises  to  redeem,  where  the  sale  of  the  premises  under  fore- 
closure proceedings  took  place  contrary  to  the  sheriff's  assurance  that 
it  would  be  adjourned. 


Suit  for  foreclosure.  Motion  to  set  aside  sheriff's  sale 
under  fi.  fa.  for  sale  of  mortgaged  premises. 

Mr.  J.  H.  Jackson,  for  complainant 

Mr.  G.  Berry,  for  Hector  Toulmin. 

The  Chancellor. 

Hector  Toulmin,  the  owner  of  the  equity  of  redemption 
of  the  mortgaged  premises,  makes  application  for  an  order 
setting  aside  the  sheriff's  sale  under  the  execution  issued  in 
this  cause.     The  complainant  bought  the  property  at  that 
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sale.  The  ground  on  which  the  application  is  based  is  sur- 
prise. There  is  no  room  to  doubt  that  Mr.  Toulmin  was 
surprised  by  the  sale.  He  supposed  that  he  had  an  assurance 
from  the  sheriff'  that  the  sale  would  not  take  place  on  the 
day  on  which  the  property  was  sold,  but  would  be  adjourned, 
and  he  appears  to  have  had  good  reason  to  believe  so.  It  is 
to  be  remembered,  however,  that  the  sale  was  of  his  own 
property  under  decree  of  foreclosure.  He  alleges  that  he 
was  able  to  save  the  property  by  buying  it  himself  at  the 
sale,  and  would  have  done  so  if  he  had  supposed  that  the 
sale  was  to  take  place  on  the  day  when  the  property  was 
sold.  He  ought  now,  under  the  circumstances,  to  have  an 
opportunity  to  redeem  it,  but  he  is  entitled  to  nothing  more. 


The  Hoboken  Land  and  Improvement  Company 

V. 

The  Mayor  and  Common  Council  of  the  City  of  Hoboken. 

Where  no  special  grounds  for  the  interference  of  equity  are  shown, 
parties  claiming  an  exemption  from  the  assessment  of  a  tax  by  reason 
of  a  special  statute,  must  apply  to  a  court  of  law  for  relief.  That  a 
great  many  tax-payers  will  be  affected  by  such  assessment  will  not,  of 
itself,  give  equity  jurisdiction. 

Bill  for  injunction.  On  order  to  show  cause.  On  bill  and 
answer. 

Mr.  L.  Abbett,  for  complainants. 

Mr.  M.  W.  Niven,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  to  restrain  the  assessor  of  taxes  of  the 
city  of  Hoboken  from  assessing  any  tax  on  a  certain  part 
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(it  is  what  was  formerly  Weeliawken  township)  of  the  terri- 
tory of  the  city  to  raise  certain  moneys  speciiied  in  the  bill. 
The  complainants  are  owners  of  property  in  that  part  of 
the  city,  and  claim  exemption  for  themselves  and  all  other 
owners  of  property  there  from  taxation  for  those  particular 
moneys,  under  the  act  of  the  legislature  (P.  L.  1874  p.  Jfi^) 
by  which  that  territory  was  added  to  and  became  part  of  the 
city,  though  they  do  not  deny  that  they  are  subject  to  the 
taxation  which  is  about  to  be  imposed  as  to  other  moneys. 
That  act  provided  that  the  annexed  territory  should  be 
liable  to  taxation  the  same  as  other  property  in  the  city, 
unless,  within  thirty  days  from  the  passage  of  the  act,  the 
owners  of  a  majority  in  value  or  area  of  the  territory 
annexed  should  file  their  assent  to  the  act  with,  and  pay  $500 
to,  the  treasurer  of  the  city,  and  that  the  payment  of  that 
sum  should  be  in  lieu  and  satisfaction  of  all  tax  and  imposi- 
tion that  might  thereafter  be  levied  by  the  city  to  pay  the 
principal  or  interest  of  any  indebtedness  incurred  before  the 
passage  of  the  act,  except  certain  indebtedness  specified  in 
the  act,  and  that  the  city  authorities  should  so  apportion  the 
taxes  of  the  city  that  no  part  of  the  indebtedness  incurred 
by  the  city  before  the  passage  of  the  act,  except  that  which 
was  particularly  specified  in  the  act,  should  ever  be  levied 
on  or  collected  from  the  annexed  territory.  The  bill  states 
that  the  assent  was  filed  and  the  $500  duly  paid,  and  claims 
that  the  territory  is  exempt  accordingly. 

The  city  has  answered,  admitting  the  intention  to  levy  the 
tax,  but  denying  the  exemption  as  to  the  moneys  for  which 
the  tax  is  to  be  assessed,  and  it  denies  the  right  to  relief  in 
this  court.  An  order  to  show  cause  was  made  by  consent, 
to  bring  the  questions  involved  in  the  case  before  the  court. 

To  warrant  the  interference  of  equity  with  the  assessment 
and  collection  of  a  tax  about  to  be  levied  under  color  of  a 
public  law,  there  must  be  some  peculiar  ground  of  equity 
jurisdiction.  Hoagland  v.  Township  of  Delaware,  2  C.  E.  Gr. 
106,  115,  116 ;  Cooley  on  Taxation  5Jfi ;  Borroughs  on  Taxa- 
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Uon  363;  Western  R.  R.  Co.  v.  Nolan,  ^8  N.  Y.  513;  High 
on  Inj.  §  354.' 

The  remedy  of  the  complainants  in  this  case  is  by  certiorari. 
They  complain  that  the  defendants  are  about  to  levy  and  col- 
lect an  illegal  tax,  while  the  defendants,  on  the  other  hand, 
insist  that  the  tax  is  legal.  No  fraud  or  corruption  is  alleged. 
The  question  presented  by  the  bill  is  merely  whether  the 
annexed  territory  is  or  is  not  exempt  from  the  tax  in  ques- 
tion. The  fact  that  a  great  many  tax-payers  will  be  affected 
by  the  assessment  will  not  of  itself  give  jurisdiction  to  this 
court.  ]^or  is  jurisdiction  to  be  assumed  on  the  ground 
suggested  by  complainants'  counsel,  specific  performance. 
The  complainants  have  a  complete  and  adequate  remedy  at 
law,  and  the  common  law  courts  are  the  proper  forum  for 
the  consideration  of  the  question  presented. 

Said  Chancellor  Kent,  in  Mooers  v.  Smedley,  6  Johns.  Ch. 
S8,  31,  where  an  injunction  was  sought  to  restrain  the  col- 
lection of  suras  inserted  in  the  annual  tax-list  to  be  collected 
of  owners  of  lands  &c.,  for  moneys  allowed  by  the  super- 
visors of  a  town  under  acts  of  the  legislature,  and  pursuant 
to  the  vote  of  the  town,  for  wolf  bounties :  "  The  review 
and  correction  of  all  errors,  mistakes  and  abuses  in  the 
exercise  of  the  power  of  subordinate  public  jurisdictions, 
and  in  the  official  acts  of  public  officers,  belongs  to  the 
supreme  court.  It  has  always  been  a  matter  of  legal,  and 
never  a  mutter  of  equitable,  cognizance.  This  is  not  the  case 
of  a  private  trust,  but  the  official  act  of  a  political  body,  and 
in  the  whole  history  of  the  English  court  of  chancery  there 
is  no  instance  of  the  assertion  of  such  a  jurisdiction  as  is 
now  contended  for.  The  superintending  control  in  these 
cases  has  always  been  exercised  in  the  court  of  king's  bench, 
and  nowhere  else,  and  that  court  has  proceeded  by  certiorari, 
rrmndamus,  prohibition,  information,  ^c." 

It  appears  by  the  answer,  it  may  be  added,  that  there  is 
no  reason  whatever  why  recourse  should  not  be  had  to  law. 
The  injunction  will  be  denied,  with  costs. 
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Peter  C.  Tomson 

V. 

Elizabeth  Tomson. 

In  a  case  of  fraud, — Held,  that  this  court  has  jurisdiction  to  restrain 
the  payment  of  moneys  in  the  hands  of  a  sheriff  of  this  state,  under 
proceedings  of  foreclosure  in  this  court,  or  the  assignment  of  mort- 
gages on  lands  in  this  state  by  a  defendant,  although  both  parties  are 
residents  of  another  state. 


Bill  for  relief.  On  motion  to  dissolve  injunction,  on  bill 
and  answer. 

Mr.  D.  J.  Pancoast,  for  the  motion 
Mr.  A.  C.  Scovel,  contra. 

The  Chancellok. 

The  bill  states  that  in  or  about  the  year  1853,  the  com- 
plainant became  acquainted  with  the  defendant,  who  Avas 
then  introduced  to  him  as  a  single  woman,  by  the  name  of 
Miss  Elizabeth  D.  Murphy ;  that  she  then,  and  subse- 
quently, pretended  to  him  that  she  was  a  single  woman, 
and,  as  such,  received  his  addresses  with  a  view  to  matri- 
mony ;  and  that  they  were  subsequently,  on  the  1st  of 
October,  1854,  married  at  Philadelphia,  she  passing  by  the 
name  of  Elizabeth  D.  Murphy.  The  bill  further  states  that 
they  lived  together,  though  unhappily,  for  several  years; 
and  that  in  August,  1876,  they  separated,  and  articles  of 
separation  were  executed  by  them,  in  pursuance  of  which 
he  paid  over  to  her,  merely  in  consideration  of  the  separa- 
tion, $2,200  in  cash,  gave  her  his  note  for  $10,000,  which 
was  paid  at  maturity,  and  also  assigned  to  James  W.  Beau- 
mont, as  trustee  for  her  and  for  her  benefit,  bonds  and 
mortgages  on  property  in  this  state,  to  the  amount  of 
$37,800 ;  and  that  he  subsequently  discovered  that,  at  the 
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time  of  the  marriage,  she  was  not,  in  fact,  a  single  woman, 
but  was  the  wife  of  a  man  bj  the  name  of  Samuel  Naghel, 
who  subsequently,  and  on  or  about  the  21st  of  October, 
1867,  died. 

The  bill  prays  relief  on  the  ground  of  fraud,  the  fraud 
consisting  in  the  false  pretence  on  the  part  of  the  defendant 
that  she  was  a  single  woman  at  the  time  when  she  was 
married  to  the  complainant.  If  she  was,  at  that  time,  the 
lawful  wife  of  Samuel  I^aghel,  the  marriage  between  her 
and  the  complainant  was,  of  course,  void,  and  her  conceal- 
ment of  that  fact  up  to  the  time  of  the  arrangement  for  the 
separation,  and  her  receipt  of  the  money  and  securities 
which  were  paid  and  delivered  over  to  or  for  her,  under  the 
articles  of  separation,  was,  if  she,  in  fact,  was  not  the  lawful 
wife  of  the  complainant,  a  fraud  upon  him,  for  which  relief 
may  be  had  in  equity,  so  far  as  any  of  the  securities  are 
concerned  which  are  yet  within  the  reach  of  the  court.  By 
her  answer,  she  admits  the  marriage  between  her  and  the 
complainant  at  the  time  mentioned  in  the  bill,  and  says  that 
previously,  and  on  the  21st  of  August,  1841,  she  was 
married  to  Samuel  Naghel,  in  the  city  of  Philadelphia,  but 
denies  that  the  marriage  with  Naghel  was  valid,  alleging 
that,  on  the  other  hand,  it  was  null  and  void  by  reason  of 
The  fact  that  he  was,  at  the  time  of  that  marriage,  the  law- 
ful husband  of  another  woman,  to  whom  he  was  married  in 
1835.  She  says  that  she  cohabited  with  him  as  her  lawful 
husband  for  a  few  months  after  her  marriage  to  him,  in 
ignorance  of  the  fact  that  he  was,  at  the  time  of  her  mar- 
riage to  him,  already  a  married  man.  She  further  says  that 
he  was  a  sea-faring  man,  and  soon  after  her  marriage  to 
him,  and  in  November,  1842,  he  went  to  sea,  and  in 
November  of  the  following  year,  and  before  his  return,  she 
heard  of  his  former  marriage,  and  subsequently,  and  in  the 
same  year,  met  his  lawful  wife  in  the  city  of  New  York, 
where  he  had  maintained  her  and  his  three  children  by  her, 
as  his  legitimate  family,  for  several  years  previous  to  his 
attempted  marriage  to  the  defendant ;  that  on  discovering 
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the  imposition  which  had  been  practiced  upon  her  by  him 
in  inducing  her  to  believe  him  to  be  a  single  man,  she 
sought  the  advice  of  counsel  in  Philadelphia,  and,  after 
stating  the  circumstances,  was  advised  that  the  marriage 
was  null  and  void,  and  that  she  might  safely  treat  it  as  such, 
and  resume  her  maiden  name  as  a  single  woman,  and  that 
she  acted  accordingly,  and  repudiated  Naghel  as  her  hus- 
band; that  she  and  her  friends  and  relations  immediately 
took  measures  to  have  him  arrested  and  punished  for  the 
injury  he  had  done  her,  and  for  his  offence  against  the  law ; 
but  he  did  not  return  from  his  voyage  when  he  was 
expected ;  that  she  has  never  seen  him  since  he  went  to  sea 
in  1842;  and,  in  the  year  1846,  she  was  credibly  informed 
that  he  had  died  in  New  Orleans,  and  since  that  time  she 
has  never  heard  from  him  in  any  way,  and  has  always 
believed  him  to  be  dead.  She  denies  that  she  made  any 
false  or  fraudulent  representations  or  statements  to  the  com- 
plainant to  induce  him  to  marry  her,  and  claims  that  the 
marriage  between  them  was  lawful.  She  admits  the  separa- 
tion and  the  cause  of  it,  attributing  it,  however,  to  the  con- 
duct of  the  complainant.  She  alleges  that  there  is,  and 
was,  pending,  when  the  bill  was  filed,  a  suit  brought  against 
her  by  the  complainant  for  divorce  in  the  court  of  common 
pleas  for  the  city  and  county  of  Philadelphia,  to  the  libel 
wherein  she  has  answered  denying  the  right  of  the  com- 
plainant to  the  divorce;  and  she  states  that  the  suit  has  not 
yet  reached  a  determination,  but  is  still  pending.  She 
insists  that  the  subject  of  complaint  in  the  bill  in  this  cause 
is  cognizable  only  by  that  court.  The  question  discussed  on 
this  motion  was  whether  this  court  has  jurisdiction  of  the 
subject  of  this  suit,  in  view  of  the  pendency  of  the  litigation 
for  divorce  in  the  state  of  Pennsylvania. 

The  injunction  was  sought  in  this  state  in  view  of  the  fact 
that  the  property  mortgaged  by  the  mortgages  transferred 
for  the  benefit  of  the  defendant  upon  their  separation,  is  in 
this  state,  and  the  debtors  are  here.  And,  besides,  foreclos- 
ure proceedings  have  been  had  in  this  court  on  one  of  the 
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mortgages,  under  which  the  premises  have  been  sold  bv  the 
late  sheriff  of  the  county  of  Gloucester,  and  one  object  of 
the  complainant  in  bringing  this  suit  was  to  prevent  the 
payment  to  the  defendant  of  the  money  raised  on  the  execu- 
tion for  her.  Part  of  the  relief  sought  in  this  suit  by 
injunction,  viz.,  the  preventing  of  the  payment  of  the 
money  by  the  sheriff  to  the  defendant,  could  not  have  been 
obtained  in  the  state  of  Pennsylvania,  Moreover,  the  bill 
may  be  amended  so  as  to  include  the  mortgage  debtors,  and 
thus  more  complete  relief,  by  injunction,  be  obtained.  The 
courts  of  Pennsylvania  can  only  reach  the  wife.  The  mort- 
gage debtors  and  sheriffs  are  not  subject  to  their  jurisdic- 
tion. Both  of  these  parties  are,  and  were,  when  the  bill 
bill  was  filed,  residents  of  the  state  of  Pennsylvania,  and,  if 

.there  was  pending  at  the  time  when  this  suit  was  com- 
menced, a  litigation  in  Pennsylvania  in  which  the  relief 
sought  in  this  suit  might  be  granted,  the  complainant 
should  be  remitted  to  that  forum.  But  it  does  not  appear 
that  any  such  litigation  exists.     There  is,  indeed,  a  suit  for 

Idivorce,  but  it  is  for  divorce  merely,  and  has  no  reference 

[to  the  property  in  question. 

The  property  which  the  complainant  seeks  by  this  injunc- 

!  tion  to  reach,  consists  of  mortgages  of  real  property  in  this 
state,  or  the  proceeds  of  the  sale  of  mortgaged  premises 
here  under  the  process  of  this  court.  Courts  of  law  enter- 
tain the  suit  of  a  foreign  creditor  under  our  attachment  act 
against  even  the  choses  in  action  of  his  foreign  debtor  here. 
The  answer  does  not  deny  the  fact  stated  in  the  bill  in 
regard  to  the  pretence  and  representation  by  the  defendant 
to  the  complainant,  at  the  time  of  their  courtship  and  mar- 
riage, that  she  was  a  single  woman  and  had  not  been  mar- 
ried. She  does  not  state  that  she  communicated  to  him  the 
fact  that  she  had  been  married  to  Naghel.  She  admits  that 
she  resumed  (as  she  says,  by  the  advice  of  counsel)  her 
maiden  name,  and  treated  her  marriage  withNaghel  as  null 
and  void,  and  as  if  it  had  never  taken  place.  It  remains, 
therefore,  for  her  to  establish  the  facts  on  which  she  relies 
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as  rendering  her  marriage  to  Naghel  void.  She  ofi'ors  no 
proof  of  them  in  connection  with  her  answer,  except  her 
own  uncorroborated  affidavit. 

The  motion  is  denied.  If,  however,  it  shall  be  made  to 
appear  that  the  defendant  requires,  for  her  reasonable  sup- 
port during  the  pendency  of  this  litigation,  the  interest 
upon  the  mortgages  in  dispute,  a  proper  allowance  will  be 
made  to  her  accordingly. 


Richard  Sutphin 

V. 

The  Inhabitants  of  the  City  of  Trenton. 

1.  Under  a  sale  of  lands  to  pay  an  assessment  for  improvements,  a 
purchase  thereof  by  the  city  is  valid,  although  the  power  to  make  such 
purchase  was  not  conferred  until  after  such  assessment  had  been  laid. 

2.  The  charter  provided  that  the  damages  for  any  improvement  "  be 
fairly  and  justly  assessed  by  commissioners." — Held,  that  the  court 
would  not  presume  that  the  amount  of  damages  assessed  exceeded  the 
benefits,  merely  because  the  commissioners'  report  omitted  to  state  that 
fact. 


Bill  to  remove  cloud  from  title.     On  demurrer  and  plea. 
Mr.  E.  L.  Campbell,  for  defendants. 
Mr.  J.  C.  Potts,  for  complainant. 

The  Chancellor. 

The  bill  is  filed  under  the  "  act  to  compel  the  determina- 
tion of  claims  to  real  estate  in  certain  cases,  and  to  quiet 
the  title  to  the  same"  {Hev.  p.  1189).  It  seeks  relief 
against  an  assessment  made  by  the  defendants  upon  the 
complainant's  property,  for  benefits  in  opening  a  street  in 
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the  city  of  Trenton,  and  it  prays  relief,  also,  from  a  sale  of 
the  land  thereunder,  to  the  defendants,  for  the  term  of  fifty 
years,  under  which  they  claim  title  for  the  unexpired  bal- 
ance of  the  term.  To  so  much  of  the  bill  as  prays  relief 
against  the  sale,  the  defendants  have  filed  a  general  demur- 
rer, alleging  for  cause  of  demurrer,  want  of  equity ;  that 
the  supreme  court  has  jurisdiction  of  the  subject  matters, 
and  that  the  complainant's  remedy  at  law  ia  complete,  clear 
and  certain ;  that  the  complainant  does  not  ofler  to  pay  the 
defendants  the  money  which  appears  by  tlie  bill  to  be  due 
them  for  the  assessment,  and  that  the  bill  was  not  filed  in 
due  time.  The  plea  is  to  the  relief  sought  against  the 
assessment,  and  it  sets  up,  as  a  bar,  an  adjudication  of  the 
supreme  court  on  certiorari,  prosecuted  by  the  complain- 
ant himself,  sustaining  the  assessment,  and  an  adjudication 
of  the  court  of  errors  and  appeals  affirming  the  judgment. 

The  bill  states  that  the  defendants  had  no  legal  authority 
to  become  the  purchasers  of  the  land  at  the  assessment  sale, 
and  that  the  sale,  and  all  title  to  be  derived  under  it,  are 
void.  The  sale  took  place  in  April,  1878.  The  supplement 
to  the  defendant's  charter,  approved  in  1875  (P.  L.  1875  p. 
34.6  §  7),  provides  that,  whenever  any  lot  shall  be  oflfered 
for  sale  by  virtue  of  that  act  or  the  charter  itself,  for  the 
collection  of  any  assessment,  and  there  shall  be  no  respon- 
sible bidder  for  it,  it  shall  be  lawful  to  strike  it  off  to  the 
inhabitants  of  the  city  for  the  term  of  fifty  years.  The 
defendants,  then,  had  lawful  authority  to  purchase  at  the 
sale. 

But  the  complainant  still  insists  that  no  title  passed 
by  the  sale  because  the  assessment  was  made  under  an 
unconstitutional  law.  The  act  under  which  it  was  made 
(P.  L.  1866  p.  398  §  77)  provides  that  the  damages  which 
owners  of  land  will  sustain  by  the  opening  of  a  street  shall, 
with  the  cost  of  the  land  for  the  street  obtained  by  agree- 
ment, be  fairly  and  justly  assessed  by  commissioners,  upon 
such  lots  or  subdivisions  of  lots  as,  in  their  opinion,  will  be 
benefited  by  the  improvement. 
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The  complainant  insists  that  the  provision  that  the  whole 
of  the  damages  and  price  shall  be  assessed  on  the  property 
considered  to  be  benefited,  without  regard  to  whether  the 
assessment  exceeds  the  amount  of  benefits  or  not,  is  in  con- 
travention of  his  constitutional  rights.  But  the  charter 
provides  that  the  assessment  shall  be  fair  and  just,  and  in 
such  a  case  that  cannot  be  a  fair  or  just  assessment  which 
exceeds  the  amount  of  the  benefit,  and  though  the  language 
of  the  act  appears  to  contemplate  the  assessment  of  the 
whole  amount  of  the  damages  and  price  upon  the  property 
benefited,  without  regard  to  the  amount  of  benefit,  yet  it 
will  be  construed,  if  practicable,  in  such  manner  as  not  to 
authorize  the  imposition  of  an  assessment  beyond  the 
amount  of  benefit  received.  It  will,  if  practicable,  be  so 
construed  as  not  to  violate,  but  to  protect,  the  constitutional 
rights  of  the  property  owner. 

In  Village  of  Passaic  v.  State ^  8  Vr.  538,  where  a  munic- 
ipal charter  provided  for  the  assessment  of  the  cost  of 
grading  a  street,  upon  the  lands  fronting  on  the  improve- 
ment, in  proportion  to  the  benefit  to  be  received  by  each 
lot  or  parcel  thereof,  the  charter  was  so  construed  as  to 
limit  the  assessment  to  the  amount  of  benefit.  It  was  con- 
strued as  if  it  contained  an  express  limitation  of  the  assess- 
ment to  the  land  benefited,  and  the  further  limitation  of 
the  amount  of  the  assessment  to  the  benefit  received.  On 
the  principle  of  that  case,  the  provision  of  the  charter  of 
Trenton,  under  consideration,  may  be  sustained.  The 
assessment  under  that  charter  is  expressly  limited  to  the 
property  benefited,  and  it  is  expressly  provided  that  it  must 
be  fair  and  just. 

In  Village  of  Passaic  v.  State,  the  assessment  was  not  ex- 
pressly limited  to  property  benefited,  nor  was  it  expressly 
limited  to  the  amount  of  benefits.  The  provision  was  for 
an  assessment  upon  the  lands  fronting  on  the  improvement, 
according  to  the  benefit  to  be  received  by  each  lot  or  par- 
cel. Here  it  is  expressly  limited  to  land  benefited,  and  is  to 
be  just  and  fair. 
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The  fact  that  no  provision  is  made  in  the  charter  for  any 
deficiency  which  might  exist  if  the  whole  amount  could  not 
fairly  and  justly  be  assessed  on  the  lands  benefited,  consti- 
tutes no  objection  to  the  construction.  It  was  so  held  in 
Village  of  Passaic  v.  State. 

The  bill  states  that  the  commissioners  in  the  case  in  hand 
reported  to  the  common  council  that,  in  their  opinion,  the 
complainant's  land  described  in  the  bill  would  be  benefited 
by  the  laying  out  and  opening  of  the  street,  and  that,  hav- 
ing justly  and  fairly  considered  the  amount  of  such 
benefit,  they  had  assessed  upon  the  land  the  sum  of  $133. 
The  amount  does  not  appear  by  the  statements  of  the  bill, 
it  may  be  remarked,  to  have  exceeded  the  benefits.  But  if 
the  act  is  not  unconstitutional,  the  complainant  is  entitled 
to  no  relief  in  this  suit.  The  assessment  proceedings  in 
such  case  were  not  a  nullity.  The  assessment  itself  may 
have  been  liable  to  be  set  aside,  because  (if  such  was  the 
fact)  it  did  not  appear  by  the  commissioners'  report  that 
the  amount  did  not  exceed  the  benefits  ( Village  of  Passaic. 
V.  State,  ubi  supra),  but  that  liability  does  not,  'per  se,  render 
it  null  and  void.  Relief  against  it  in  that  respect  was  to  be 
obtained  by  certiorari,  the  appropriate  remedy. 

The  plea  avers  that  the  assessment  was  brought  into  the 
supreme  court  by  certiorari  on  the  prosecution  of  the  com- 
plainant himself,  and  that  he  there  objected  to  it  because, 
among  other  things,  as  alleged,  it  was  "  unequal,  unjust  and 
unfair,"  and  that  it  was  there  affirmed,  and  that  the  judg- 
ment of  that  court  was  subsequently  affirmed  on  error  in 
the  court  of  last  resort.  Under  the  decision  in  Jersey  City 
V.  Lemheck,  ^  Stew.  255,  the  complainant  is  not  entitled  to 
relief  He  has  not  only  had  a  remedy  at  law,  but  has 
availed  himself  of  it. 

The  demurrer  and  plea  are  both  good. 
31 
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William  H.  McClave  and  others 

V. 

Thb  Mayor  and  Common  Council  of  the  City  of 
Newark. 

1.  Municipal  assessments  that  are  unconstitutional,  and  conse- 
quently void,  and  the  sales  of  lands  thereunder,  may  be  set  asiJo 
in  equity. 

2.  In  a  bill  to  quiet  title,  objections  that  the  complainant  has  not 
alleged  peaceable  possession  of  the  premises  in  dispute,  and  that  no 
action  to  test  the  defendant's  title  thereto  was  pending,  come  too  late 
at  the  hearing. 


Bill   to  quiet  title.     On  final  hearing  on  pleading?  and 
proofs. 

Mr.  C.  F.  Hill,  for  complainants. 

Mr.  Henri/  Young,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  under  the  act  '*  to  compel  the  deter- 
mination of  claims  to  real  estate  in  certain  cases,  and  to 
quiet  the  title  to  the  same"  {Bev.  p.  1189).  The  complain- 
ant seeks  to  set  aside  certain  assessments  made  under  the 
charter  of  the  citj  of  Newark  for  municipal  improvements, 
one  for  grading,  curbing  and  flagging  a  street,  two  for  open- 
ing streets,  and  the  other  for  widening  and  opening  a  street. 
The  property  has  been  sold  to  the  city  under  the  assessments. 
The  first-mentioned  assessment  (for  grading,  curbing  and 
flagging)  was  made  under  the  109th  section  of  the  charter 
(P.  L.  1857  p.  167),  and  is  identical  with  the  provision  for 
assessment  condemned  in  Bogert  v.  City  of  Elizabeth,  12  C. 
E.  Gr.  568.  The  others  are  under  the  105th  section  of 
the  charter  (P.  L.  1857  p.  166),  which  provides  that  the 
common    council  shall   ascertain    the   costs,  damages   and 
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expenses  of  laying  out  and  opening,  altering,  widening,  or 
straightening  any  street,  highway  or  alley  within  the  city, 
and  shall  cause  to  be  made  a  just  and  equitable  assessment 
thereof  upon  the  owners  of  all  the  lands  and  real  estate 
intended  to  be  benefited  thereby,  in  proportion,  as  nearly  as 
may  be,  to  the  advantage  each  shall  be  deemed  to  acquire. 
This  provision  is,  under  the  authority  of  the  decision  in 
Village  of  Passaic  v.  State,  8  Vr.  538,  not  unconstitutional. 

The  assessment  for  grading,  curbing  and  flagging,  and  the 
sale  thereunder,  must,  as  to  so  much  of  the  property  men- 
tioned in  the  bill  and  affected  thereby  as,  at  the  time  of 
filing  the  bill,  was  owned  by  the  complainants,  be  set  aside 
as  absolutely  void.  Bogert  v.  City  of  Elizabeth,  uhi  supra.  But 
no  relief  will  be  granted  as  to  the  property  described  in  the 
bill  which  they  did  not  claim  to  own  when  this  suit  was 
begun.  No  relief  will  be  granted  as  to  the  other  assessments, 
or  the  sales  thereunder,  for  the  reasons  given  in  Smith  v. 
Newark,  decided  at  this  term. 

It  is  urged,  on  behalf  of  the  defendants,  that  the  bill  does 
not  state  that  the  complainants  were,  at  the  time  of  filing 
the  bill,  in  peaceable  possession  of  the  property  in  respect 
to  which  relief  was  prayed,  nor  that  no  suit  to  enforce  or 
test  the  title  claimed  by  the  defendants  was  pending.  But, 
as  was  said  in  Smith  v.  Newark,  the  defendants  have  answered 
and  do  not  allege  that  those  conditions  to  the  maintenance 
of  the  suit  do  not  exist,  and  it  does  not  appear  that 
they  do  not. 


"William  Cleveland 

V. 

The  Essex  Public  Road  Board. 

Where  a  complainant  has,  by  laches,  lost  his  remedy  :i,t  law  against 
an  assessment  illegal  but  not  void,  this  court  will  not  interfere  on  the 
ground  that  the  defendants  threaten  and  intend  to  sell  his  property 
under  it. 
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Bill  to  quiet  title.     On  final  hearing  on  pleadings  and 
proofs. 

Mr.  J.  L.  Blake,  for  complainant. 

Mr.  J.  W.  Taylor^  for  defendants. 

The  Chancellor. 

The  bill  is  filed  under  the  act  of  1870  {Rev.  -p.  1189)  to 
quiet  title,  and  relief  is  sought  against  certain  assessments 
made  by  the  defendants  upon  the  complainant  for  benefits 
to  his  land  in  respect  to  an  improvement  known  as  Park 
avenue,  in  Essex  county.  These  assessments  were  made,  as 
is  claimed,  under  the  provisions  of  special  statutory  author- 
ity. The  complainant  objects  to  them  as  illegal.  He  docs 
not  impugn  the  authority  as  being  in  contravention  of  his 
constitutional  rights.  He  had  a  remedy  by  certiorari  against 
any  illegality  in  the  proceedings,  but  appears  to  have  lost  it 
by  laches.  He  alleges  that  it  was  by  mistake.  But  the  fact 
that  he  lost  his  opportunity  to  obtain  a  review  by  certiorari 
of  the  proceedings  complained  of  through  mistake,  will  not, 
of  itself,  avail  to  induce  this  court  to  examine  into  the 
legality  of  the  proceedings.  Lewis  v.  Cicy  of  Elizabeth,  10' 
C.  E.  Gr.  298 ;  Dusenberry  v.  Newark,  Id.  295.  Nor  will 
the  fact  that  the  defendants  threaten  and  intend  to  sell  his 
property  for  non-payment  of  the  assessment.  Though  the 
proceedings  on  which  the  declaration  of  sale  will  be  founded 
cannot  be  impeached  collaterally,  they  may  be  reviewed  at 
any  time  on  certiorari  or  other  proper  proceedings  in  the 
supreme  or  circuit  court  {Rev.  p.  104S  §  16).  The  com- 
plainant must,  therefore,  be  left  to  his  legal  remedy^ 
Jersey  City  v.  Lembeck,  If.  Stew.  255,  270. 

The  bill  will  be  dismissed,  with  costs. 
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The  Central  Railroad  Company  of  New  Jersey  and  others 

V. 

The  Pennsylvania  Railroad  Company  and  others. 

1.  The  fact  that  the  property  of  an  insolvent  railroad  company  is 
under  the  charge  of  this  court,  does  not  in  anywise  secure  to  the  com- 
pany protection  against  lawful  competition  in  its  busitiess,  or  secure 
for  its  property  immunity  against  liability  to  lawful  condemnation. 

2.  A  general  law  authorizing  any  number  of  persons  not  less  than 
seven  to  form  a  corporation  to  construct  a  railroad,  does  not  exclude 
non-residents  as  corporators. 

3.  That  the  places  from  and  to  which  the  road  is  to  be  constructed 
must  be  specified,  is  sufficiently  complied  with  by  designating  one  ter- 
minus as  "  at  or  near  Bergen  cut." 

4.  The  grant  by  the  legislature  of  the  power  to  exercise  the  right  of 
eminent  domain  for  the  building  of  railroads  for  public  use,»to  any 
persons  who  will  undertake  to  construct  them,  leaving  it  to  such  per- 
sons to  select  the  routes  for  themselves,  is  of  itself  a  determination  by 
the  legislature  that  such  roads  are  necessary  or  useful  for  the  public. 

5.  It  is  undoubtedly  within  the  power  of  the  court  (and  it  is  its 
duty),  where  an  abuse  of  the  general  railroad  law  is  attempted  by  the 
unlawful  application  of  its  provisions  to  a  private  use,  to  restrain  the 
unauthorized  proceedings. 

6.  A  corporation  cannot,  in  its  own  name,  subscribe  for  stock  or  be 
a  corporator,  under  the  general  railroad  law ;  nor  can  it  do  so  by  a 
simulated  compliance  with  the  provisions  of  the  law  through  its  agents 
as  pretended  corporators  and  subscribers  of  stock. 

7.  An  attempt  by  a  corporation  to  avail  itself  unlawfully  of  the  gen- 
eral railroad  law  to  build  a  railroad,  will,  on  complaint  of  the  party 
injured,  be  enjoined  as  an  abuse  of  the  law. 


Bill  for  injunction.  On  order  to  show  cause.  On  bill 
and  affidavits  annexed,  and  affidavits  on  the  part  of  the 
National  Docks  Railway  Company. 

Mr.  B.  Gummere,  Mr.  B.  Williamson  and  Mr.  J.  D.  Bedle, 
for  complainants. 

3Ir.  Leon  Abbeit,  for  the  mayor  and  aldermen  of  Jersey 
City. 
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Mr.  Isaac  W.  Scudder,  for  the  Pennsylvania  Railroad  Com- 
pany. 

Mr.  H.  C.  Pitney,  for  the  National  Docks  Railway  Com- 
pany. 

Mr.  Sidney  Ward  of  New  Vork,  for  the  National  Storage- 
Company. 

The  Chancellor. 

The  bill  is  filed  by  the  Central  Railroad  Company  of  New 
Jersey,  and  Francis  S.  Lathrop,  receiver  for  the  creditors- 
and  stockholders  thereof,  for  an  injunction  to  restrain  the 
defendants,  other  than  the  city,  from  constructing  a  railroad 
from  ,the  line  of  the  Pennsylvania  Railroad  at  or  near 
Bergen  cut,  to  the  National  docks,  upon  any  route  or  loca- 
tion across  any  of  the  lands  or  railway  tracks  of  the  Central 
Railroad  Company,  under  or  by  virtue  of  the  provisions  of 
the  general  railroad  law,  and  from  taking  and  condemning, 
or  instituting  any  proceedings  to  take  or  condemn,  any 
lands  or  railway  tracks  of  the  Central  Railroad  Company^ 
or  to  acquire  the  right  of  crossing  those  lands  or  tracks  for 
the  purpose  of  constructing  a  railroad  across  them,  under 
the  provisions  of  that  act,  and  to  restrain  the  city  from 
granting  permission  to  the  other  defendants  to  lay  their 
road  in  Jersey  City  in  such  manner  as  necessarily  to  cross 
the  main  line  and  railways  of  the  Central  Railroad  Company 
at  grade. 

The  bill  states  that  the  Central  Railroad  Company  is  the 
absolute  owner  in  fee  of  certain  land  in  Jersey  City  therein 
described  at  length,  which  it  lawfully  acquired  for  its  uses 
and  purposes  in  the  exercise  of  the  public  franchises  granted 
to  it,  and  that  that  land,  or  a  large  part  thereof,  is  now  in 
constant  use  for  those  purposes,  and  that  all  of  the  land  is 
both  necessary  and  convenient  for  the  present  and  future 
due  and  proper  exercise  of  its  corporate  franchises  and 
functions,   and   in   the    transportation    of    passengers   and 
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merchandise  to  the  termini  of  its  routes  and  branches,  and 
for  the  yarding  of  its  cars,  and  in  the  necessary  storage  of 
merchandise  transported  thereon,  and  in  the  shipping 
thereof  to  its  destination,  and  for  other  like  purposes;  that 
tlie  Pennsylvania  Railroad  Company  is  a  foreign  corpora- 
tion existing  under  the  laws  of  the  state  of  Pennsylvania; 
that  in  1873  it  became  possessed,  as  lessee  (or  grantee),  of  the 
railroads,  franchises  and  property  of  the  United  New  Jersey 
Railroad  and  Canal  Company,  and,  among  others,  of  the 
main  line  of  the  railroad  extending  from  the  Delaware  at 
Trenton  to  the  Hudson  at  Jersey  City ;  that  at  that  time  its 
lessor  (or  grantor)  had  located  its  road  through  Jersey  City, 
and  exhausted  by  actual  user,  or  lost  by  non-user,  all  of  its 
chartered  powers  of  relocating  or  changing  its  route  there, 
and  of  constructing  additional  branches  thereto,  or  making 
any  new  termini;  that  the  Pennsylvania  Railroad  Company, 
under  the  lease,  had  no  more  power  than  its  lessor  (or 
grantor),  and  has  acquired  none  since;  that  it  has  no  corpo- 
rate existence  in  this  state,  and  no  franchise  to  be  a  corpo- 
ration here,  except  as  such  lessee  (or  grantee),  and  for  the 
sole  and  exclusive  purpose  of  performing  the  covenants  of 
the  lease  or  grant;  that  the  National  Storage  Company  is  a 
private  corporation,  created  under  a  special  act  of  the 
legislature  of  this  state,  for  the  purpose  of  storing  and  trans- 
porting petroleum  and  other  merchandise,  and  for  other 
purposes  incidental  thereto,  and  although  capable  of  hold- 
ing lands  for  the  purposes  of  its  charter,  it  is  expressly  pro- 
hibited by  it  from  storing  petroleum  within  the  territorial 
limits  of  Jersey  City,  and  though  it  has  become  seized  of  a 
tract  of  land  known  as  the  National  Docks,  which  is  within 
the  limits  of  that  city,  yet,  because  of  that  prohibition,  it 
cannot  lawfully  hold  or  use  that  land  to  store  petroleum 
thereon,  or  transport  petroleum  to  it  to  be  stored  there,  or 
demise  or  convey  it  to  any  other  person  or  corporation  for 
such  purposes,  or  either  of  them ;  that  it  is  an  offshoot  of 
the  Pennsylvania  Railroad  Company,  and  under  its  control; 
that  its  capital  stock  is  largeh'  held  by  or  in  trust  for  per- 
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sons  owning  large  interests  in  or  largely-  concerned  in  the 
management  of  that  company ;  that  the  Pennsylvania  Rail- 
road Company,  or  its  managers  and  officers,  have  conceived 
the  plan  of  constructing  a  new  branch  from  the  main  line 
of  the  railroad  leased  to  it,  extending  from  at  or  near  Point 
of  Rocks  to  some  point  on  Communipaw  bay,  and  of  locat- 
ing and  establishing  a  new  terminus  on  that  bay  particularly 
as  an  outlet  for  its  transportation  of  petroleum,  and  for  pro- 
curing a  place  for  the  storage  thereof,  and  has  caused  esti- 
mates and  plans,  or  surveys,  of  such  new  branch  to  be 
partially  made;  that  the  want  of  legal  power  to  make  such 
extension,  and  the  impossibility  of  obtaining  a  special  grant 
for  the  purpose  since  the  adoption  of  the  amendments  to  the 
constitution  of  this  state  in  1875,  have  prevented  the  execu- 
tion of  the  plan  ;  but,  recently,  the  company  has  attempted 
to  execute  the  design  under  the  general  railroad  law,  and  to 
that  end  has  concerted  with  the  Storage  Company  to  con- 
struct the  new  branch  to  the  latter  company's  line  on  the 
bay,  and  to  use  and  occupy  that  land  as  a  terminus;  that 
the  Storage  Company  has  entered  into  the  scheme,  and  that 
there  has  resulted  therefrom  the  formation,  under  the 
general  railroad  law,  of  the  corporation  called  The  National 
Docks  Railway  Company,  by  certain  persons  mentioned  in 
the  bill,  all  of  whom  are  officers  and  employes  either  of 
the  Pennsylvania  Railroad  Company  or  the  Storage  Com- 
pany ;  that  the  corporation  is  merely  colorable,  and  that  the 
real  purpose  is  to  enable  the  Pennsylvania  Railroad  Com- 
pany to  build  the  branch  and  thus  do  indirectly  what  it 
could  not  do  directly ;  that  the  stock  has  not  been  sub- 
scribed for  in  good  faith ;  that  the  articles  are  not  in  con- 
formity with  the  provisions  of  the  law,  and  are  void  for 
uncertainty  in  the  designation  of  one  of  the  termini  of  the 
projected  railroad;  that  the  money  deposited  in  filing  the 
articles  of  association  under  the  provisions  of  the  general 
railroad  law  was  furnished  by  the  Pennsylvanig?  Railroad 
Company  and  the  Storage  Company,  and  that  neither  the 
corporators  nor  the  National  Docks  Railway  Company  intend 


4  Stew.]  OCTOBER  TERM,  1879.  479 

Central  R.  R.  Co,  of  N,  J.  v.  Pennsylvania  R.  R.  Co. 

to  equip  or  operate  the  road,  but  that  it  is  to  be  operated 
and  owned  by  the  Pennsylvania  Railroad  Company. 

The  bill  further  states  that  no  survey  of  the  route  or  loca- 
tion of  the  railroad  has  been  filed;  that  all  of  the  route  and 
locations  which  have  been  or  may  be  proposed  must  cross 
the  land  of  the  Central  Railroad  Company,  and  that  the 
road  must  necessarily  occupy  a  part  of  the  main  line  of 
tracks  of  that  company  and  numerous  branches  and  sidings 
thereof,  at  a  short  distance  from  the  main  terminus  of  the 
Central  railroad,  and  that  it  is  intended  that  the  projected 
road  shall  cross  them  at  grade;  that  over  the  main  line  of 
tracks  so  to  be  crossed  and  taken,  an  immense  volume  of 
passenger  and  freight  traffic  of  the  Central  Railroad  Com- 
pany and  its  affiliated  lines  is  constantly  passing,  and  that 
such  crossing  of  the  main  line  would  greatly  endanger  the 
safety  of  the  passengers  and  freight  transported  thereon, 
and  greatly  obstruct  the  company  in  the  present  and  future 
management  of  its  business  and  in  the  construction  of  new 
tracks,  sidings  and  buildings  necessary  therefor,  and  work 
irreparable  injury;  that  the  Central  Railroad  Company  has 
for  many  years  been  lawfully  engaged  in  the  business  of 
transporting  petroleum  from  the  city  of  Elizabeth  and  points 
west  thereof,  to  Communipaw  bay,  and  has  with  much  skill 
and  labor,  and  at  large  expense,  built  up  and  is  enjoying  a 
large  and  remunerative  business  therein ;  that  the  Pennsyl- 
vania Railroad  Company  and  the  Storage  Company  design, 
by  the  colorable  use  of  the  general  railroad  law,  to  create 
an  unlawful  competition  with  it  therein ;  that  the  good  will 
of  its  business  has  been  taken  into  the  custody  of  this  court, 
and  is  now  being  administered  under  its  direction  ;  that  the 
complainants  are  entitled  to  be  protected  from  tlie  unlawful 
combination  and  competition  by  this  court;  that  the  parties 
concerned  in  the  scheme  of  building  the  branch  road  intend 
to  take  by  condemnation  a  valuable  part  of  the  land  and 
franchises  of  the  Central  Railroad  Company  in  the  custody 
and  management  of  this  court,  without  first  applying  to  this 
court  for  permission  so  to  do ;    that  such  intended  action 
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would  be  a  contempt  of  court  and  violation  of  the  settled 
principles  of  its  administration,  and  that  they  should  be 
enjoined  accordingly;  that  the  branch  railroad  is  not,  and 
will  not  in  the  future  be,  required  by  any  public  necessity, 
inasmuch  as  ample  means  for  the  transportation  of  petro- 
leum is  already  provided  by  the  main  line  of  the  Central 
Eailroad  Company  and  the  branch  therefrom  to  the  National 
Docks,  and,  whenever  additional  facilities  are  needed,  that 
company  will  promptly  furnish  them  as  they  maj^  be  required, 
and  that  the  branch  is  only  to  be  used  as  a  branch  of  the 
Pennsylvania  railroad,  and  for  the  private  use  and  benefit 
of  the  Pennsylvania  Railroad  Company. 

The  bill  then  presents  various  objections  to  the  organiza- 
tion of  the  National  Docks  Railway  Company  under  the 
general  railroad  law;  it  insists  that  three  of  the  seven  per- 
sons, the  corporators  mentioned  in  the  certificate  of  incor- 
poration, are  not  citizens  of  this  state,  and  therefore  are  not 
"persons"  within  the  true  meaning  of  the  act;  that  if  the 
corporation  be  created  within  the  fair  construction  of  the 
act,  and  capable  of  taking  the  franchises  and  exercising  the 
power  of  eminent  domain  thereby  conferred,  the  act  itself 
is  a  violation  of  the  fundamental  principles  of  constitutional 
government  and  law,  and  of  the  first  subdivision  of  the 
first  section  of  the  fourth  article  of  the  constitution  of  th  s 
state  (which  prescribes  that  the  legislative  power  shall  be 
vested  in  a  senate  and  general  assembly),  because  the  power 
of  determining  that  the  necessity  and  occasion  have  arisen 
for  divesting  a  citizen  of  this  state  of  his  freehold  lands  by 
the  exercise  of  the  power  of  eminent  domain,  is  the  highest 
prerogative  power  which  can  be  exercised  in  a  free  state, 
and  cannot  be  delegated  by  the  legislature  to  private  per- 
sons; that  the  power  of  eminent  domain  cannot  lawfully  be 
exercised,  except  upon  previous  lawful  determination  that 
the  necessity  and  occasion  have  arisen  for  its  exercise,  and 
no  such  lawful  determination  has  been  made  of  the  necessity 
and  occasion  of  taking  the  lands  and  main  line  of  the  Cen- 
tral Railroad  Company  to  construct  the  railroad  described 
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in  the  articles  of  association,  and  that  therefore  the  parties 
who  propose  to  build  the  branch,  cannot  lawfully  take  or 
condemn  that  land  or  main  line  for  the  purpose  of  building 
the  branch,  and  that  the  general  railroad  law,  so  far  as  it 
confers  upon  those  parties  the  power  of  eminent  domain 
over  the  lands  and  railwa^-s  of  the  Central  Company,  is 
unconstitutional  and  void ;  that  if  the  legislative  power  of 
determining  before  referred  to  could  be  lawfully  delegated 
to  private  persons,  it  cannot  be  lawfully  delegated — as  it 
must  be  held  to  be  under  the  general  railroad  law — to  the 
persons  who  are  directly  interested  in  determining  that  the 
necessity  and  occasion  have  arisen,  because  they  are  thus  con- 
stituted and  appointed  by  the  act  judges  in  their  own  cause, 
which  is  a  violation  of  the  fundamental  principles  of  constitu- 
tional government  and  law,  and  of  the  rights  and  privileges 
reserved  to  each  citizen  of  this  state;  that  if  the  legislative 
power  of  determining  could  be  lawfully  delegated  to  the 
same  private  persons  who  are  directly  interested  in  the 
determination,  and  in  its  results,  the  act  denies  to  the 
owners  of  lands  to  be  affected  thereby,  any  right  or  liberty 
of  being  heard  on  the  determination,  and  all  right  of  pro- 
curing the  determination  to  be  judicially  reviewed  by  due 
process  of  law  for  error  in  fact  or  in  law ;  that  if  the  delega- 
tion of  the  exercise  of  the  power  of  determination  to  private 
persons  be  lawful,  a  resulting  power  and  duty  is  conferred 
upon  and  is  inherent  in  this  court  of  supervising  and  con- 
trolling tlie  location  and  construction  of  the  branch  between 
the  termini  specified  in  its  articles  of  association,  and  of 
requiring  it  to  be  so  located  and  constructed  as  to  inflict  the 
least  possible  injury  upon  the  property,  franchises  and 
rights  of  the  complainants ;  that  the  persons  who  propose 
to  construct  the  branch  intend  so  to  locate  it  as  that  it  shall 
be  constructed  across  a  large  number  of  important  streets  in 
Jersey  City,  and  across  over  two  miles  and  a  half  of  the  ter- 
ritory within  that  municipality ;  that  the  transportation  of 
petroleum  on  such  a  route,  through  a  large  and  growing 
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city,  will  be  perilous  in  the  extreme  to  the  houses  along  the 
route,  and  to  the  inhabitants  thereof,  and  greatly  obstruct 
the  improvement  of  lots  along  and  near  the  route,  and 
greatly  hinder  the  growth  of  the  city ;  that  the  parties  who 
i)ropose  to  construct  the  branch  intended  to  obtain  from  the 
mayor  and  aldermen  of  Jersey  City  authority  to  cross  the 
streets  of  that  city  in  such  a  manner  that  the  branch  will 
necessarily  cross  the  main  line  of  railways  of  the  Central 
Railroad  Company  at  grade,  and  so  inflict  unnecessary  and 
irreparable  injury  upon  the  complainants,  and  that  in  the 
exercise  by  this  court  of  its  jurisdiction  to  supervise  and 
regulate  the  location  and  mode  of  construction  of  a  road 
between  its  termini,  the  corporation  of  Jersey  City  is 
interested. 

The  National  Docks  Railway  Company  has  put  in  affi- 
davits; one,  that  of  its  president,  to  the  effect  that  it  has 
finally  decided  to  adopt  a  route  for  the  branch,  which  is  to 
cross  the  Central  railroad  about  three  hundred  feet  eastward 
of  the  round-house  or  locomotive-berth  of  the  Central  Rail- 
road Company,  and  at  an  elevation  above  the  tracks  of  the 
Central  railroad  at  that  point  of  about  twenty-one  feet, 
leaving  a  clear  space  of  at  least  eighteen  feet  between  the 
top  of  the  rails  of  the  Central  railroad  tracks  and  the 
under  side  of  the  truss  of  the  contemplated  viaduct,  and 
that,  at  no  time,  has  the  company,  or  any  other  person,  to 
his  knowledge,  contemplated  building  the  railroad  to  cross 
the  Central  railroad  tracks  to  the  eastward  of  the  round- 
house and  engine-berth,  at  grade. 

The  other  affidavit  is  made  by  the  president  of  the  Stor- 
age Company,  who  swears  that  the  capital  stock  of  the  com- 
pany is  owned  entirely  by  the  individuals  in  whose  names 
it  stands ;  that,  to  the  best  of  his  knowledge  and  belief, 
none  of  it  is  owned  or  controlled,  directly  or  indirectly,  by 
the  Pennsylvania  Railroad  Company,  but  that  all  the  earn- 
ings, profits  and  emoluments  of  the  Storage  Company,  and 
all  its  capital  stock,  belong  actually,  absolutely  and  in  good 
faith  to  those  individual  stockholders  in  their  own  right, 


4  Stew.]  OCTOBER  TERM,  1879.  48S 

Central  R.  R.  Co.  of  N.  J.  v.  Pennsylvania  R.   R.  Co. 

and  not  in  trust,  directly  or  indirectly,  for  the  Pennsylvania 
Railroad  Company;  that  the  Storage  Company  procured 
the  corporators  and  stockholders  of  the  National  Docks 
Railroad  Company  to  organize  that  company,  and  that  the 
organization  was  made  in  the  interest  of  the  Storage  Com- 
pany, which  has  agreed  and  expects  to  advance,  out  of  its 
own  funds,  all  the  means  necessary  to  purchase  the  right  of 
way  for,  and  to  construct  the  railroad.  None  of  the  defend- 
ants have  answered. 

The  action  of  this  court  is  invoked  for  the  protection  of 
the  complainants  against  the  construction,  under  the  pro- 
visions of  the  general  railroad  law,  of  a  railroad  (for  the 
transportation  of  petroleum)  from  the  'New  Jersey  Railroad 
at  or  near  Bergen  cut,  to  the  docks  of  the  National  Storage 
Company  in  Jersey  City. 

The  main  grounds  of  the  application  are  as  follows : 
That  inasmuch  as  the  property  of  the  Central  Railroad 
Company  is  in  the  hands  of  this  court,  under  proceedings  in 
insolvency,  and  the  road  in  question  will,  if  built,  cross  the 
railroad  and  lands  of  that  company,  it  is  necessary  to  obtain 
the  consent  of  this  court  to  such  crossing;  that  the  enter- 
prise, though  nominally  undertaken  by  certain  individuals 
as  corporators,  is,  in  fact,  the  enterprise  of  the  Pennsylvania 
Railroad  Company,  which  has  no  right,  either  under  the 
general  railroad  law  or  otherwise,  to  build  the  road;  that 
some  of  the  seven  persons  named  as  corporators  in  the 
articles  of  association  are  not  citizens  of  or  residents  in  this 
state,  whereas  it  is  insisted  none  but  citizens  of  or  residents 
in  this  state  can  lawfully  be  corporators  under  the  general 
railroad  law  ;  that  the  articles  of  association  are  not  in  com- 
pliance with  the  law,  because  one  of  the  termini  of  the  pro- 
posed road  is  not  designated  with  sufficient  certainty,  and 
that  the  general  railroad  law  is  unconstitutional  because  it 
confers  the  power  of  determining  upon  the  necessity  of 
exercising  the  right  of  eminent  domain  upon  those  who  are 
to  exercise  the  right. 
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The  property  of  the  Central  Railroad  Company  is  in  the 
hands  of  this  court,  to  be  administered  under  the  statute  by 
virtue  of  proceedings  in  insolvency. 

Incidentally,  it  is  the  duty  of  the  court  to  protect,  pre- 
serve and  husband  it,  and  the  statute  [Rev.  p.  196,  §  106), 
imposes  the  duty  of  operating  the  railroad  for  the  use 
of  the  public  while  it  is  in  the  hands  of  the  receiver.  But 
the  fact  that  its  property  is  under  the  charge  of  this  court 
does  not  in  anywise  secure  to  the  company  protection 
against  lawful  competition  in  its  business,  or  secure  for  its 
property  immunity  against  liability  to  lawful  condemnation. 

Its  relation  to  other  enterprises  and  the  community  is  not 
essentially  changed.  If  it  be  contemplated  to  take  its  land 
by  condemnation,  the  consent  of  this  court  will,  in  defer- 
ence to  the  tribunal  and  the  orderly  administration  of 
justice,  be  sought,  and  in  a  proper  case  it  will  be  accorded 
as  a  matter  of  course. 

The  general  railroad  law  {Hev.  p.  925)  provides  that  any 
number  of  persons  not  less  than  seven,  where  the  proposed 
road  is  less  than  ten  miles  in  length,  and  not  less  than  thir- 
teen where  the  proposed  read  is  ten  miles  or  more  in  length, 
may  form  a  company  for  the  the  purpose  of  constructing, 
maintaining  and  operating  a  railroad  for  the  public  use  in 
the  conveyance  of  persons  and  property,  or  for  the  purpose 
of  maintaining  and  operating  any  unincorporated  railroad 
already  constructed  for  the  like  public  use;  and  for  that 
purpose  may  make  and  sign  articles  of  association,  in  which 
shall  be  stated  the  name  of  the  company,  the  number  of 
years  it  is  to  continue,  the  places  from  and  to  which  the 
road  is  to  be  constructed  or  maintained  or  operated,  the 
length  of  the  road,  as  near  as  may  be,  and  the  name  of  each 
county  in  this  state  through  or  into  which  the  road  is  made 
or  intended  to  be  made,  the  amount  of  the  capital  stock  of 
the  company,  the  names  and  places  of  residence  of  seven 
directors  of  the  company  where  the  road  is  less  than  ten 
miles  long,  the  names  and  residences  of  thirteen  directors 
where  the  road  is  ten  miles  or  more  in  length,  a  majority 
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of  whom  shall  be  residents  of  this  state,  who  shall  manage 
its  affairs  for  the  first  year,  and  until  others  are  chosen  in 
their  places;  that  each  subscriber  to  the  articles  of  associa- 
tion shall  subscribe  thereto  his  place  of  residence  and  the 
number  of  shares  of  stock  he  agrees  to  take  in  the  com- 
pany, and  that,  on  compliance  with  certain  conditions  stated 
in  the  law,  the  articles  may  be  filed  in  the  office  of  the  secre- 
tary of  state,  and  that,  upon  tendering  them  to  that  officer 
to  be  filed,  the  persons  who  have  so  subscribed  them,  and 
all  persons  who  shall  become  stockholders  in  the  company, 
shall  be  a  corporation  by  the  name  specified  in  the  articles ; 
and  that  every  corporation  formed  under  that  act  shall,  in 
addition  to  the  general  powers  set  forth  in  the  act  "  con- 
cerning corporations,"  have  the  powers  granted  by  the 
general  railroad  law,  among  which  is  that  of  eminent 
domain,  for  the  purpose  of  building  its  road,  &c. 

The  complainants  contend  that  the  seven  or  thirteen  per- 
sons mentioned  in  the  law",  who  are  to  join  in  the  articles  of 
association,  must  be  citizens,  at  least  residents  of  or  dwellers 
in  this  state,  and  that  the  legislature  did  not  intend  to  con- 
fer the  privileges  upon  others ;  that  to  construe  the  law  so 
as  to  admit  citizens  of  other  states  or  foreigners  to  avail 
themselves  of  the  benefits  of  the  law,  would  subject  the 
property  of  the  citizens  of  this  state,  throughout  its  whole 
territory,  to  be  taken  against  the  will  of  its  owners,  upon 
compensation,  for  the  advancement  of  the  speculations  in 
railroad  enterprises,  however  wild  and  visionary,  of  those 
who  have  no  interest  in  the  state  or  its  welfare.  The  legis- 
lature clearly  did  not  intend  to  confine  the  advantage  of 
the  law  to  those  who  were  citizens  of  or  dwellers  in  this 
state.  The  language  of  the  law  is,  "  any  number  of  persons, 
not  less  than  seven,  &c."  The  terms  express  no  qualification. 
The  law  evidently  contemplates  that  the  minimum  number 
may  sometimes  sign  the  articles,  and  that  they  will  be  the 
first  directors,  and  the  provision  that  a  majority  of  the  first 
directors  shall  be  residents  of  this  state  is  strong  and  con- 
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elusive  evidence  of  the  intentiou  of  the  legislature.  It  may 
be  added  that  the  fact  that  the  law  provides  that  some  of 
the  directors  shall  be  residents  of  this  state,  is  evidence  of 
itself  that  the  attention  of  the  legislature  was  drawn  to  the 
subject  of  residence. 

The  legislature  has  not  attempted  to  make  any  discrimi- 
nation in  the  law  against  citizens  of  other  states.  The  term 
it  uses  is  "  persons."  Citizens  of  other  states  are,  by  virtue 
of  the  provisions  of  the  constitution  of  the  United  States 
declaring  that  the  citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the  several 
states,  entitled  to  all  the  privileges  to  which  citizens  of  this 
state  are  entitled  under  the  law. 

It  will  be  convenient  to  notice  here  the  objection  based 
on  the  designation  of  the  termini  of  the  projected  road.  It 
is  insisted  that  while  the  specification  of  a  terminus  "  at  or 
near  Bergen  cut,"  which  is  more  than  a  mile  long,  might, 
perhaps,  be  definite  enough  for  a  long  line  of  road,  it  is  by 
no  means  so  for  one  only  a  mile  and  a  half  in  length.  The 
distinction  does  not  appear  to  me  to  be  well  taken.  The 
terminus  in  question  is  to  be  the  junction  with  another  rail- 
road, and  it  is  designated  with  sufficient  definiteness  for 
that  purpose.  In  State,  31.  ^  E.  R.  R.  Co.  j^ros.  v.  Hudson 
Tunnel  Co.,  9  Vr.  SJfS,  the  articles  declared  that  the  tunnel 
was  "  to  commence  at  some  convenient  and  eligiblie  point 
upon  the  western  shore  of  the  Hudson  river,  and  within  or 
near  Jersey  City  or  Hoboken,"  and  it  appears  not  to  have 
been  regarded  as  a  ground  of  objection  in  that  sharply-con- 
tested case.  See,  also,  State,  W.  J.  R.  R.  Co.  fros.  v.  Recewer 
of  Taxes  of  Camden,  9  Vr.  W9.  In  Chicago  B.  ^  Q.  R.  R. 
Co.  v.  Chamberlain,  84.  El.  333,  a  designation  of  a  terminus 
as  "  some  eligible  and  convenient  point  in  the  county  of 
Du  Page,  there  to  connect  with  the  G.  &  C.  U.  Railroad," 
was  held  sufiScient. 

The  objection  made  by  the  complainants  to  the  general 
railroad  law  is,  that  it  commits  the  determination  of  the 
necessity  for  the  exercise  of  the  power  of  eminent  domain 
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to  the  persons  who  are  to  exercise  it ;  whereas,  it  is  urged 
it  is  the  right  of  the  person  whose  property  is  to  be  taken 
by  the  exercise  of  the  power,  to  have  the  necessity  deter- 
mined upon  by  the  legislature  itself  before  his  property  is 
subjected  to  the  exercise  of  the  power.  In  other  words, 
that  the  legislature  must  first  pass  upon  and  decide  affirm- 
atively the  question  whether  the  necessity  for  any  particular 
public  work  exists,  before  private  property  can  be  taken  by 
condemnation  for  it.  It  is  an  unquestionable  principle  of 
constitutional  law  that  it  is  the  province  of  the  legislature 
to  determine  whether  the  necessity  for  the  exercise  of  the 
right  of  eminent  domain  exists  or  not,  and  that  its  decision 
is  not  subject  to  judicial  review.  In  TYde  Water  Co.  v.  Cos- 
ter, 3  C.  E.  Gr.  518,  the  doctrine  was  enunciated  by  the 
court  of  errors  and  appeals  as  follows:  "It  is  one  of  the 
legislative  prerogatives  to  decide  the  important  question 
whether  an  enterprise  or  scheme  of  improvement  be  of  such 
public  utility  as  to  justify  a  resort  for  its  furtherance  to  the 
power  of  taxation  or  eminent  domain.  Primarily  the  judi- 
ciary has  no  concern  in  such  matter.  And  not  only  this, 
but  if  the  public  interest  be  involved  to  any  substantial  ex- 
tent, and  if  the  project  contemplated  can  in  any  fair  sense 
be  said  to  be  promotive  of  the  welfare  or  convenience  of  the 
community,  the  legislative  adoption  of  such  project  is  a 
determination  of  the  question  from  which  there  is  no  ap- 
peal, and  over  w^hich  no  other  branch  of  the  government 
has  any  supervision  whatever.  Whether  a  road  or  turn- 
pike, a  bridge  or  a  canal,  will  subserve  public  or  private 
needs,  are  inquiries  addressed  exclusively  to  the  law-mak- 
ing power,  whose  answer,  according  to  the  genius  of  our 
government,  must  be  final  and  irreversible."  The  power 
of  determining  the  necessity  may  be  delegated.  The  famil- 
iar instances  of  the  delegation  to  municipal  corporations 
and  to  surveyors  of  the  highways  in  this  state,  furnish  an 
example  and  illustration  ;  and  where  the  power  is  delegated 
to  public  or  private  corporations,  or  public  officers  or  indi- 
viduals, its  exercise  is  no  more  subject  to  judicial  review 
32 
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than  it  would  be  if  the  legislature  exercised  it  itself.  Iron 
E.  R.  Co.  V.  Gti/  of  Ironton,  19  Ohio  St.  221 ;  Memphis 
Freight  Co.  v.  31ayor  ^c.  of  Memphis,  4-  Cold.  J(.19 ;  Bards- 
town  ^'  Lou.  R.  R.  Co.  V.  Metcalfe,  ^  Mete.  {Ky.)  WO. 

Tlie  grant  by  the  legislature  of  the  power  to  exercise  the 
right  of  eminent  domain  for  the  building  of  railroads  for  the 
public  use,  to  any  persons  who  will  undertake  to  construct 
them,  leaving  it  to  such  persons  to  select  the  routes  for  them- 
selves, is  of  itself  a  determination  by  the  legislature  that  such 
roads  are  necessary  or  useful  for  the  public.  The  legisla- 
ture, in  granting  special  charters  for  public  improvements, 
such  as  railroads  and  canals,  very  rarely,  if  ever,  expressly 
declared  the  existence  of  the  necessity.  It  authorized  the 
construction  of  the  work  and  granted  the  franchises,  includ- 
ing the  power  of  condemnation.  If  the  improvement  was 
one  of  public  necessity  or  utility,  there  could  be  no  judicial 
inquiry  as  to  the  propriety  of  its  action  in  giving  the  power 
to  condemn.  The  protection  which  the  property  owner 
had  under  such  charter,  as  contrasted  with  a  general  law, 
very  often  consisted  substantially  in  the  fact  that  the 
authority  was  confined  to  a  particular  enterprise,  and  the 
difference  was  unimportant  when  the  termini  of  the  road 
or  canal  were  extremely  indefinite ;  as  in  the  instance  of 
the  charter  of  the  Delaware  and  Raritan  Canal  Company, 
by  which  authority  was  given  to  construct  a  canal  between 
the  Delaware  and  Raritan  rivers,  leaving  it  to  the  company 
to  fix  the  location  (P.  L.  1824.  p.  175) ;  or  in  that  of  the 
Morris  Canal,  w^here  authority  was  given  to  construct  a 
"  canal  to  connect  the  waters  of  the  Delaware  river,  near 
Easton,  with  the  tide-waters  of  the  Passaic  river,  and  pass- 
ing through  the  county  of  Morris  "  (P.  L.  1824.  p.  158) ;  or 
in  that  of  the  Camden  and  Amboy  Railroad  Company, 
where  the  grant  was  .to  corporators  not  named  (those  who 
should  subscribe  the  stock),  of  the  rights,  powers  and 
privileges  necessary  to  survey,  lay  out  and  construct  a  rail- 
road or  roads  from  the  Delaware  river,  at  some  point  or 
points  between  Cooper's  creek  and  ITewton  creek  in  Glou- 
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■cester  county,  to  a  suitable  point  to  be  by  them  determined 
on  upon  Raritan  bay  (P.  L.  1830  p.  33).  What  could  any 
particular  land  owner,  whose  property  may  have  been  taken 
for  the  public  work,  know,  from  such  a  charter,  as  to  his 
liability  to  be  affected  by  the  charter,  or  the  probability 
that  his  land  would  be  taken  ?  That  would  depend  on  the 
route  which  the  company  might  adopt  for  itself. 

By  the  amendments  to  the  constitution,  the  legislature 
was  shorn  of  its  power  to  confine  the  building  of  railroads 
to  such  enterprises  as  it  should  specially  designate  and 
approve.  By  these  amendments  {Const,  Art.  IV,  §  7,  jpl. 
11),  the  legislature  is  not  only  prohibited  from  passing 
special  laws  granting  to  any  corporation,  association  or 
individual  any  exclusive  privilege,  immunity  or  franchise 
whatever,  but  also  from  passing  special  laws  granting  to  any 
corporation,  association  or  individual  the  right  to  lay  down 
railroad  tracks,  and  it  is  required  to  pass  general  laws  pro- 
viding for  such  cases.  It  therefore  cannot,  by  special 
enactment,  give  to  any  corporation,  association  or  individual 
the  right  to  build  a  railroad,  but  the  right  is  to  be  given 
by  general  law.  If  it  cannot  grant  the  right  to  build  a  rail- 
road by  special  act,  it  cannot  itself  determine  the  necessity 
for  the  exercise  of  the  right  of  eminent  domain  in  any  par- 
ticular case.     It  must,  therefore,  delegate  the  power. 

It  is  urged  that  it  is  contrary  to  natural  justice,  that  the  de- 
termination of  the  necessity  should  be  left  to  those  who  are 
to  exercise  the  right,  because  no  one  should  be  judge  in  his 
own  cause;  and  that  the  legislature,  therefore,  must  dele- 
gate the  power  to  some  court  or  commission.  But  if  the 
•constitution  is  silent  on  the  subject,  the  action  of  the  legis- 
lature is  final  on  this  head.  Such  is  the  view  both  of  the 
courts  and  text -writers.  In  Giesy  v.  C.  W.  ^  Z.  R.  Co.,  4, 
Ohio  St.  308,  the  court  held  that  no  well-founded  constitu- 
tional objection  exists  to  committing  the  power  of  deter- 
minino-  the  necessity  to  those  who  are  to  exercise  the 
power. 
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In  Weir  v.  St.  Paul^c.  R.  R.  Co.,  18  Minn.  165,  it  was 
held  that  there  is  no  reason  why  the  legislature  ma}^  not, 
hy  a  general  law,  provide  that  any  railroad  corporation  may 
select  a  route  for  itself,  upon  which  to  build  its  road,  and, 
having  selected  it,  proceed  to  exercise  the  right  of  eminent 
domain  to  take  the  land  necessary  for  the  enterprise. 

In  Buffalo  and  New  York  R.  R.  v.  Brainard,  9  N.  Y.  100, 
it  was  held  that  the  legislature  of  New  York  had  the  un- 
doubted right  to  provide  for  the  incorporation  of  railroad 
companies  by  a  general  act,  and  that  it  might,  by  legisla- 
tive enactment,  give  to  them  powers  and  impose  duties 
almost  exclusively  of  a  public  character,  and  in  such  cases 
it  might,  without  doubt,  lawfully  declare  that  all  lands 
taken  for  the  construction  of  their  roads  should  be  deemed 
taken  for  public  use.  And  the  court  says  that  the  objection 
that  the  power  to  determine  when  and  where  the  road  shall 
be  built  is  confided  to  the  corporation  instead  of  being 
exercised  by  the  legislature  or  confided  to  some  public 
oflScer  or  public  body,  seemed  to  present  rather  a  question 
of  propriety  and  fitness  than  one  of  power. 

Said  the  court  in  Peojjle  v.  Smith,  21  N.  Y.  595,  598  : 
"The  necessity  of  appropriating  private  property  for  the  use 
of  the  public  or  of  the  government  is  not  a  judicial  question. 
The  power  resides  in  the  legislature.  It  may  be  exercised 
by  means  of  a  statute  which  shall  at  once  designate  the 
property  to  be  appropriated  and  the  purpose  of  the  appropri- 
ation, or  it  may  be  delegated  to  public  officers,  or,  as  it  has 
been  repeatedly  held,  to  private  corporations  established  to 
carry  on  enterprises  in  which  the  public  are  interested. 
There  is  no  restraint  on  the  power  except  that  requiring 
compensation  to  be  made." 

In  a  R.  L  ^  P.  R.  R.  Co.  V.  Town  of  Lake,  71  111  333, 
it  was  held  that  when  the  case  is  such  that  it  is  proper  to 
delegate  to  individuals  or  a  corporation  the  power  to  appro- 
priate property,  it  is  also  competent  to  delegate  the  author- 
ity to  decide  upon  the  necessity. 
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Says  Judge  Dillon  {Dillon  on  Mun.  Corp.  H65):  "Of  the 
necessity  or  expediency  of"  exercising  the  right  of  eminent 
domain  in  the  appropriation  of  private  property  to  public 
uses,  the  opinion  of  the  legislature  or  of  the  corporate  body 
•or  tribunal  upon  which  it  has  conferred  the  power  to  deter- 
mine the  question,  is  conclusive  upon  the  courts,  since  such 
a  question  is  essentially  political  in  its  nature  and  not 
judicial." 

Says  Judge  Cooley  {Cooley  on  Const.  Lim.  538):  "The 
authority  to  determine  in  any  case  whether  it  is  needful  to 
exercise  this  power,  must  rest  with  the  state  itself,  and  the 
question  is  always  one  of  strictly  political  character,  not 
requiring  any  hearing  upon  the  facts  or  any  judicial  deter- 
mination. Nevertheless,  where  a  work  or  improvement  of 
local  importance  only  is  contemplated,  the  need  of  which 
must  be  determined  upon  a  view  of  the  facts  which  the  peo- 
ple of  the  vicinity  may  be  supposed  best  to  understand,  the 
<juestion  of  necessity  is  generally  referred  to  some  tribunal, 
and  it  may  even  be  submitted  to  a  jury  to  decide  upon  evi- 
dence. But  parties  interested  have  no  constitutional  right 
to  be  heard  upon  the  question  unless  the  state  constitution 
■expressly  recognizes  and  provides  for  it.  On  general  prin- 
ciples the  final  decision  rests  with  the  legislative  department 
■of  the  state,  and  if  the  question  is  referred  to  any  tribunal 
for  trial,  the  reference  and  the  opportunity  for  being  heard 
are  matters  of  favor  and  not  of  right.  The  state  is  not 
under  any  obligation  to  make  provision  for  a  judicial  contest 
upon  that  question ;  and  where  the  case  is  such  that  it  is 
proper  to  delegate  to  individuals,  or  to  a  corporation,  the 
power  to  appropriate  private  property,  it  is  also  competent 
to  delegate  the  authority  to  decide  upon  the  necessity  for 
the  taking." 

Said  Chief-Justice  Shaw,  in  Wellington  v.  Petitioners,  16 
Pick.  87, 101 :  "  It  is  objected  that  there  was  no  adjudication 
that  the  laying  out  of  Cambridge  common  and  the  enclosure 
thereof,  were  of  common  convenience  and  necessity.  But 
the  legislature  are  bound  to  no  particular  form.     Represent- 
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ing  the  authority  of  the  commonwealth,  if  the  act  done  i& 
within  the  scope  of  their  authoritj-,  the  mode  of  doing  it  is- 
sufficient,  if  done  in  any  mode  that  is  intelligible.  The  act 
itself  is  sufficient  evidence  of  the  opinion  and  judgment  of 
the  legislature  that  the  public  use  contemplated  would  be- 
of  public  convenience."  See,  also,  Secombe  v.  Railroad  Co.^ 
23  Wall.  108.  Special  charters  were  the  bulwark  of  mono- 
polies. The  people,  by  the  amendments  to  the  constitution 
before  referred  to,  undoubtedly  intended  to  open  wide  the 
way  to  competition  in  railroad  enterprises  in  this  state. 
The  legislature  in  1875  passed  the  general  railroad  law  in  it& 
present  form;  it  was  approved  in  April  of  that  year. 
Though  amended  otherwise,  it  has  remained  unchanged  in 
the  feature  now  under  consideration  ever  since,  a  period  of 
more  than  six  years.  At  least  one  important  line  of  rail- 
road has  been  built  under  it.  If  the  law  is  objectionable  in 
the  particular  complained  of  in  this  case,  the  remedy,  in 
my  judgment,  is  not  with  the  judiciary,  but  with  the  people^ 
through  the  legislature. 

There  is  a  remedy  at  law,  by  certiorari,  for  the  land 
owner,  not  only  against  essential  irregularities  in  the  pro- 
ceedings of  corporations  under  the  general  railroad  law 
aflecting  their  right  to  condemn,  but,  also,  against  unwar- 
ranted invasion  of  his  rights  where  the  proceedings  are 
otherwise  valid,  as  where  the  attempt  is  made  to  take  more 
land  than  the  company  is  authorized  to  take,  and  the  con- 
stitutionality of  the  law  itself  may  be  inquired  into  on 
certiorari.  State,  31.  ^  E.  R.  R.  Co.  j^ros.  v.  Hudson  Tunnel 
Co.,  9  Vr.  64.8;  Vail  v.  M.  ^  E.  R.  R.  Co.,  1  Zab.  189; 
Doughty  v.  Somerdlle  ^  Easton  R.  R.  Co.,  1  Zab.  ^2 ;  State^ 
Mayor  ^c.  of  Jersey  City  pros.  v.  Montclair  R.  R.  Co.,  6 
Vr.  328. 

But  the  remedy  at  law  is  not  always  adequate.  It  would 
obviously  not  be  so  where  the  injury  apprehended  is  an 
unlawful  competition  in  the  exercise  of  chartered  privileges 
wherever  the  complainant  in  the  given  case  would  be- 
unlaw^fully  injured  in  the  exercise   of  a   franchise  by   an 
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enterprise  based  on  an  unconstitutional  enactment,  but 
which  might  be  carried  on  without  recourse  to  the  exercise 
of  any  extraordinary  power,  as,  for  example,  an  unauthor- 
ized competing  railroad  for  which  all  needed  facilities  might 
be  obtained  by  private  contract,  and  without  recourse  to 
condemnation  or  interference  with  the  property  of  the  com- 
plaining company.  Penna.  R.  R.  Co.  v.  National  R.  Co.,  8 
C.  E.  Gr.  Ul;  liar.  ^  Del.  Bay  R.  Co.  v.  Del.  ^  Rar.  Canal 
Co.,  3  C.  E.  Gr.  54-6,  are  apposite  illustrations.  There  the 
enterprises  were  enjoined  ab  initio.  Where  the  prohibitory 
power  of  this  court  is  invoked  to  prevent  irreparable  injury 
justly  apprehended  from  proceedings  under  an  enactment 
the  constitutionality  of  which  is  denied  by  those  who  are  to 
be  affected  by  it,  it  is  the  manifest  duty  of  the  court  to  enter 
upon  the  consideration  of  the  question,  and,  if  the  conclu- 
sion reached  is  against  the  validity  of  the  law,  to  grant 
relief;  but  otherwise  if  it  is  merely  doubtful  whether  the 
law  is  constitutional. 

The  complainants  have  a  valuable  franchise,  under  the 
charter  of  the  company,  and  have  a  right  to  be  protected  in 
their  enjoyment  of  it  against  unauthorized  competition.  The 
right  to  build  and  use  a  railroad  for  public  use  is  a  fran- 
chise the  right  to  which  can  be  derived  from  the  state 
alone.  Such  franchise  is,  in  its  nature,  and  in  the  absence 
of  express  provision  to  the  contrary,  exclusive,  except 
against  the  state,  and  those  invested  with  a  privilege  which 
interferes,  by  way  of  competition,  with  the  enterprise,  and  a 
competing  road  established  without  legislative  authority, 
will  be  enjoined.  Rar.  ^  Del.  Bay  R.  Co.  v.  Del.  ^  Rar. 
Can.  Co.,  3  C.  E.  Gr.  5Jf6 ;  Pennsylvania  R.  R.  Co.  v. 
National  R.  Co.,  7  C.  E.  Gr.  U^- 

Said  the  chief-justice,  in  the  opinion  of  the  court  in  the 
first-mentioned  case  :  "  A  franchise  to  build  a  railroad  for 
public  use,  and  to  take  tolls,  is  property  the  title  to  which  is 
held  from  the  sovereign,  and,  like  every  other  thing  sus- 
ceptible of  private  ownership,  it  must,  of  necessity,  be  under 
the  protection  of  the  law.     Unless  it  can  be  shown  that  this 
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species  of  right  is  altogether  anomalous  in  its  character, 
and  is  under  the  control  of  exceptional  rules,  a  wrongful 
invasion  of  such  right  cannot  but  be  followed  by  a  legal 
vindication.         *         *  *  *         It  seems  to  me   it 

must  be  admitted  that  the  rule  of  law  apposite  to  the 
matter  now  in  hand,  is  entirely  settled.  When,  therefore, 
the  complainants  obtained  from  the  state  the  right  to 
establish  their  road,  I  think  that,  by  the  intrinsic  force  of  such 
grant,  such  franchise  was  exclusive  against  all  persons  but 
the  state.  A  competing  road,  set  up  without  a  legislative 
license,  is  a  fraud  upon  such  grant,  and  is  a  plain  public 
nuisance."  See,  also,  Mlgevjood  H.  R.  Co.'s  Appeal,  79 
Pa.  St.  257. 

It  is  obvious  that,  under  the  operation  of  the  general  rail- 
road law,  the  aid  of  the  courts  must  be  accorded  to  protect 
those  who  legitimately  enjoy  railroad  franchises,  as  well  as 
property  owners,  against  the  abuse  of  the  law  b}'  those  who, 
under  cover  of  its  provisions,  illegitimately  seek  to  avail 
themselves  of  the  extraordinary  power  which  it  confers.  It 
is  within  the  province  of  this  court  to  grant  such  protection. 
Del.  ^  Ear.  Bay  R.  Co.  v.  Del.  ^  R.  Co.,  uhi  supra;  Bona- 
parte V.  Cam.  ^  Am.  R.  R.  Co.,  Bald.  C.  C  S05 ;  Giesy  v.  Cin- 
cinnati ^c.  R.  R.  Co.  i  Ohio  St.  308. 

It  is  undoubtedly  within  the  power  of  this  court  (and  .it 
is  its  duty),  where  an  abuse  of  the  general  railroad  law  is 
attempted  by  the  unlawful  application  of  its  provisions  to  a 
private  use,  to  restrain  the  unauthorized  proceedings. 

On  the  case  as  made  by  the  bill  and  affidavits,  the  enter- 
prise in  question  appears  to  be  unlawful.  A  corporation 
cannot  in  its  own  name  subscribe  for  stock,  or  be  a  corpor- 
ator under  the  general  railroad  law;  nor  can  it  do  so  by  a 
simulated  compliance  with  the  provisions  of  the  law  through 
its  agents  as  pretended  corporators  and  subscribers  of  stock. 
Though  five  of  the  corporators  of  the  National  Docks  Rail- 
way Company,  as  directors,  by  their  affidavit  appended  to 
the  articles  of  association,  swear  that  the  amount  of  the 
capital  stock  required  by  law  to  be  subscribed  and  paid  in 
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good  faith,  has  been  in  good  faith  subscribed  and  paid  in 
cash  to  the  directors,  and  that  it  is  intended  in  good  faith  to 
construct  and  to  maintain  and  operate  the  road,  and  that 
the  whole  of  the  stock  (^300,000)  has  been  subscribed,  and 
$6,000  thereof  paid  in  good  faith  to  the  directors  in  cash, 
the  president  of  the  Storage  Company,  by  his  affidavit  put 
in  by  the  National  Docks  Railway  Company,  swears  that  the 
Storage  Company  procured  the  several  corporators  and 
stockholders  of  the  National  Docks  Railway  Company  to 
organize  that  company,  and  that  it  was  done  in  the  interest 
of  the  Storage  Company,  which  has  agreed  and  expects  to 
advance  out  of  its  own  funds  all  the  means  necessary  to 
purchase  the  right  of  way  and  construct  the  road.  Of  the 
seven  corporators,  it  appears  that  the  majority  are  either 
officers  or  employes  of  the  Storage  Company.  One  is  its 
president,  another  its  treasurer,  another  an  engineer  in  its 
employ,  another  its  book-keeper,  and  another  its  assistant 
book-keeper.  The  stock  is  divided  into  3,000  shares  of  $100 
each.  Of  those  shares  2,982  were  subscribed  by  the  presi- 
dent of  the  Storage  Company,  3  by  the  treasurer,  and  3  by 
each  of  the  three  employes.  So  that  all  the  stock  except  6 
shares  was  subscribed  by  officers  or  employes  of  that  com- 
pany. An  attempt  by  a  corporation  thus  to  avail  itself 
unlaw^fully  of  the  general  railroad  law  to  build  a  railroad 
will,  on  complaint  of  a  party  injured,  be  enjoined  as  an 
abuse  of  the  law. 

But,  further,  though  by  a  supplement  to  its  charter  (P.  L. 
1869  p.  893)  power  is  given  to  the  Storage  Company  to 
construct  a  railroad  from  its  depots  to  some  point  on  the 
Kew  Jersey  Railroad,  between  the  Hudson  and  Hackensack 
rivers,  and  the  power  of  condemnation  is  thereby  granted, 
it  has  not  availed  itself  of  the  privilege  thereby  conferred, 
perhaps  because  in  exercising  the  power  of  condemnation  it 
might  be  met  by  the  objection  that  the  railroad  is  for  private 
use  merely.  By  the  avowal  contained  in  the  affidavit  of  its 
president,  it  appears  that  the  projected  road,  which  is  to  be 
from  its  docks  to  the  line  of  the  New  Jersev  Railroad,  is 
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merely  its  own  private  enterprise;  that  the  seven  corpo- 
rators are  merely  its  ag-ents,  and  that  it  is  by  this  device 
attempting  to  do  indirectly  what  it  could  not  do  directly, 
and  to  effect  by  means  of  the  general  law  a  purely  private 
purpose  which  it  could  not  effect  under  the  special  authority 
which  the  legislature  attempted  to  confer  upon  it  by  the 
supplement  to  its  charter.  As  far  as  appears,  the  road  is 
designed  to  answer  no  public  use,  but  merely  a  priv^ate  one ; 
is  to  be  merely  the  means  by  which  the  Storage  Company  is 
to  provide  transportation  for  its  merchandise  from  the  line 
of  the  New  Jersey  Railroad,  across  the  Central  Railroad,  to 
its  depots. 

The  proceedings  should  be  stayed.     There  should,  there- 
fore, be  a  preliminary  injunction. 


"William  McMichael 

V. 

John  B.  Brennan  and  wife  and  others. 

1.  An  omission  of  the  names  of  the  parties  from  an  unsworn  answer, 
made  by  mistake  of  the  solicitor, — Held,  amendable,  under  the  circum- 
stances, after  replication  and  testimony  in  behalf  of  the  parties  for 
whom  it  was  put  in  as  a  mere  pleading. 

2.  A  resolution  of  a  corporation  authorizing  the  acceptance  of  a  con- 
veyance of  lands  on  which  the  corporation  held  a  mortgage,  in  satis- 
faction of  the  mortgage, — Held,  valid,  although  no  entry  thereof  waa 
ever  made  on  the  minutes,  and  the  secretary  did  not  remember  the 
fact  of  its  passage,  it  being  satisfactorily  proved  otherwise. 


Bill  to  foreclose.       On  final  hearing  on  pleadings  and 
proofs. 

Mr.  E.  E.  Green  and  Mr.  B.   Gummere,  for  complainant. 

Mr.  S.  D.  Dillaye,  for  defendants. 
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The  Chancellor. 

The  complainant  is  the  receiver  of  the  Penn  Fire  Insur- 
ance Company,  late  a  corporation  under  the  laws  of 
Pennsylvania,  but  dissolved  in  October,  1876,  by  judicial 
proceedings  in  insolvency  in  the  court  of  common  pleas  of 
Philadelphia.  He  brings  this  suit  to  foreclose  a  mortgage 
given  by  Joel  R.  James  and  wife  to  Anthony  Smith,  dated 
May  20th,  1873,  upon  land  in  Burlington  county,  to  secure 
the  payment  of  $3,000  and  interest.  The  mortgage  was  as- 
signed by  Smith,  May  30th,  1873,  to  John  B.  Brennan  by 
whom  it  was  assigned,  June  24th,  1874,  to  Samuel  Prior,  who 
assigned  it,  October  28th,  1874,  to  the  company.  The  com- 
pany, by  a  deed  of  assignment  made  for  the  benefit  of  its 
creditors,  dated  March  2d,  1876  (but  not  accepted  until  the 
11th  of  that  month),  assigned  to  the  complainant  all  its 
property,  securities,  effects  and  assets  of  every  description. 
Subsequently,  and  in  October  following,  the  complainant 
was  appointed  receiver  in  the  proceedings  before  mentioned. 
By  order  of  the  court  by  which  he  was  appointed,  made 
December  15th,  1876,  he,  as  assignee,  transferred  all  the 
property  and  assets  assigned  to  him  by  the  company,  to 
Charles  L.  Gompert,  by  assignment  dated  January  18th  fol- 
lowing, and  Gompert,  on  the  same  day,  transferred  them  to 
him  as  receiver.  The  mortgaged  premises  were  conveyed 
by  James  (the  mortgagor)  and  his  wife,  by  deed  dated  June 
26th,  1874,  to  Brennan.  The  deed  purports  to  convey  the 
property  subject  to  the  mortgage,  and  it  contains  a  covenant 
on  the  part  of  Brennan,  assuming  and  agreeing  to  pay  it. 
It  appears  that  Brennan  and  his  wife,  by  deed  dated  Feb- 
ruary 29th,  1876,  conveyed  the  property  to  the  company  for 
a  nominal  consideration,  subject  to  the  mortgage  which  the 
company  thereby  assumed  and  agreed  to  pay  as  part  of  the 
purchase-money.  Mary  Raybold,  executrix  &c.  of  Joshua 
Raybold,  deceased,  on  the  17th  of  February,  1877,  issued 
an  attachment  out  of  the  supreme  court  of  this  state, 
against  the  estate  of  the  company,  which  was  executed  upon 
the  premises  by  the  sheriff  of  Burlington,  nine  days  after- 
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wards,  and  judgment  has  been  entered  in  the  attachment 
proceedings  in  favor  of  the  plaintiff  and  other  creditors  of 
the  company  who  have  come  in.  The  bill  prays  that  the 
lien  of  the  mortgage  may  be  established,  and  an  account 
taken  of  the  amount  due ;  that  any  deed  of  the  premises  to 
the  company  may  be  declared  void,  and  be  cancelled 
accordingly;  that  the  attachment  may  be  declared  of  no 
effect;  that  Brennan  and  his  wife  maybe  decreed  to  pay 
the  money  which  may  be  found  to  be  due  on  the  mortgage, 
and  that,  in  default  thereof,  a  foreclosure  and  sale  may  take 
place,  and  that  Brennan  may  be  decreed  to  pay  any  defi- 
ciency.    It  prays  answer  without  oath. 

There  are  two  answers.  One  is  by  Brennan,  and  the 
other  appears  to  have  been  put  in  by  defendants  impleaded 
with  him,  but  the  names  of  those  by  whom  it  was  put 
in  are  omitted,  manifestly  by  mistake.  The  answer  of 
Brennan  sets  up  the  deed  to  the  company  as  a  merger 
of  the  mortgage,  and  denies  his  liability  under  the  assump- 
tion in  the  deed  from  James  to  him,  alleging  that  he 
never,  in  fact,  was  the  owner  of  the  property,  and  was 
not  aware  that  a  conveyance  of  the  premises  had  been 
made  to  him  until  after  it  was  done,  and  that  he  conveyed 
the  property  to  the  company  at  the  request  of  the  agent  of 
the  company,  and  merely  because  he  was  informed  that  the 
title  stood  in  his  name  on  record,  though  he  disclaimed  any 
ownership  of  the  property. 

The  other  answer,  among  other  things,  sets  up  the  deed 
to  the  company,  and  insists  upon  the  validity  of  the 
attachment  and  claims,  for  the  plaintiff  therein,  and  the 
other  creditors  who  have  come  in  thereunder,  the  benefit 
of  it.  To  that  answer,  as  well  as  to  the  answer  of  Brennan, 
a  replication  was  filed.  To  the  former  the  replication  is 
entitled  as  the  "  replication  to  the  joint  answer  of  defendants 
to  the  bill  &c."  An  appearance  was  entered  in  the  cause 
for  the  plaintiff  in  the  attachment  and  the  creditors  who 
applied  thereunder,  by  the  solicitor  by  whom  that  answer  is 
signed,  and  it  is  extremely  probable  that  the  answer  was 
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intended  to  be  theirs.  A  decree  -pro  confesso  was  entered 
against  them  several  months  before  the  filing  of  the  repli- 
cation. No  objection  is  made  to  the  answer,  however,  on 
the  ground  that  it  was  filed  irregularly,  but  it  is  insisted  by 
the  counsel  of  the  complainant  that  it  should,  for  the  defect 
before  mentioned,  be  disregarded  as  being  a  mere  nullity. 

The  call  of  the  bill  for  answer  being  for  an  answer  with- 
out oath,  and  the  evidence  adduced  to  support  that  answer 
having  been  admitted  without  objection,  so  that  the  atten- 
tion of  the  solicitor  of  the  defendants  for  whom  the  answer 
was  put  in  was  not  drawn  to  the  fact  that  the  names  are  not 
in  the  answer  until  the  hearing,  and  the  answer  being  in 
this  case  a  mere  pleading,  an  amendment  would,  under  the 
circumstances,  be  permitted. 

But  the  view  I  take  of  the  case  renders  it  unnecessary  to 
deal  with  any  matters  except  those  set  up  in  the  answer  of 
Brennan.  If  the  deed  to  the  company  is  held  to  be  valid, 
the  bill  must  be  dismissed.  That  deed  is  proved  to  have 
been  in  the  possession  of  the  company  when  the  receiver 
was  appointed.  It  is  brought  into  court  by  him.  It  is 
proved  to  have  been  obtained  by  an  agent  of  the  com- 
pany on  application  to  Brennan,  and  a-  request  on  the 
part  of  the  agent  to  him  to  execute  it  in  order  to  give 
the  company  absolute  title  to  the  property.  The  author- 
ity of  the  agent  is  fully  proved.  The  passage  of  a  reso- 
lution by  the  board  of  directors,  giving  authority  to  take 
the  deed,  is  shown,  and  the  contents  of  the  resolution 
are  proved.  That  it  cannot  be  found  in  the  minutes, 
and  the  secretary  does  not  remember  that  it  was  passed  or 
offered,  cannot  countervail  the  positive  testimony  of  the 
president  and  two  other  members  of  the  board,  and  the 
attorney  of  the  company  (it  was  drawn  by  him),  that  it  was 
adopted.  The  deed  itself  is  corroborative  of  their  testi- 
mony. And  so  is  the  fact  of  the  payment  of  the  bill  of  the 
agent  (who  was  a  conveyancer),  for  his  services  and  dis- 
bursements in  obtaining  other  deeds  under  the  resolution, 
and  his  recovery  of  a  judgment  against  the  company  for 
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his  compensation  and  disbursements  for  obtaining  the  deed 
from  Brennan  with  some  other  deeds. 

The  president  swears  that  he  gave  the  agent  authority  to 
get  the  deed  from  Brennan.  Nor  is  there  any  proof  what- 
ever to  the  contrary.  That  the  secretary  should  not,  at  the 
distance  of  over  two  years  and  a  half  from  the  time  of  the 
meeting,  recollect  a  resolution  which,  probabl}',  Avas  not 
entered  on  the  minutes,  because  it  escaped  his  notice,  is  not 
surprising.  Not  only  is  there  no  proof  of  fraud,  but  there 
is  no  ground  for  any  imputation  of  fraud,  nor  is  any  fraud 
alleged.  The  action  of  the  board  in  the  matter  appears,  it 
may  be  remarked,  to  have  been  careful,  circumspect  and 
very  judicious.  It  was  not  only  in  accordance  with  the 
advice  of  the  company's  counsel,  but  it  was  manifestly 
strictly  in  accordance  with  the  interest  of  the  company. 

The  bill  will  be  dismissed,  with  costs. 


Augustus  A.  Hardenbergh  and  others,  executors, 

V. 

Mary  M.  Converse  and  others. 

Under  the  charter  of  Jersey  City,  the  lien  of  mortgages  is  subject  to 
that  of  taxes  and  assessments  for  improvements  subsequently  laid. 


Bill  to  foreclose.     On  general  demurrer   by  the   mayor 
and  aldermen  of  Jersey  City. 

Mr.  L.  Zabriskie,  for  complainants. 

Mr.  L.  Abbett,  for  demurrants. 

The  Cuancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  given  in  1866,  on 
real  property  now  in  Jersey  City,  but  then  in  what  was,  at 
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that  time,  known  as  the  town  of  Bergen.  It  states  that  in 
1872,  1873,  1874,  1875,  1876  and  1877,  the  mayor  and 
aldermen  of  Jersey  City  levied  and  assessed  against  the 
mortgaged  premises  certain  specified  sums  for  annual  taxes, 
and  that  in  1873  the  premises  were  sold  to  the  city  treas- 
urer of  Jersey  City,  for  the  benefit  of  the  corporation,  for 
$264.59,  for  unpaid  taxes  assessed  against  the  premises  by 
the  mayor  and  aldermen  of  Jersey  City,  and  due  in  Novem- 
ber 1871;  that  in  May,  1875,  the  corporation  assessed  the 
premises  to  the  amount  of  $595,  for  benefits  thereto  on 
account  of  the  extension  and  opening  of  Wayne  street, 
which  assessment,  however,  the  bill  states,  the  complainants 
are  informed,  has  been  set  aside  or  suspended,  in  order  that 
a  new  assessment  might  be  made;  and,  also,  that  in  1878 
the  premises  were  assessed,  by  or  under  the  authority  of  the 
corporation,  for  the  sum  of  $1,159,  for  benefits  to  the 
premises  on  account  of  the  improvement  of  Wayne  street. 
It  charges  that  the  liens  claimed  by  the  corporation  upon 
the  premises  for  those  taxes  and  assessments,  having  been 
made  and  created  subsequent  to  and  under  laws  that  were 
passed  and  went  into  effect  after  the  making  of  the  mort- 
gage, are  subsequent  to  the  lien  of  the  mortgage;  and, 
further,  that  by  the  terms  of  the  laws  authorizing  them, 
those  taxes  and  assessments  are  not  made  liens  upon  the 
premises,  except  subject  to  the  complainants'  mortgage, 
and  that  if,  by  the  provisions  of  such  laws,  they  are  prior 
liens,  the  laws  are,  for  that  reason,  unconstitutional  and 
void.  It  prays  that  the  defendants  may  be  required  to  pay 
the  complainants'  mortgage,  and,  in  default  thereof,  may  be 
foreclosed.     The  city  has  filed  a  general  demurrer. 

The  question  is,  whether  the  lien  of  those  taxes  and 
assessments  is  prior  to  that  of  the  complainants'  mortgage. 
As  before  stated,  when  the  mortgage  was  given,  which  was 
in  1866,  the  premises  were  in  what  was  then  known  as  the 
town  of  Bergen.  By  the  act  of  incorporation  of  that  town 
it  was  provided  (P.  L.  I864.  p.  4-12)  that  all  taxes  and 
assessments  which  should  thereafter  (the  act  was  approved 
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March  24th,  1864)  be  levied,  assessed  or  made  upon  any 
lands,  tenements,  hereditaments  or  real  estate  situate  in  that 
town,  should  be  and  remain  a  lien  thereon  until  paid,  not- 
withstanding any  devise,  descent,  alienation,  mortgage  or 
other  encumbrance  thereon,  and  that  for  non-payment  of 
tax  or  assessment  the  land  might  be  sold  for  the  shortest 
term  for  which  any  person  would  agree  to  take  it  and  pay 
the  tax  or  assessment,  or  the  balance  thereof  remaining 
unpaid,  with  the  interest  thereon,  and  all  costs,  charges  and 
expenses.  It  was  also  provided  that  no  mortgagee  whose 
mortgage  should  have  been  duly  recorded  before  sale  for 
tax  or  assessment,  should  be  aflected  by  the  sale  unless  six 
months'  notice,  in  writing,  should  have  been  given  to  him 
by  the  purchaser,  or  those  claiming  under  him.  Under  that 
act  the  lien  of  tax  or  assessment  was  prior  to  that  of  any 
mortgage  upon  the  premises.  Trustees  S^c.  v.  Trenton^  S 
Stew.  667.  By  the  charter  of  the  city  of  Bergen  (P.  L. 
1868  p.  314),  approved  March  11th,  1868,  a  like  provision 
for  the  assessment  and  lien  and  collection  of  taxes  was 
made.  And  so,  too,  by  the  act  to  consolidate  into  one  city 
the  cities  of  Jersey  City,  Hudson  City,  Hoboken  and 
Bergen,  the  town  of  Union,  and  the  townships  of  North 
Bergen,  Union,  West  Hoboken,  Greenville,  Bayonne  and 
Weehawken,  and  part  of  the  township  of  Kearney,  approved 
April  2d,  1869  (P.  L.  1869  p.  1377).  The  like  provision 
was  made  by  the  act  to  re-organize  the  local  government  of 
Jersey  City,  approved  March  31st,  1871  (P.  L.  1871  p. 
1095).  The  lien  of  the  taxes  and  assessment  mentioned  in 
the  bill  is,  therefore,  prior  to  that  of  the  complainants'  mort- 
gage. This  case  is  governed  by  the  decision  in  Trustees  ^c. 
V.  Trenton,  above  cited. 

The  complainants'  counsel  insists  that  the  case  is  dis- 
tinguishable from  that,  because,  as  he  claims,  the  charter 
of  Jersey  City,  of  1871,  provides  for  the  assessment  of  taxes 
upon  personal  estate  in  that  city  in  a  manner  different  from 
the  general  tax  law  of  the  state,  and  does  not  make  pro- 
vision for  the  deduction  from  the  valuation  of  the  real  and 
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personal  estate  of  any  individual  to  be  assessed,  of  debts 
bona  Jide  due  and  owing  from  him  to  creditors  residing  in 
this  state.  But  by  force  of  the  provision  of  the  constitution 
of  this  state,  as  amended,  that  property  shall  be  assessed  for 
taxes  under  general  laws  and  by  uniform  rules,  according 
to  its  true  value,  so  much  of  the  charter  of  Jersey  City  in 
respect  to  the  levying  of  taxes  as  was  special,  was  abrogated. 
That  provision,  propria  vigor e,  repealed  it.  State,  North  Ward 
N.  Bank  pros.  v.  Newark,  11  Vr.  558.  And  the  charter,  as 
far  as  those  special  provisions  are  concerned,  stands  as  if 
they  had  been  repealed  at  the  time  of  the  adoption  of  the 
amendment. 

The  demurrer  will  be  allowed. 


William  C.  Scudder 

V. 

Jacob  M.  Harden  and  others. 

Where  a  building  contract  was  duly  filed,  and,  after  the  building 
was  completed,  the  premises  were  bona  fide  conveyed  by  the  owner  to  the 
contractor, — Held,  that  a  materialman  has  no  lien  on  the  premises  for 
materials  furnished  in  erecting  a  building  thereon,  and  that  a  judgment 
recovered  on  such  claim  gives  no  greater  right. 


Bill  to  foreclose.     On  final  hearing.     Submitted  on  writ- 
ten statement  of  counsel  in  briefs. 

Mr.  S.  H.  Qrey,  for  complainant. 

Mr.  C.  V.  D.  Joline,  for  defendant  Coles. 

The  Chancellor. 

The  building  on  the  mortgaged  premises  was  erected, 
under  written  contract  duly  filed,  by  the  defendant  Jacob 
M.  Harden  for  Joseph  J.  Read,  the  owner.     After  it  was 
33 
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finished  the  property  was  bona  fide  sold  and  conveyed  by 
Read  to  Harden.  Some  months  after  that  transaction  Har- 
den bona  fide  mortgaged  the  property  to  the  complainant. 
Subsequently  to  the  giving  of  the  mortgage,  the  defendant 
Coles,  who  furnished  materials  to  Harden  for  the  building, 
filed  a  lien  claim,  under  the  mechanics  lieu  law^,  against 
Harden  and  the  property,  and  recovered  a  special  and  gen- 
eral judgment  thereon.  He  insists  that  his  judgment  is 
entitled  to  priority  over  the  complainant's  mortgage. 

The  second  section  of  the  mechanics  lien  law  provides 
that  when  any  building  shall  be  erected  in  whole  or  in  part 
by  contract  in  writing,  such  building,  and  the  land  whereon 
it  stands,  shall  be  liable  to  the  contractor  alone,  for  work 
done  and  materials  furnished  in  pursuance  of  such  contract; 
provided  such  contract,  or  a  duplicate  thereof,  be  filed  in 
the  office  of  the  clerk  of  the  county  in  which  such  building 
is  situated,  before  the  doing  of  the  work  or  the  furnisTuiig 
of  the  materials.  The  contract  in  this  case  was,  as  before 
stated,  in  writing,  and  was  duly  filed  in  the  clerk's  office. 
The  materials  for  which  the  lien  was  filed  were  furnished 
after  the  filing  of  the  contract.  The  conveyance  to  the 
contractor  extinguished  the  lien.  The  property  was  liable 
to  him  alone.  The  materialman  had  no  right  to  a  lien. 
When  the  complainant  took  his  mortgage  there  was  no 
liability  to  lien  for  either  the  work  or  materials.  Coles,  the 
lien  claimant,  had  no  claim  of  lien  before  the  conve3'ance 
to  Harden,  and  the  fact  of  that  conveyance  gave  him  none. 
The  lien  given  by  the  mechanics  lien  law  is  entirely  the 
creature  of  the  statute.  It  will  not  be  extended  by  con 
struction  to  a  case  which  is  not  fairly  within  the  terms  of 
the  act.     Phillips  on  Mech.  Liens  §  9. 

In  Ayres  v.  Revere,  1  Dutch.  ^7^,  it  was  said  by  the 
supreme  court  that  the  statute  is  not  of  that  purely  reme- 
dial character  which  calls  for  a  peculiarly  liberal  construc- 
tion. 

The  complainant's  mortgage  is  entitled  to  priority  over 
Coles's  judgment. 
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Geoege  C.  Hance  and  others  . 

V. 

William  W.  Conover  and  others,  executors. 

Where  remaindermen  interested  as  such  in  personal  property  under 
a  will  of  which  the  life  tenant  was  executor,  made  no  objection  in  his 
life-time  to  his  inventory  of  the  estate,  but  came  into  court  after  his 
death  and  four  years  after  he  filed  the  inventory,  seeking  to  charge  bis 
estate  with  securities  not  in  his  inventory, — Held,  that  they  were,  under 
the  circumstances,  barred  by  their  laches. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  Abel  I.  Smith,  for  complainants. 
Mr.  R.  Allen,  for  defendants. 

The  Chancellor. 

The  object  of  this  suit  is  to  surcharge  the  inventory  made 
and  filed  by  Robert  H.  Hance,  deceased,  as  executor  of  his 
wife.  By  her  will,  she  gave  the  use  of  all  her  property  to 
him  for  life,  with  provision  that  if  he  "  should  desire,  after 
her  decease,  to  use  more  than  the  interest  of  her  estate,  or 
what  might  accrue  from  the  interest  of  her  estate,  real  or 
personal,  he  might  use  so  much  of  the  principal  as  he  might 
deem  proper  for  his  necessary  and  comfortable  use."  She 
•died  June  6th,  1872.  On  the  18th  of  that  month  he  proved 
the  will,  aud,  subsequently,  filed  an  inventory,  making  afli- 
davit  thereto  on  the  13th  of  July,  1872,  that  it  was  a  true 
and  perfect  inventory  of  all  and  singular  the  goods,  chattels, 
aud  credits  of  the  testatrix  which  had  come  to  his  knowl- 
edge or  possession,  or  to  the  possession  of  any  other  person 
or  persons  to  his  use.  The  articles  in  the  inventory  are 
wearing  apparel,  household  furniture,  some  silver  plate  and 
a  bond  and  mortgage  for  |1,000  and  interest  thereon,  valued 
altogether  at  $1,305.85.      Mr.   Hance   died   in   September 
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1876,  testate.  The  bill  is  filed  by  persons  interested  in  the 
estate  of  Mrs.  Hance  under  her  will,  and  seeks  to  obtain 
from  the  executors  of  her  husband  an  account  of  govern- 
ment bonds  to  the  amount  of  ^3,300,  gold  coin  to  the 
amount  of  $1,500,  and  other  moneys,  goods,  chattels  and 
effects,  to  the  amount  of  $5,000 ;  in  all,  $9,800,  which  it 
alleges  Mr.  Hance  received  from  his  wife's  estate,  and 
which  he  did  not  put  in  the  inventory,  and  for  which  he  has 
never,  in  any  way,  accounted.  The  case  shows  no  effort  to 
prove  any  of  those  items  except  the  government  bonds,  and, 
as  to  them,  the  proof  is  of  a  character  so  entirely  unsatis- 
factory as  to  forbid  that  a  decree  should  be  made  for  an 
account  in  respect  to  them.  There  is  no  proof  that  Mrs. 
Hance  ever  bought  any  government  bonds,  and  none  that 
she  ever  owned  any.  Among  her  husband's  papers  were 
found,  after  his  death,  two  slips  of  paper  purporting  to  be 
memoranda  of  government  bonds  owned  by  her  and  him 
respectively.  It  appears,  too,  by  the  books  of  the  bank 
where  the  bonds  which  he  controlled  were  left  for  safe 
keeping  by  him,  that  a  distinction  was  made,  up  to  the  time 
of  her  death,  in  the  entry  to  the  credit  of  Mr.  Hance  of  the 
money  received  for  the  coupons  which  the  bank  collected 
for  him,  her  christian  name,  or  an  abbreviation  thereof,  or 
its  initial  letter,  being,  from  time  to  time,  written  opposite 
the  entry  of  the  proceeds  of  part  of  the  coupons.  It  also 
appears  that  before  her  death  he  kept  the  bonds  on  which 
the  interest  was  collected  by  the  bank,  in  two  separate 
envelopes  there,  one  marked  with  her  name  and  the  other 
with  his.  But  it  does  not  appear  that  she  ever  received  any 
of  the  interest  from  the  bonds,  or  any  of  the  money  entered 
in  her  husband's  bank  account  to  his  credit.  Nor  does  it 
appear  in  any  way  that  she  ever  claimed  to  own  thosa 
bonds,  or  any  of  them,  or  to  have  any  control  whatever  over 
them,  or  any  right  to  them,  or  to  the  interest  thereon. 

For  aught  that  appears,  the  bonds  were  all  his,  though 
part  of  them  were  kept  in  an  envelope  marked  with  her 
name.      There  is  no   proof  when  the    memoranda   before 
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mentioned  were  made.  It  is  suggested  by  the  complain- 
4ints'  counsel  that  they  were  made  in  or  about  1870.  The 
person  who  made  them  is  produced,  but  he  can  give  no 
account  of  them.  He  does  not  know  for  whom  or  by 
whose  direction  they  were  made,  nor  can  he  tell  under 
what  circumstances  t!  ey  were  made.  He  was  the  cashier 
of  the  bank,  but  he  distinctly  testifies  that  he  only  knew 
Mr.  Hance  in  connection  with  the  bonds,  and  that  Mrs. 
Hance  never  did  or  said  anything  in  reference  to  them, 
though  she  sometimes  accompanied  her  husband  to  the 
bank  when  he  came  to  attend  to  business  in  connection 
with  them,  but  on  those  occasions  she  remained  outside  in 
the  carriage,  "Whether  she  ever  owned  the  bonds  at  all, 
or,  if  she  owned  them,  whether  her  husband  bought  them 
of  her,  or  she  gave  them  to  him  in  her  life-time,  are  ques- 
tions the  answers  to  which  must  be  left  to  conjecture.  It  is 
■enough  to  say  that  there  is  not  sufBcient  evidence  to  charge 
the  estate  of  her  husband  with  the  value  of  any  govern- 
ment bonds  as  received  by  him  from  her  estate.  The 
inventory  was  filed  by  him  in  July,  1872.  He  did  not  die 
■until  September,  1876.  The  persons  interested  in  remainder 
«nder  her  will,  had  abundant  opportunity  in  the  four  years 
to  except  to  the  inventory,  and  to  make  inquiry  by  judicial 
proceedings  into  the  honesty  of  it.  They  have  left  the 
matter  until  his  death,  and  they  must,  under  the  circum- 
stances, accept  the  disadvantages  of  the  situation. 
The  bill  will  be  dismissed,  with  costs. 


Chakles  O'Neill 

V. 

SiGMOND  Dringer  and  others. 

Where  a  municipal  charter  does  not  directly  declare  that  taxes  shall 
be  a  lien  paramount  to  mortgages  on  the  lands  assessed,  such  priority 
cannot  be  claimed  from  the  mere  fact  that  the  charter  allows  mortga- 
gees to  redeem  the  premises  after  a  tax  sale. 
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Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  Geo.  S.  Hilton,  for  complainant. 

Mr.  J.  W.  Griggs,  for  the  city  of  Paterson. 

The  Chancellor. 

The  question  presented  for  consideration  is,  whether^ 
under  the  provisions  of  the  charter  of  the  city  of  Paterson 
(where  the  mortgaged  premises  are),  the  taxes  which  have 
been  imposed  since  the  giving  of  the  complainant's  mort- 
gage, and  are  still  unpaid,  are  a  lien  paramount  to  that 
mortgage.  They  were  levied  under  the  existing  charter  of 
the  city,  which  was  passed  in  1871  (P.  L.  1871  p.  808). 
The  assessments  were  in  the  name  of  the  mortgagor,  who 
was,  when  they  were  made,  in  possession  of  the  property,. 
and  was  the  owner  of  the  equity  of  redemption.  By  the 
40th  section  of  the  charter  it  is  provided  that  the  com- 
missioners of  assessment  and  revision  shall  divide  the  city 
into  assessment  districts,  and  proceed  to  make  a  full  and 
fair  valuation,  enumeration  and  assessment  of  all  the  taxa- 
able  property,  real  and  personal,  in  the  city  (but  mortgages- 
on  such  property  shall  not  be  taxed  in  the  hands  of  any 
person  in  this  state),  fixing  upon  the  property  such  a  value 
as  would  be  fixed  upon  it  by  a  creditor  and  solvent  debtor 
on  receiving  and  delivering  it  in  payment  of  a  fair  and  just, 
debt  due  to  the  one  from  the  other.  By  the  46th  section 
it  is  provided  that  any  assessment  or  levy  of  taxes  made 
after  the  approval  of  the  charter,  against  any  person,  firm, 
company  or  corporation,  on  account  of  any  lands,  tene- 
ments, hereditaments  or  real  estate  of  such  person,  firm,, 
company  or  corporation,  shall  be  and  remain  a  lien  on  all 
the  property  on  account  of  which  the  assessment  is  made,, 
with  twelve  per  centum  interest  thereon  accruing,  and  all 
costs  and  penalties  in  relation  to  such  assessments  and 
the  collection   thereof,  from  the   time  when  the  taxes  so 
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assessed  were  payable.  By  subsequent  sections  it  is  pro- 
vided that  in  case  of  non-payment  of  the  taxes,  the  land 
may  be  sold  for  a  term  not  exceeding  fifty  years.  The 
57th  section  provides  that  the  purchaser  shall,  within  two 
months  after  receiving  the  certificate  of  sale,  give  notice  to 
the  owner  or  owners  of  the  property  (or,  if  unknown,  or 
his,  her  or  their  address  cannot  be  ascertained,  then  the 
notice  is  to  be  served  on  the  principal  occupant  of  the 
property,  if  it  be,  in  fact,  occupied),  where,  by  whom  and 
for  what  term  the  property  was  bought,  and  when  and  at 
what  expense  it  may  be  redeemed.  The  next  section  (the 
68th)  provides  that  at  any  time  within  twelve  months  after 
the  issue  of  the  certificate  of  sale  the  owner,  mortgagee, 
tenant  or  any  person  having  a  legal  or  equitable  interest  in 
the  property,  or  his,  her  or  their  agent  or  attorney,  may 
redeem  the  property  by  paying  to  the  receiver  of  taxes  the 
money  paid  for  the  property,  &c.  The  59th  section  pro- 
vides that,  if  the  property  be  not  so  redeemed  within  the 
twelve  months,  the  receiver  of  taxes  shall  deliver  to  the 
holder  of  the  certificate  a  deed  for  the  property,  and  that 
any  person  or  persons,  his,  her  or  their  legal  representa- 
tives, to  whom  such  deed  shall  be  delivered,  shall,  by  virtue 
thereof,  be  entitled  to  possession  of,  and  shall  hold  and 
enjoy  the  property  during  the  term  for  which  he,  she  or 
they  shall  have  purchased  it,  for  his,  her  or  their  own 
proper  use  and  benefit,  against  the  owner  or  owners  thereof, 
and  all  and  every  person  or  persons  claiming  under  him, 
her  or  them,  until  the  term  for  which  he,  she  or  they  shall 
have  purchased  the  property  shall  be  fully  completed  and 
ended. 

It  will  be  seen  that  the  provision  of  the  charter  by  which 
taxes  are  made  a  lien  upon  the  property  on  account  of 
which  they  are  assessed,  is  the  same  as  that  (part  of  a  special 
law  in  that  case)  which  was  passed  upon  in  this  court  in 
Hopper  V.  Malleson's  ex'rs,  1  C.  E.  Gr.  382,  and  the  pro- 
vision of  the  general  law  which  was  adjudicated  upon  in 
Morrow  v.  Dows,  1  Stew.  4^^9.      The  provision  as  to  the 
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estate  which  the  purchaser  at  a  tax  sale  is  to  have,  is  also 
the  same.  The  only  difference  is  that  in  the  charter  there 
is  a  provision  for  redemption  not  onlj'  bj  the  owner,  but  by 
a  mortgagee,  tenant,  or  any  person  having  a  legal  or  equi- 
table interest  in  the  property.  There  was  no  provision  for 
redemption  in  the  special  law,  and  in  the  general  law  the 
right  to  redeem  was  given  to  the  owner  or  owners  only. 
The  decisions  in  those  cases  govern  this.  It  is  insisted, 
however,  that  the  provision  for  redemption  by  the  mort- 
gagee, tenant  &c.,  in  the  charter,  is  strong  evidence  that  the 
legislature  intended  to  make  the  taxes  a  lien  upon  the 
interest  of  the  mortgagee,  and  to  bind  that  interest  accord- 
ingly to  the  payment  of  the  tax,  but  it  is  to  be  remarked 
that,  though  the  charter  provides  for  notice  after  the  issuing 
of  the  certificate  of  sale,  it  is  for  notice  to  the  owner  or 
owners  only.  There  is  no  provision  for  notice  to  the  mort- 
gagee. He,  as  well  as  a  tenant  or  any  other  person  having 
a  legal  or  equitable  interest  in  the  property,  may  redeem, 
but  the  fact  of  the  existence  of  that  privilege  does  not  lead 
to  the  conclusion  that  the  leo-islature  intended  to  bind  the 
mortgagee's  interest  in  the  land  to  the  payment  of  the  tax. 
In  Campbell  v,  Daoick,  5  C.  E.  Gr.  186,  it  was  held  that 
under  a  charter  of  the  city  of  Elizabeth  the  estate  of  a 
mortgagee  was  bound  under  such  a  provision  for  lien  as  is 
contained  in  the  charter  under  consideration,  for  the  tax 
assessed  on  account  of  the  mortgaged  premises ;  but  the 
charter  provided  that  no  mortgagee  should  be  divested  of 
his  rights  in  the  property  unless  six  months'  notice,  in  writ- 
ing, of  the  sale  for  taxes,  had  been  given  to  him  by  the 
purchaser.  To  hold  that,  under  the  charter  of  Paterson, 
the  interest  of  the  mortgagee  in  the  property  is  liable  for  the 
tax,  is  to  hold  that  he  is  liable  to  be  divested  of  his  interest 
without  notice.  The  charter  provides  for  notice  to  the 
owner  after  the  sale,  before  his  estate  can  be  divested, 
although  the  assessment  is  against  him,  and  the  tax  has,  it 
may  be,  been  left  unpaid  by  him  willfully ;  but  it  does  not 
provide   for   any   notice   whatever  to   the  mortgagee.      It 
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simply  gives  him  the  right  to  redeem.  This  privilege  of 
redemption  is  no  evidence  that  the  legislature  intended  to 
make  the  tax  a  lien  on  the  mortgagee's  interest,  but  merely 
that  it  intended  that  he,  having  an  interest  in  the  property, 
might,  if  so  disposed  for  any  reason,  put  an  end  to  the  tax 
title.  The  charter  of  Trenton,  which  was  the  subject  of 
adjudication  in  Trustees  ^e.  v.  Trenton,  3  Stew.  667,  con- 
tains, it  may  be  remarked,  a  provision  that,  before  the 
rights  of  a  mortgagee  can  be  divested  by  a  tax  sale,  he 
must  have  notice,  and  it  provides  not  only,  also,  that  he 
may  redeem,  but  that  if  he  redeems  he  shall  have  a  lien 
upon  the  property  for  the  money  paid,  and  interest,  and 
may  recover  it  as  if  it  had  been  included  in  his  mortgage. 
The  complainant  is  entitled  to  priority  over  the  city. 


I 


Abraham  L.  Iszard 

V. 

The  Mays  Landing  Water-Power   Company  and  others. 

1.  Under  a  grant  of  the  use  of  water  for  a  certain  purpose,  with  a 
prohibition  against  certain  other  uses  specified,  the  grantee  may  use  it 
for  any  purpose  not  prohibited. 

2.  Under  the  circumstances, — Held,  the  grantor  in  such  a  case  had  no 
right  to  entirely  cut  off  the  supply  of  water  from  the  grantee  on  an 
alleged  violation  of  his  covenant  regulating  its  use. 

3.  Damages  for  loss  of  the  use  or  custom  of  a  mill  previous  to  filing 
the  bill,  are  recoverable  at  law,  and  cannot  be  allowed  in  a  suit  for  the 
specific  performance  of  the  contract  to  supply  water  to  such  mill. 


Bill  for  specific  performance.     On  final  hearing  on  plead- 
ings and  proofs. 

Mr.  William  E.  Potter,  for  complainant. 

Mr.  Peter  L.  Voorkees,  for  defendants. 
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The  Chancellor. 

By  an  act  of  the  legislature  approved  March  4th,  1846  (P. 
L.  18^  p.  51),  Jeremiah  Stull  was  authorized  to  construct  a 
dam  across  the  Great  Egg  Harbor  river  at  May's  Landing, 
in  the  county  of  Atlantic,  for  the  purpose  of  creating  a 
water-power  for  the  benefit  of  such  mill  or  mills  or  other 
w^ater-works  for  manufacturing  or  other  purposes  as  should 
be  thereafter  erected  by  him,  his  heirs  or  assigns,  or  any 
other  person  or  persons  or  bodies  corporate  to  whom  he  or 
they  might  thereafter  let,  sell  or  lease  any  water-power, 
right  or  privilege;  and  he  and  they  were  empowered  to  use 
the  power  for  such  purposes  forever  thereafter.  He  subse- 
quently, under  the  power  conferred  by  the  act,  constructed 
the  dam.  He  was  then  the  owner  in  fee  of  certain  land 
there  adjacent  to  the  land  of  the  complainant,  and  lying 
between  the  complainant's  land  and  Stull's  dam  and  pond. 
After  the  construction  of  the  dam  and  the  creation  of  the 
water-power  by  means  thereof,  Stull,  on  the  14th  of  April, 
1847,  executed  and  delivered  to  the  complainant  a  deed 
whereby  it  was,  among  other  things,  recited  that  the  com- 
plainant had  purchased  of  him  a  water-power  right  or  privi- 
lege in  the  dam,  with  certain  conditions  and  reservations 
thereinafter  named  and  particularly  set  forth,  for  the  pur- 
pose of  driving  the  fan  of  a  cupola  furnace ;  and  Stull 
thereby,  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  in  consideration  of  the  annual  payment  of  $60 
thereby  agreed  to  be  paid  by  the  complainant,  granted  to 
the  latter,  his  heirs  and  assigns,  a  certain  water-power  right 
or  privilege,  under  the  act  of  the  legislature,  as  follows : 
Two  hundred  and  seventy-five  square  inches  of  water  to  be 
taken  from  the  fore-bay  of  the  grist-mill  of  Stull,  which  was 
supplied  with  water  by  means  of  the  dam,  together  with 
the  privilege  of  digging  and  cutting  a  trench  across  Stull's 
land,  and  of  placing  in  the  ground  beneath  the  surface 
there,  a  trunk  to  carry  the  water  from  the  fore-bay  of  tlie 
grist-mill  to  and  upon  the  land  of  the  complainant,  where 
the  cupola  furnace  was  to  be  built;  and  in  case  the  two 
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hundred  and  seventy-five  square  inches  of  water  should  be 
insufficient  to  drive  the  fun  of  the  cupohi  furnace,  the  com- 
plainant was,  if  he  should  put  up  a  well-constructed  water- 
wheol  for  the  furnace,  to  have  an  additional  supply  from  the 
fore-bay  of  the  grist-mill  sufficient  to  drive  the  fan  by  means 
of  the  trunk,  without  any  additional  payment,  and  he  was 
to  have  the  privilege  of,  at  any  time,  repairing  the  trunk  or 
putting  in  a  new  one  across  the  lands  of  StuU  to  his  land. 
And  Stuil  thereby  agreed  to  have  and  keep  a  sufficiency  of 
water,  at  all  times,  in  the  fore-bay  of  the  grist-mill  to  supply 
the  complainant,  his  heirs  and  assigns,  with  the  two  hun- 
dred and  seventy-five  square  inches  of  water;  and,  in  case 
that  should  not  be  sufficient  to  drive  the  fan  of  the  cupola 
furnace,  such  additional  amount  as  would  be  sufficient  for 
the  purpose.     And  the  complainant  thereby  covenanted  that 
he   would   put   in  a  well-constructed   water-wheel  for  the 
cupola  furnace,  and  that  he,  his  heirs,  executors,  administra- 
tors and  assigns,  should  not  and  would  not  use  any  of  the 
water  for  the  purpose  of  driving  a  grist  or  merchant-mill, 
or  an  oakum-mill  or  factory  for  the  manufacture  of  oakum. 
The  parties  bound  themselves,  each  to  the  other,  in  the 
penal  sum  of  ^10,000  for  the  true  performance  of  all  and 
every   of  the  covenants  and   agreements  contained  in  the 
deed.     The  deed  was  acknowledged  on  the  day  of  its  date 
as  a  deed  of  conveyance  of  real  estate,  according  to  the 
statute,  and  was  recorded  on  the  same  day  in  the  clerk's 
office   of  the  county    of  Atlantic.     Immediately  after  the 
execution  of  the  instrument,  the  complainant,  pursuant  to 
the  terms  thereof,  dug  a  trench  across  the  land  of  Stull,  and 
put  a  trunk  therein,  for  the  purpose  of  conveying  water 
from  the  mill-dam  to  his  lands,  and  constructed  a  fore-bay, 
and  put  in  a  water-wheel  there.     The  trunk  was  originally 
made  of  the  dimensions  of  two  feet  by  four  feet,  and  was 
four  hundred  and  sixty-two  feet  long  from  the  fore-bay  of 
Stull's  mill  to  the  complainant's  fore-bay,  immediately  over 
his  water-wheel.     The  latter  fore-bay  was  built  three  feet 
five  inches  in  width  by  thirteen  feet  in  length  in  the  clear. 
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and  a  water-wheel  of  the  kind,  known  as  Dripp's  all-pressure 
water-wheel,  was  put  in  place  there.  The  trunk  and  fore- 
bay  were  constructed  and  the  wheel  put  in  place  under  the 
direction  of  an  experienced  and  skillful  millwright,  and  an 
aperture  was  carefully  cut  by  him  as  a  test  of  the  amount 
of  water  flowing  over  the  wheel  when  in  full  operation,  by 
which  it  was  shown  that  the  amount  of  water  used  was  two 
hundred  and  seventy-five  square  inches,  and  no  more. 
During  the  construction  of  these  works,  Stull  was  fre- 
quently present  and  inspected  and  examined  them,  with  a 
view  to  ascertaining  whether  they  conformed  to  the  agree- 
ment, and  he  appears  to  have  been  satisfied  with  them. 
After  they  were  completed,  the  complainant  used  the  water 
conveyed  through  the  trunk  (and  paid  the  consideration 
according  to  the  agreement)  so  long  as  Stull  continued  to 
be  the  owner  of  the  dam  and  water-power,  with  Stull's  con- 
sent, and  without  any  objection  on  his  part,  and  continued 
to  use  the  water  by  means  of  his  works  up  to  the  5th  of 
September,  1872,  when  it  was  entirely  cut  ofi"  by  the 
defendants. 

From  the  year  1861  to  1870,  the  complainant  ceased  to 
operate  his  furnace,  but  paid  the  $60  a  year  to  the  owners 
or  possessors  of  the  mill-seat  and  power,  according  to  the 
terms  of  the  agreement.  About  the  1st  of  May,  1870,  he 
took  down  and  removed  the  cupola  of  his  furnace,  and  con- 
structed a  saw-mill  there,  to  be  driven  by  the  same  water- 
power  which  he  had  previously  used  in  driving  the  fan. 
Immediately  before  he  started  the  saw-mill  he  relined  and 
repaired  the  trunk,  at  an  expense  of  about  $1,000.  No 
objection  was,  at  any  time,  made  by  the  owners  of  the 
Stull  property  to  his  use  of  the  power  for  the  saw-mill  until 
about  the  time  when  the  water  was  cut  off,  as  before-men- 
tioned, in  1872.  The  power  was  so  used  for  the  saw-mill, 
w^ithout  objection,  for  about  two  years. 

On  the  5th  of  September,  1872,  the  defendants  (the 
defendant  company  had,  previously  thereto,  and  in  1867, 
become  the  owner  of  the  Stull  property)  effectually  cut  off, 
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on  the  premises  of  the  defendant  company,  the  water  from 
the  complainant,  and  subsequently,  by  means  of  a  solid 
stone  wall,  permanently  prevented  the  water  from  running 
into  the  complainant's  trunk,  and  ever  since  have  deprived 
him  of  the  use  of  it.  Up  to  the  time  when  the  water  was 
cut  off,  the  complainant  paid  the  ^60  a  year,  according  to 
the  agreement.  By  his  bill,  he  prays  that  the  company  may 
be  decreed  specifically  to  perform  the  agreement,  and  to 
re-admit  the  flow  of  water  from  its  fore-bay  and  mill-seat 
into  his  trunk,  according  to  the  true  intent  and  meaning  of 
the  agreement,  and  to  pay  him  the  damages  he  has  sus- 
tained by  its  cutting  off  the  water. 

The  defendants,  by  their  answer,  insist  that  the  only 
right  granted  to  the  complainant  was  the  right  to  use  the 
water  to  drive  the  fan  of  the  cupola  furnace,  and  that  he 
could  not  lawfully  apply  the  power  to  any  other  purpose ; 
that  the  measure  of  the  grant  was  two  hundred  and  seventy- 
five  square  inches  of  water,  and  no  more,  that  amount  being 
sufficient  to  drive  the  water-wheel  and  fan  of  the  cupola 
furnace  when  in  operation ;  and  they  allege  that  the  com- 
pany has  at  all  times  claimed,  and  has  repeatedly  notified 
him  before  he  built  his  saw-mill,  as  well  as  afterwards,  that 
he  had  no  right  to  use  the  water  under  the  agreement  for 
any  other  purpose  than  for  driving  the  fan,  and  that  he  had 
no  right  to  use  the  water  to  drive  a  saw-mill,  and  that  any 
attempt  to  use  it  for  the  latter  purpose  would  be  resisted 
and  contested  by  the  company.  They  allege  that  he  used 
far  more  than  two  hundred  and  seventy-five  square  inches 
of  water,  and  as  much  as  four  hundred  and  fourteen,  for  his 
mill,  and  that  he  also  drew  from  his  trunk  or  fore-bay  water 
for  domestic  and  other  purposes,  for  himself  and  others,  and 
that  his  trunk  and  fore-bay  were  decayed  and  leaky,  and 
wasted  water.  They  also  allege  that,  having  complained  to 
him  without  effect,  of  his  unlawful  use  of  the  water,  they 
informed  him,  by  letter  dated  August  29th,  1872,  that  they 
had  ordered  his  supply  to  be  cut  off  until  the  amount  of 
water  used  bv  him  should  be  reduced  to  two  hundred  and 
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seventy-five  square  inches,  and  until  the  use  of  the  water 
for  domestic  purposes  by  him  and  others  should  cease,  and 
his  flume  be  repaired;  and  that  having  so  notified  him,  and 
he  not  having  complied  with  their  request  to  cease  from  the 
unlawful  use  of  the  water,  they  cut  it  ofi". 

The  case  presents  the  following  questions:  First,  whether 
the  complainant,  under  the  agreement,  is  entitled  to  the  use 
of  the  water  for  any  other  purpose  than  to  drive  the  fan  of 
a  cupola  furnace ;  second,  whether,  if  he  w^as  at  liberty  to 
use  it  for  the  saw-mill,  the  company  was,  under  the  circum- 
stances, justified  in  cutting  it  off;  and,  third,  whether  he  is 
entitled  to  an  assessment  of  damages  in  this  suit  for  the 
breach  of  the  agreement. 

As  to  the  first  question :  Under  a  grant  of  the  privilege 
of  suflicient  water  to  propel  certain  specified  machinery,  the 
grantee  is  entitled  to  the  use  of  the  water  for  any  purpose 
not  requiring  a  greater  power  than  is  reserved.  A7ig.  on 
Watercourses  §  14^a  ;  LuttreWs  Case,  4-  Coke  86. 

In  Ashley  v.  Pease,  18  Pick.  268,  cited  by  the  defendants' 
counsel  as  an  authority  to  the  contrary,  the  grant  was  of  so 
much  water  as  might  be  necessary  to  carry  on  and  supply 
the  fulling-mill  then  standing,  or  which  might  thereafter 
stand,  upon  the  lot  granted.  The  court  held  that  it  was 
manifest,  from  the  general  tenor  of  the  contract,  that  it  was 
the  intention  of  the  parties  that  the  grant  should  be  limited 
to  the  use  of  the  water  for  driving  the  fulling-mill,  and  that 
the  use  of  it  for  a  carding-machine  was  unauthorized. 

The  best  judicial  construction  of  such  a  grant  as  that 
under  consideration,  is,  it  was  said  by  Chief-Justice  Gibson 
in  Schuykill  Nav.  Co.  v.  Moore,  2  Whart.  4-77,  that  which  is 
made  by  viewing  the  subject  as  the  mass  of  mankind  would 
view  it,  for  it  may  be  safely  assumed  that  such  was  the 
aspect  in  which  the  parties  themselves  viewed  it,  and  the 
result  thus  obtained  is  exactly  what  is  obtained  from  the 
cardinal  rule  of  intention. 

While  in  the  present  case  the  grant  was  of  water  for  the 
purpose  of  driving  the  fan  of  a  cupola  furnace,  there  is 


4  Stew.]  OCTOBER  TERM,  1879.  517 

Isrard  v.  Mays  Landing  Water-Power  Co. 

nothing  in  the  agreement  to  indicate  that  it  was  the  inten- 
tion of  the  parties  to  confine  the  use  of  the  water  to  that 
particular  purpose.  On  the  other  hand,  there  is  evidence  to 
the  contrary  in  the  covenant  on  the  part  of  the  complainant 
not  to  use  it  for  driving  a  grist  or  merchant-mill  or  an 
oakum-mill  or  factory  for  the  manufacture  of  oakum.  Such 
particularity  of  exclusion  would,  of  course,  have  been 
unnecessary  if  it  had  been  intended  by  the  parties  to  confine 
the  use  of  the  water  to  the  driving  of  the  fan  of  the  cupola 
furnace. 

The  complainant,  and  those  who  claim  under  him,  are 
entitled  to  use  the  water  for  any  purpose  except  that  against 
which  he  has  particularly  covenanted.  He  and  they  cannot 
lawfully  use  it  for  the  purpose  of  driving  a  grist-mill,  or  a 
mill  for  the  manufacture  of  flour  for  sale  (called  a  merchant- 
mill  in  the  agreement),  or  an  oakum-mill  or  a  factory  for  the 
manufacture  of  oakum,  but  for  any  other  mill  or  purpose  he 
and  they  may  use  the  water  on  condition  of  paying  the 
annual  sum  specified  in  the  agreement. 

The  defendants,  although  they  knew  of  the  building  of 
the  complainant's  saw-mill  and  the  purposes  for  which  it 
was  designed  and  of  his  intention  to  drive  it  by  means  of  the 
water  under  the  Stull  grant  (and  it  appears  that  almost  a 
year  was  occupied  in  building  it),  do  not  appear  to  have 
made  any  objection  to  such  use  of  the  water  by  him  until 
the  fall  of  1872.  And  the  mill  was  driven  for  more  than 
two  years  by  that  water,  to  the  knowledge  of  the  defend- 
ants, before  the  water  was  cut  off,  and  the  company  annually 
received  the  compensation  for  such  use  of  the  water  under 
the  agreement.  Indeed,  it  appears  that  the  mill  was  driven 
by  the  water  for  two  years  before  any  question  was  suggested 
as  to  the  complainant's  right  to  use  the  water  for  the  pur- 
pose. There  clearly  was  acquiescence  in  his  construction  of 
the  agreement. 

It  appears,  by  the  letters  put  in  evidence  on  the  part  of 
the  defendants,  written  by  the  treasurer  of  the  company  to 
the  complainant  in  the  summer  of  1872,  that  while  the  com- 
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pauj  then  questioned  his  right  to  apply  the  water  to  the 
purposes  of  a  saw-mill,  they  even  then  did  not  deny  it.  Mr. 
AVood,  by  whom  the  letters  referred  to  were  written,  testi- 
fies to  a  conversation  which  he  had  with  the  complainant  in 
the  spring  of  1872,  before  the  water  was  cut  off,  which  was 
in  the  fall  of  that  year.  lie  says  that,  in  that  conversation  ^ 
the  complainant  claimed  that  he  did  not  take  more  than  the 
two  hundred  and  seventy-five  square  inches  of  water,  but 
that  if  he  did  do  so  he  had  a  right  to  do  it.  He  says  that 
this  is  the  only  conversation  that  he  remembers  to  have  had 
with  him  ;  that  he  began  the  conversation  by  telling  the 
complainant  that  he  thought  that  he  was  taking  more  water 
than  he  was  entitled  to,  and  he  adds  that  the  conversation 
was  with  reference  to  the  amount  of  water,  and  that  noth- 
ing was  said  about  the  use  of  the  water  for  domestic  pur- 
poses; that  he  (Wood)  was  not  aware  of  the  fact  of  it& 
being  so  taken  at  that  time.  It  will  be  seen  that,  in  this 
conversation,  the  right  of  the  complainant  to  use  the  water 
for  the  mill  was  not  even  questioned.  George  Wood,  the 
president  of  the  company,  testifies  that  in  1876,  four  years 
after  the  cutting  ofl'  of  the  water,  he  told  the  complainant 
that  the  company  would  want  some  kind  of  settlement  as 
to  what  his  rights  were  under  the  lease,  but  would  prefer^ 
if  possible,  upon  ascertaining  his  rights,  to  terminate  the 
grant  entirely  by  a  compensation  to  him. 

In  a  letter  dated  July  29th,  1872,  written  by  Edward  R. 
Wood,  the  treasurer  of  the  company,  he  says  that  he  under- 
stood from  what  the  complainant  said  to  him,  referring  to  a 
previous  conversation,  that  the  complainant  considered  that 
he  was  entitled  to  something  more  than  that  which  appeared 
to  be  the  strict  construction  of  Stull's  grant;  and  he  adds: 
"  Supposing  your  claim  to  be  correct,  it  becomes  important 
for  the  water-power  company  to  understand  what  the  amount 
of  it  is.  Perhaps  the  first  and  simplest  step  would  be  for 
me  to  come  down  some  afternoon  when  you  can  let  the  saw- 
mill stop  for  an  hour  or  two,  so  that  we  can  have  time  to 
inspect,   together,   your   flume   and   the   opening   through 
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which  it  discharges."  It  will  be  perceived  that  the  only- 
real  question  suggested  by  that  letter  is  as  to  the  amount  of 
water  which  the  complainant  was  entitled  to  use.  In  a  let- 
ter written  by  the  same  person,  in  the  same  capacity,  dated 
August  5th,  1872,  he  says  :  "  I  fear  I  did  not  express  my 
meaning  clearly,  if  you  understood  me  to  make  a  positive 
statement  about  the  matter  either  way.  All  I  want  is  to 
get  at  all  the  facts  in  the  case,  and  then  have  our  respective 
rights  set  down  so  clearly  that,  when  we  are  dead  and  gone, 
oar  children  may  have  no  doubt  or  misunderstanding  about 
it.  I  hope  to  be  down  next  week,  and,  if  you  are  not  at 
home,  will  avail  myself  of  your  permission  to  inspect  the 
outflow  of  your  flume."  In  a  letter  written  by  him  on  the 
29th  of  the  same  mouth,  he  says:  "Availing  myself  of 
your  permission,  I  yesterday  inspected  your  water-wheel 
and  found  that  the  orifice  through  which  the  water  passes 
to  the  wheel  measures  two  feet  in  height  and  four  feet  in 
breadth,  making  eleven  hundred  and  fifty-two  square  inches. 
1  also  learned  that  you  drew  water  out  of  the  flume  for 
household  purposes  and  supplied  other  persons  in  the  same 
way.  I  also  noticed  that  your  flume  leaks  in  several  places, 
both  on  our  property  and  your  own.  The  directors  of  the 
Mays  Landing  Water-Power  Company  consider  these  points 
of  so  much  importance  that  they  are  compelled  to  notify 
you  that  they  have  ordered  your  water  supply  to  be  cut  oflf 
antil  you  shall  have  them  rectified.  This  is  without  any 
reference  to  the  other  question,  whether  or  not  your  case 
allows  of  your  using  the  water  for  any  other  purpose  tlian 
to  blow  the  fan  of  the  cupola  furnace.  Please  take  notice 
that  the  water  will  be  cut  off  from  your  flume  until  the 
orifice  is  reduced  to  two  hundred  and  seventy-five  square 
inches  and  until  the  domestic  supply  be  broken  ofl'  and  the 
flume  repaired."  In  none  of  these  letters,  as  before 
remarked,  is  the  complainant's  right  to  use  the  water  for 
the  saw-mill  denied. 

As  to  the  second  question :  It  appears  from  the  evidence 
that,  as  before  stated,  very  soon,  if  not  immediately,  after 
34 
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the  grant  was  made  (which  was  in  1849),  the  provision  for 
conveying  the  water  from  Stall's  premises  to  the  place 
on  those  of  the  complainant  where  it  was  to  be  used,  was 
made  not  only  with  care  and  under  skillful  direction  and 
supervision,  but  also  practically  under  the  inspection  of 
Stull  himself,  and  that  he  was  satisfied  that  that  provision 
was  in  conformity  with  the  grant  both  as  to  the  quantity  of 
water  and  otherwise.  The  same  provision  remained  and  was 
in  use  from  1849  until  the  breaking  out  of  the  war  of  the 
rebellion,  in  1861,  a  period  of  about  twelve  years.  In  1870 
the  complainant  repaired  and  relined  the  flume.  From  1849 
to  the  spring  of  1872  he  appears  to  have  claimed  the  right 
to  use,  and  to  have  used  for  fourteen  years  of  the  time,  or  there- 
abouts, the  water  to  the  same  extent  as  provided  for  origi- 
nally and  that,  too,  without  question  or  objection  on  the  part 
of  Stull  or  an}'  of  those  who  claimed  under  him. 

In  Society  for  Establishing  Useful  Manufactures  v.  Holsinan, 
1  Hal.  Ch.  126,  the  complainants  had  sold  a  lot,  in  1813, 
in  the  city  of  Paterson,  with  the  right  of  taking  from  their 
canal  twelve  inches  square  of  water.  A  mill  was  shortly 
afterwards  erected  on  the  lot  and  water  was  drawn  from  the 
canal  for  supplying  it,  without  the  use  of  any  means  for 
accurately  measuring  the  quantity  drawn.  In  1827,  four- 
teen years  after  the  grant  was  made,  the  complainants  gave 
notice  to  the  owner  of  the  mill  that  they  had  reason  to 
believe  that  he  was  taking  more  than  the  stipulated  quantity 
of  water,  and  requested  him  to  confine  his  future  use  of 
water  within  the  terms  of  the  grant.  He  replied  that  he 
was  not  using  more  than  the  foot  of  water.  Again,  in 
December,  1843,  the  complainants  gave  a  like  notice  to  him 
and  made  a  like  request,  but  he  did  nothing  to  limit  the 
flow.  In  1844  the  complainants  built  a  stone  wall  in  their 
canal,  opposite  the  head-race  leading  the  water  on  the  lot, 
and  placed  in  the  side  of  the  wall  a  piece  of  cast-iron  with 
an  aperture  in  it  of  twelve  inches  square  for  the  flow  of 
water  into  the  head-race,  and  thereupon  the  owner  of  the 
mill  prostrated  the  wall.     This  court  denied  a  motion  for  a 
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preliminary  injunction  restraining  the  owner  from  taking 
more  water  than  would  run  through  an  aperture  of  twelve 
inches  square,  or  from  pulling  down  or  taking  out  any  gauge 
which  the  society  might  insert  for  the  purpose  of  measuring 
•twelve  inches  square  of  water.  The  chancellor  (Halsted) 
appears,  by  the  opinion,  to  have  denied  the  complainants' 
•application  for  a  preliminary  injunction  upon  the  ground 
■that  the  condition  of  affairs  complained  of  had  existed  for 
thirty  years,  and  that  it  had  continued  for  eighteen  years  or 
thereabouts  after  the  complainants  made  objection  to  it  by 
notice,  and  he  appears  to  have  been  inclined  to  the  opinion 
that,  though  the  quantity  used  should  turn  out  to  be  more 
than  that  which  was  stipulated  for  by  the  grant,  yet  that  the 
•defendant  was  entitled  to  it  from  long  user. 

In  the  present  case  there  is  an  important  circumstance 
iilready  adverted  to  once  or  twice,  that  the  provision  for 
taking  the  water  was  made  under  the  inspection  of  the 
grantor  himself,  and  that  it  has  continued  unchanged  ever 
«ince.  It  appears  from  the  evidence  that,  after  the  trunk 
was  relined  in  1870,  the  amount  of  leakage  was  very  small. 
When  the  complainant  began  to  run  the  saw-mill,  in  May, 
1870,  he  found  that  the  trunk  leaked,  and  he  thereupon 
stopped  the  mill  to  repair  the  trunk,  and  relined  it  at  an 
expense  of  about  §1,000.  Among  other  witnesses,  Russell 
D.  Green,  the  superintendent  of  the  company,  testifies  that 
after  the  trunk  had  been  relined  it  did  not,  he  thinks, 
leak,  except  in  one  place,  the  corner  of  the  grist-mill. 
Oeorge  Wood,  the  president,  speaks  of  the  leaks,  referring 
to  each  of  them  in  particular,  and  it  appears  from  his  tes- 
timony that  they  were  of  comparatively  little  importance. 
And  it  appears  that  in  a  conversation  which  Edward  R. 
Wood  had  with  the  complainant  in  the  spring  of  1872, 
before  the  water  was  cut  off,  no  mention  was  made  of  th^ 
leaks,  but  only  of  the  quantity  of  water  which  the  com- 
plainant claimed  the  right  to  use.  In  this  coimection, 
reference  may  be  appropriately  made  to  the  use  of  water 
for  domestic  purposes,    mentioned    in  one  of  the    letters. 
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This  use  of  the  water,  by  the  complainant  and  others, 
appears  to  have  been  by  virtue  of  a  verbal  license  from 
StuU  himself,  which  was  never  revoked,  as  far  as  appears 
by  the  testimony,  until  the  letter  of  August  29th,  1872,  which,, 
it  may  be  stated,  was  not  received  by  the  complainant  until 
after  the  water  was  cut  ofi".  In  that  letter  the  writer  says 
(referring  to  the  day,  before  the  date  of  the  letter,  on  which 
he  had  inspected  the  water-wheel  &c,,  by  permission  of  the 
complainant)  he  had  learned,  apparently  for  the  first  time, 
that  the  complainant  drew  water  out  of  the  flume  for 
household  purposes,  and  supplied  other  persons  in  the  same 
way.  But  if  it  be  conceded  that  the  evidence  shows  that 
the  complainant  was  using,  at  the  time  when  the  water  was 
cut  off,  more  water  than  he  was  lawfully  entitled  to,  the 
action  of  the  company  in  cutting  off  the  water,  and  depriv- 
ing him  entirely  of  the  use  of  it,  was  unjustifiable.  It  had 
a  remedy,  by  action  at  law  for  the  recovery  of  damages,  for 
any  injury  which  had  been  inflicted  upon  it  by  his  uulawfal 
use  of  the  water.  It  does  not  appear  that  it  was  subjected 
to  any  inconvenience,  even,  by  reason  of  such  alleged  exces- 
sive use.  According  to  the  letters,  an  adjustment  of  the 
rights  of  the  parties  under  the  grant  was  all  that  the  com- 
pany was  seeking.  There  was,  therefore,  no  necessity  for 
cutting  off"  the  water  to  protect  itself.  When  the  complain- 
ant went  to  the  company's  premises  to  remove  the  obstruc- 
tion which  it  had  placed  there  to  the  flow  of  the  water  into 
his  trunk,  the  company  resisted  him  by,  at  least,  a  show  of 
force,  and  compelled  him  to  retire.  It  subsequently  pro- 
ceeded to  build  a  stone  wall,  which  effectually  and  perma- 
nently prevented  the  flow  of  the  water  into  the  trunk.  Its 
action  deprived  him  of  the  motive  power  for  his  mill,  and 
rendered  that  property  almost,  if  not  wholly,  worthless. 
The  object  of  the  company  appears  to  have  been,  to  a 
certain  degree,  at  least,  judging  from  the  evidence,  to  extin- 
guish his  lawful  right,  and  not  to  protect  itself  against  liis 
unlawful  use  of  the  water.  Although  four  years  elapsed, 
from  the  time  when  the  water  was  cut  off,  before  the  bill  in. 
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this  cause  was  filed,  that  delay,  long  as  it  is,  does  not  disen- 
title the  complainant  to  relief. 

The  existence  of  the  grant  is  not  denied.  That  it  is 
binding  upon  the  company,  provided  the  complainant  is, 
under  it,  entitled  to  use  the  water  for  a  saw-mill,  is  not 
■questioned.  By  the  answer,  the  company  says  that,  ever 
since  it  became  seized  and  possessed  of  the  water-power 
and  property,  it  has  been  at  all  times,  and  still  is,  ready  and 
Avilling  to  keep  the  agreement,  according  to  the  true  intent 
and  meaning  thereof,  and  at  all  times  to  furnish  to  the 
complainant  the  two  hundred  and  seventy-five  square  inches 
of  water  for  the  purpose  of  driving  a  fan  to  a  cupola 
furnace. 

The  complainant  is  entitled  to  a  decree  requiring  the 
company  to  restore  to  him  the  privilege  of  the  grant.  It 
should  be  required  to  remove  the  obstruction  from  the  flow 
■of  the  water  into  the  trunk  as  it  was  accustomed  to  flow  at 
the  time  when  it  cut  otf  the  water. 

The  complainant  claims,  by  his  bill,  and  his  counsel 
insisted  upon  the  hearing,  that  he  is  entitled  to  receive  at 
the  bauds  of  this  court,  by  a  decree  in  this  suit,  damages  for 
the  breach  of  the  agreement.  As  before  stated,  for  four 
years  before  this  suit  was  brought,  his  mill  stood  idle  for 
want  of  the  water-power.  It  entirely  lost  its  custom,  its 
machinery  greatly  depreciated,  and  part  of  it  became 
•almost,  if  not  entirely,  worthless.  The  building  deteriorated 
from  want  of  use,  and  the  complainant's  stock  of  logs, 
which  was  there  at  the  mill  to  be  sawed  when  the  water  was 
cut  ofi*,  remains  there  still.  Though  this  court  has,  in  a  suit 
for  specific  performance,  jurisdiction  to  award  compensation 
for  any  deficiency  in  the  title,  quantity,  quality,  description 
or  other  matters  touching  the  estate,  it  has  not  jurisdiction 
to  award  damages  for  the  breach  of  a  contract,  except  as 
ancillary  to  a  specific  performance  or  to  some  other  relief. 
Story's  Eq.  Jar.  §  799;  Wiswall  v.  McGowan,  Hoffm.  Ch. 
125;  Gilh.  For.  Rom.  2U. 
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In  Corporation  of  Hythe  v.  East,  L.  R.  {1  Eq.)  620,  the 
court  said  that,  before  Sir  Hugh  Cairns's  act,  the  court  had 
no  power  to  give  damages. 

In  Copper  v.  Wells,  Sax.  10,  it  was  held  that  where  spe- 
cific performance  of  an  agreement  has  become  impossible,, 
or,  from  the  nature  of  the  contract,  cannot  be  decreed,  the 
party  aggrieved  is  entitled  to  compensation  in  damages  for 
the  non-performance  of  the  agreement  (and  see,  also,  Louns- 
b&ry  V.  Locander,  10  C.  E.  Gi\  55J/,,  559),  but  that  there  is  a 
distinction  between  damages  arising  from  the  non-perform- 
ance of  the  contract,  which  damages  may  be  partly  imagin- 
ary and  partly  the  result  of  actual  or  supposed  loss  or 
inconvenience,  and  the  damages  to  which  the  party  is  justly 
entitled  for  repairs  or  beneficial  or  lasting  improvements,, 
made  on  the  faith  of  an  engagement  afterwards  discovered 
to  be  defective  or  impossible  to  be  executed  by  a  default  of 
the  opposite  party ;  and  that  in  the  first  case  the  damages 
can  be  properly  assessed  only  by  a  jury,  upon  an  issue  of 
quantum  damnificatus  ;  in  the  last,  the  compensation  may  be- 
safely  ascertained  by  an  inquiry  before  a  master  or  a  com- 
missioner, or,  at  the  discretion  of  the  court,  an  issue  may  be 
awarded. 

In  Berry  v.  Van  Winkle,  1  Gr.  Ch.  £69,  that  case  was 
followed,  and  compensation  was  decreed  for  valuable  and 
permanent  improvements  placed  on  leased  premises,  while 
damages  for  alleged  infringements  on  the  lessee's  rights 
during  the  term  were  denied.  Referring  to  the  case  of 
Copper  V.  Wells,  the  court  says,  that  while  that  case  estab- 
lishes a  rule  by  which  compensation  may  be  obtained  in. 
this  court  for  permanent  improvements  placed  on  leased 
premises,  it  by  no  means  sanctions  the  whole  relief  sought 
in  the  case  then  under  consideration,  and  the  chancellor 
(Pennington)  added  that  he  was  not  disposed  to  go  further, 
and  he,  therefore,  as  to  the  damages  for  the  alleged  infringe- 
ments on  the  lessee's  rights  during  the  term,  left  the  parties- 
to  their  legal  remedy. 

There  will  be  no  decree  for  damasres  in  this  case. 
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The  Camden  Horse-Railroad  Company 

V. 

The  Citizens  Coach  Company. 

1.  A  horse-railroad  company,  chartered  by  the  legislature,  may, 
while  legally  operating  its  road,  enjoin  a  rival  coach  company,  organ- 
ized under  the  general  corporation  act,  and  licensed  by  the  city  where 
the  tracks  are  laid,  from  regularly  using  its  tracks  with  coaches  adapted 
thereto,  in  competition  with  it  in  its  business  in  transporting  passen- 
gers and  goods  for  hire,  and  from  obstructing  it  in  the  use  of  sueti 
tracks  by  impeding  the  passage  of  its  cars,  by  stopping  thereon  to  take 
up  and  let  down  passengers. 

2.  Under  a  special  prayer,  relief  of  the  same  general  character  but 
less  extensive,  may  be  granted,  or  the  prayer  may  be  amended,  if 
necessary. 

Bill  for  an  injunction.  On  final  hearing  on  pleadings 
and  proofs. 

Mr.  D.  J.  Pancoast  and  Mr.  P.  L.  Voorhees^  for  com- 
plainant. 

Mr.  A.  C.  Scovel,  for  defendant. 

The  Chancellor. 

The  complainant  was  incorporated  by  an  act  of  the  legis- 
lature, approved  March  23d,  1866  (P.  L.  1866  p.  64.0).  By 
the  charter  and  its  two  supplements,  one  of  which  was 
passed  April  2d,  1868  (P.  L.  1868  p.  628),  and  the  other 
March  11th,  1872  (P.  L.  1872  p.  513\  it  was  empowered  to 
construct  and  maintain  and  operate  a  horse-railroad  in 
certain  specified  streets  in  Camden,  and  demand  and  take 
compensation  for  the  carriage  of  passengers  and  property 
thereon.  It  was  provided  by  the  original  act  that  the  track 
should  be  of  the  same  width  as  the  wagon  track  established 
by  law,  and  that  the  track  and  rails  should,  in  all  cases,  be 
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laid  level  with  the  surface  of  the  streets  through  which  the 
road  should  pass,  and  in  conformity  with  the  grades  of  the 
streets.  It  was  also  enacted  by  that  act,  that  if  any  person 
or  persons  should  willfully  or  maliciously  impair,  injure, 
destroy  or  obstruct  the  use  of  the  railroad,  or  any  of  its 
works,  carriages,  animals  or  machines,  such  person  or 
persons  should  forfeit  and  pay  therefor  to  the  corporation 
three  times  the  amount  of  damages  sustained  by  means  of 
the  injury,  to  be  recovered  in  the  name  of  the  corporation, 
with  costs  of  suit,  in  any  court  having  cognizance  thereof. 
Under  the  legislative  authority  which  it  possessed  under  its 
charter  and  the  supplements  thereto,  the  complainant  laid 
its  tracks  at  a  cost  of  about  $100,000,  and  has  maintained 
them  at  an  average  expense  of  $1,200  a  year.  In  July, 
1876,  the  road  was  in  full  operation.  The  defendant 
became  incorporated  then,  under  the  act  "  concerning  cor- 
porations," for  the  purpose  of  carrying  passengers  and 
goods  and  merchandise,  in  coaches,  in  and  about  the  city 
of  Camden,  for  compensation. 

The  bill  was  filed  on  the  10th  of  October,  1876.  It  states 
that  the  defendant,  since  its  organization,  has  procured  a 
large  number  of  horses  and  coaches,  and  entered  on  the 
business  of  carrying  passengers  in  and  through  Camden  ; 
that  the  coaches  are  made  so  as  to  fit  and  run  upon  the  rail- 
road of  the  complainant;  that  the  defendant,  in  the  pursuit 
of  its  business,  continually  drives  the  coaches  in,  through 
and  along  the  same  streets  on  which  the  complainant's  road 
is  built,  maintained  and  used;  that  the  defendant  con- 
tinually uses  the  complainant's  road  and  tracks  in  and  on 
those  streets  for  the  purpose  of  its  business,  by  driving  its 
coaches  upon  and  along  those  roads  and  rails,  to  the  great 
damage  thereof,  and  against  the  complainant's  wish  and 
express  request,  greatly  injuring  and  destroying  them  ;  and 
that  it  greatly  and  unnecessarily  annoys,  vexes,  hinders  and 
obstructs  the  complainant  in  the  lawful  use  and  exercise  of 
its  property  and  franchises,  by  purposely  driving  its  coaches 
upon  and  along  the  complainant's  road  and  tracks,  in  front 
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of  its  cars,  and  stopping  thereon  to  take,  receive  and  deliver 
and  discharge  passengers  and  baggage,  thereby  greatly 
impeding  the  progress  of  the  complainant's  cars  on  its  road 
and  tracks,  and  injuring  its  business. 

The  bill  further  states  that  the  streets  on  which  the  tracks 
are  laid,  are  about  sixty-six  feet  wide,  and  that  the  tracks 
are  five  feet  and  a  half  in  width,  and  are  so  constructed  and 
laid  as  not  to  interfere  with  the  rights  of  the  public  in  the 
free  and  unobstructed  use  of  the  streets  for  traveling  and 
other  lawful  purposes. 

By  its  answer,  the  defendant  alleges  that  the  city  coun- 
cil of  Camden  has,  under  the  city  charter,  power  to  regu- 
late the  use  of  the  streets,  and  to  license  and  regulate 
hacks,  cabs,  omnibus,  stage  or  truck  owners  and  drivers, 
carriages  and  vehicles  for  the  transportation  of  passengers 
and  merchandise,  goods  or  articles  of  any  kind  in  the  city ; 
that  the  defendant  was  duly  licensed  by  those  authorities  to 
carry  on  its  business  and  run  its  coaches  or  omnibuses  in 
and  along  all  the  streets  of  the  city,  for  the  purpose  of 
carrying  passengers  and  goods  and  merchandise  in  Camden, 
and  that  the  city  council,  in  September,  1872,  by  ordinance, 
duly  ordained  for  the  regulation  of  travel  on  horse-railroads 
in  the  city,  that  all  persons  driving  vehicles  on  any  horse- 
railroad  in  the  city  running  east  and  west,  should  have  the 
right  to  the  railroad  track  when  going  east,  and,  meeting 
any  other  vehicle  going  in  the  opposite  direction,  should  be 
compelled  to  turn  entirely  off  the  track;  and  all  persons 
driving  vehicles  on  any  horse-railroad  in  the  city  running 
north  and  south  (north  of  Market  street),  should  have  the 
right  of  way  to  the  railroad  track  when  going  north,  and, 
when  meeting  any  other  vehicle  going  in  the  opposite  direc- 
tion, should  be  compelled  to  turn  entirely  off  the  track,  and 
that  all  persons  driving  vehicles  on  any  horse-railroad  south 
of  Market  street,  should  have  the  right  of  way  to  the  rail- 
road track  when  going  south;  provided,  that  the  horse-rail- 
road companies  should,  in  all  cases,  have  the  right  of  way. 
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The  answer  denies  that  the  defendant's  coaches  are  made 
to  fit  and  run  upon  the  road  and  rails  of  the  complainant; 
and,  also,  that  in  the  pursuit  of  its  business,  the  defendant 
does  the  acts  or  inflicts  the  injurj  complained  of  in  the  bill; 
and,  while  admitting  that  the  tracks  are  the  private  property 
of  the  complainant,  it  denies  that  the  latter  is  entitled  to  the 
exclusive  use  thereof  as  against  the  defendant  or  any  other 
persons  seeking  to  use  it  in  the  business  of  transporting 
passengers  from  one  point  in  Camden  to  another.  It  also 
denies  that  the  tracks  are  laid  so  as  not  to  interfere  with 
the  free  and  unobstructed  use  of  the  streets  on  which  they 
are  for  traveling  and  other  lawful  purposes,  and  states  that 
they  are  so  laid  as  to  interfere  with  and  obstruct  such  use, 
and  that  they  are,  in  some  places,  six  inches  above  the 
established  grade.  It  states  the  width  of  the  streets 
through  which  the  complainant's  road  is  laid  and  the 
distance  from  the  curbs  to  the  railroad  tracks ;  that  the 
distance  between  the  rails  of  the  tracks  is,  measuring  on  the 
inside,  five  feet  and  six  inches;  that  the  complainant  did 
not  lay  its  tracks  in  part  of  one  of  the  streets  until  a  long 
time  after  the  defendant  had  begun  running  its  coaches 
over  that  part  of  that  street;  and  it  states  that  the  defend- 
ant has  occasionally  (but  it  denies  that  it  has  done  so 
regularly)  driven  its  coaches  on  the  tram-way  of  the  com- 
plainant's road  when  the  road  was  not  occupied  by  the  cars 
of  the  latter  or  the  vehicles  of  others,  but  alleges  that  the 
defendant  has,  in  no  other  way,  used  the  complainant's 
rails  or  roads  except  in  crossing  the  rails  when  turning  out 
or  in  crossing  the  streets. 

On  the  filing  of  the  bill,  an  injunction  was,  after  an  order 
to  show  cause,  granted,  restraining  the  defendants  from 
"  constantly,  or  at  regular  intervals,  using  with  its  coaches, 
in  pursuit  of  its  business  of  carrying  passengers  in  and 
about  the  city  of  Camden,  the  railroads  of  the  complainant, 
but  the  right  to  use  the  tracks  incidentally  in  the  use  of 
the  streets  was  expressly  recognized  and  in  nowise  inter- 
fered with."     Citizens  Coach  Co.  v.  Camden  Horse  R.  R.  Co  , 
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1  Stew.  14s.  The  order  for  the  injunction  was  reversed  by  the 
court  of  last  resort,  on  the  ground  that,  in  the  opinion  of 
the  appellate  tribunal,  the  case  fell  within  the  general  rule 
that  if  the  facts  constituting  the  claim  of  the  complainant 
for  the  immediate  interposition  of  the  court  are  controverted 
under  oath  by  the  defendant,  the  court  will  not  interfere  at 
the  initial  stage  of  the  cause.  The  merits  of  the  contro- 
versy otherwise  appear  not  to  have  been  passed  upon. 
Citizens  Coach  Co.  v.  Camden  Horse  B.  R.  Co.,  S  Stew.  299. 

The  franchise  of  a  street-railway  is  defined  to  be  a  right 
to  construct  and  maintain  a  railway  on  the  surface  of  a 
street,  and  to  carry  passengers,  and  to  demand  tolls ;  and  it 
is  said  to  be  so  far  exclusive  as  that  others  may  not  use 
the  road  without  a  grant  from  the  legislature.  Ang.  on 
Highw.  §  32. 

Said  Chief-Justice  Denio,  in  Davis  v.  Mayor  ^c.  of  New 
York,  U  N.  Y.  506,  516:  "The  feature  which  most 
widely  distinguishes  a  railroad  from  ordinary  streets  and 
highways  is,  that  the  former  is  a  strict  monopoly,  entirely 
excluding  all  idea  of  competition.  There  may  be  rival 
roads,  but  there  can  be  no  rivalry  on  the  same  road." 

In  Sixth  Avenue  Railway  Co.  v.  Kerr,  ^5  Barb.  138,  the 
exclusive  power  conferred  by  a  grant  to  build,  maintain  and 
operate  a  street-railroad,  is  said  to  be  that  of  using  railway 
carriages  thereon  in  the  same  manner  as  the  grant  of  a 
stage  line  confers,  for  the  time  being,  the  grant  of  a 
monopoly  of  using  such  stages  for  the  transportation  of  pas- 
sengers for  hire  on  that  route. 

In  his  opinion  in  Jersey  City  ^  Bergen  R.  Co.  v.  Jersey  City 
^  Hoboken  Horse  R.  Co.,  5  C  E.  Gr.  61,  Chancellor 
Zabriskie  said  :  "  The  iron  rails  laid  by  the  complainants  are 
their  property  ;  although  laid  in  the  street,  the  property  in 
them  is  not  abandoned  or  given  to  the  public,  the  city  or 
the  defendants,  any  more  than  stone  steps,  iron  railing, 
posts,  vault  covers,  or  flagging  placed  within  the  limits  of 
the  street  by  proper  authority,  are  abandoned  or  given  to 
the  public.     In  most  cases  they  could  be  removed  by  the 
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owner,  and,  in  all  cases,  be  could  maintain  an  action  against 
any  one  injuring  or  appropriating  them.  ISTo  doubt  tbe 
incidental  crossing  over  those  rails  by  any  one  in  using  the 
street,  or  even  in  the  use  of  the  street,  driving  occasionally 
upon  or  along  them,  might  be  justified  by  an  implied  per- 
mission from  their  being  placed  in  the  street  without  any 
regulation  to  prohibit  such  use.  But  no  one  would  be 
allowed  to  have  a  carriage  constructed  especially  to 
pass  over  the  track,  and  adapted  to  no  other  part  of 
the  street,  and  by  it  to  appropriate  the  complainant's 
property  to  his  use."  In  the  report  to  the  legislature 
of  Massachusetts,  referred  to  in  that  opinion,  the  like 
views  as  to  the  rights  of  such  railroad  companies  are 
expressed.  The  language  is  as  follows  :  "  It  is  certain,  we 
think,  that  the  grant  of  an  act  of  incorporation  to  a  com- 
pany for  the  purpose  of  constructing  and  operating  a  rail- 
wa}'  for  the  transportation  of  passengers,  although  located 
in  and  along  a  highway,  is  a  franchise,  and  one  of  an  exclu- 
sive character,  to  some  extent.  The  extent  of  the  exclusive- 
ness  of  a  grant  of  this  character,  where  no  exclusive  words 
are  contained  in  the  grant,  must  depend  upon  the  reasonable 
and  fair  implications  to  be  gathered  from  the  nature  of  the 
business  and  other  surrounding  circumstances.  And,  in  a 
case  of  this  kind,  where  the  incorporation  is  exclusively  for 
the  purpose  of  transporting  passengers  and  taking  tolls,  in 
whicli  it  must  be  regarded  as  a  fair  implication  from  the 
very  nature  of  the  grant,  the  investment  requisite  to  carry 
it  into  operation,  and  the  necessity  of  avoiding  competition 
in  order  to  produce  any  adequate  return,  that  the  franchise 
must  be  considered  as  being  exclusive  of  all  similar  trans- 
portation upon  the  same  route  by  mere  private  enterprise. 
It  would  be  little  short  of  absurdity  to  suppose  that  it  could 
have  entered  into  the  contemplation  of  the  legislature,  or 
of  the  companies,  that,  after  obtaining  their  location,  and 
after  having  erected  and  equipped  their  roads,  at  large 
expense,  it  was  still  competent  for  any  person,  natural  or 
corporate,  at  his  own  mere  option,  to  construct  cars  and 
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divide  the  business  by  running  upon  the  same  track  laid  by 
such  company.  *  *  *  'Qxxt  they  (the  legis- 
lature) may,  nevertheless,  allow  other  persons,  either  natural 
or  corporate,  to  do  a  similar  business  in  the  same  streets,  or 
to  do  it  on  the  tracks  of  an  existing  company  by  making 
compensation  to  the  other  company,  whenever,  in  their 
judgment,  the  public  good  requires  it.  In  one  case,  the 
grant,  being  wholly  independent,  is  understood  to  be  made 
because  the  amount  of  travel  is  supposed  to  require  two 
such  modes  of  conveyance,  and,  in  the  other,  the  compen- 
sation is  regarded  as  an  equivalent  for  the  use."  1  Red- 
field  on  Railw.  330.  See,  also,  Brooklyn  Cen.  E.  E.  Co.  v. 
Brooklyn  City  E.  E.  Co.,  32  Barb.  358 ;  Commomvealth  v. 
Temple,  I4,  Gray  74.:  Metropolitan  E.  Co.  v.  Quincy  E.  Co., 
m  Allen  262. 

That  the  complainant  is  entitled  in  equity  to  protection 
in  the  exercise  of  its  franchises  not  only  against  unlawful 
competition,  but  against  unlawful  obstruction,  cannot  be 
doubted.  Ear.  ^  Del.  B.  E.  Co.  v.  Del.  ^  Ear.  Can.  Co.,  3 
C.  E.  Gr.  54.6 ;  Jersey  City  ^  Bergen  E.  Co.  v.  Jersey  City  ^ 
Hoboken  Horse  E.  Co.,  5  C.  E.  Gr.  61 ;  Central  E.  E.  Co.  v. 
Pennsylvania  E.  E.  Co.,  4  Stew.  4-75. 

In  this  case  {2  Stew.  305),  it  was  said  by  the  court  of 
errors  and  appeals  that  the  complainant  is  to  be  secured  in 
the  enjoyment  of  the  privileges  conferred  by  its  charter. 
Injunction  is  the  proper  remedy  to  secure  to  a  party  the 
enjoyment  of  a  statute  privilege  of  which  he  is  in  actual 
possession,  and  his  legal  title  whereto  is  not  put  in  doubt. 
Croton  Tump.  Co.  v.  Eyder,  1  Johns.  Ch.  611 ;  Ear.  ^  Del.  B. 
E.  E.  Co.  V.  Del.  ^  Ear.  Can.  Co.,  3  C.  E.  Gr.  546;  High 
on  Inj.  §  575. 

The  rights  of  the  parties  are  substantially  as  they  were 
declared  to  be  in  the  former  opinion  in  this  case  in  this 
court.  Wliile  the  defendant  has  a  right  to  the  use  of  the 
complainant's  road  in,  and  as  incidental  to,  the  use  of  the 
street  of  which  that  road  forms  a  part,  it  has  not  the  right 
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to  use  the  tracks  in  competition  with  the  complainant  in  its 
business  thereon,  and  it  has  not  the  right  to  obstruct  the 
latter  in  its  use  of  its  road.  By  the  legislative  grant  the 
complainant  obtained  a  franchise  to  build  and  main- 
tain and  operate  a  railroad  in  the  streets  designated, 
and  to  transport  passengers  and  goods  thereon,  and  take 
compensation  therefor.  It  acquired  no  estate  or  interest  in 
the  land  of  the  street,  indeed,  but  only  the  mere  right  to 
tiie  use  of  the  highway  or  public  easement.  Hinchman  v. 
Paterson  Horse  R.  Co.  2  C.  K  Gr.  75,  80.  But  while  its  use 
of  the  street  is  in  common  with  others,  it  has  some  rights 
superior  to  theirs.  3Iiddlesex  R.  R.  Co.  v.  Wakefield,  103 
Mass.  261;  Regan  v.  Eighth  Av.  R.  R.  Co.,  15  N.  Y.  380. 
Said  the  court  in  the  latter  case:  "When  a  railroad  is  laid 
lengthwise  upon  a  street,  it  is  not  unlawful  for  common 
vehicles  to  travel  upon  the  track,  across  it  or  lengthwise. 
The  company  has  the  exclusive  right  to  the  track  while  its 
cars  are  passing,  but  its  right  is  not  otherwise  exclusive 
Other  carriages  must  keep  out  of  the  way  of  the  cars." 

Said  the  court  in  Louisville  ^  Portland  R.  Co.  v.  Louisville 
City  R.  Co.,  2  Duv.  175 :  "  The  railroad  company's  right  to 
its  own  road,  without  intrusion  on  it  or  obstruction  in  the 
use  of  it,  is  necessarily  exclusive."  See,  also,  Whitaker 
V.  Eighth  Av.  R.  R.  Co.,  51  N.  Y.  295. 

In  Adol])h  v.  Central  Park  ^c.  R.  Co.,  4B  N.  Y.  Sup.  Ct. 
199,  it  was  held  that  the  ordinary  vehicle  and  the  street  car 
have  equal  rights  on  the  track,  and  that  neither  has  superi- 
ority over  the  other,  but  it  is  obvious  that  such  a  rule  dis- 
regards the  franchise  of  the  railroad  company,  and  is  not 
maintainable. 

In  Troy  ^  Lansinghurgh  R.  R.  Co.  v.  Collins,  N.  Y.  Sup. 
Ct.,  Lee.  1878,  the  suit  was  by  a  horse-railroad  company  to 
restrain  the  owner  of  a  wagon,  adapted  to  the  railroad 
track  and  used  to  carry  passengers  thereon,  from  using  the 
track  therewith  as  a  common  carrier  of  passengers  for  hire. 
On  the  filing  of  the  complaint,  a  preliminary  injunction 
was  granted.     The  copy  of  the  record  handed  to  me  does 
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not  show  the  subsequent  proceedings  in  the  cause.  The 
complainant  would  be  entitled  to  protection  against  the 
unauthorized  use  of  its  track  by  another  railroad  company, 
and  agaiast  the  like  use  of  it  by  any  one  with  a  railroad 
car.  It  is  also  entitled  to  protection  against  such  use  by  a 
company  or  an  individual  in  competition  with  it,  in  its 
business  of  transporting  persons  and  goods  on  its  track, 
although  the  vehicle  used  be  not  a  railroad  car,  but  a 
wagon,  running  not  on  the  track,  but  on  the  tram-way 
thereof.  K  the  track  be  used  as  a  railroad  for  such  pur- 
pose, the  injury  to  the  complainant  is  equally  a  subject  of 
judicial  concern,  whether  the  one  part  of  the  rails  or  the 
other  is  used.  Unless  the  complainant  can  obtain  protec- 
tion against  such  use  of  its  road,  and  can  obtain  relief 
against  obstruction  in  the  use  thereof,  its  franchise  is  worth- 
less, and  its  road  valueless. 

The  bill  complains  that  the  defendant  continually  uses  the 
the  track,  and  that  it  greatly  and  unnecessarily  annoys, 
vexes,  hinders  and  obstructs  the  complainant  in  the  lawful 
use  and  exercise  of  its  property  and  franchises  by  purposely 
driving  its  coaches  on  the  railroad  in  front  of  the  complain- 
ant's cars  and  stopping  them  to  take  in,  receive  and  deliver 
passengers  and  baggage,  and  thereby  greatly  impedes  the 
progress  of  the  complainant's  cars,  and  injures  its  business. 
The  defendant,  as  has  already  been  said,  has  the  right  to 
use  the  track  in  the  use  of  the  street.  The  object  of  the 
legislature  in  requiring  that  the  track  shall  be  of  the 
width  of  the  established  wagon  track,  is  manifestly  that  the 
railroad  may  be  used  by  ordinary  vehicles  if  it  be  desired, 
as  opportunity  may  be  afforded.  But  the  complainant  has 
a  right  to  the  track  superior  to  the  right  of  the  defendant, 
and,  in  the  use  of  the  track,  the  latter  must  give  way  to  the 
former.  The  complainant  has  an  exclusive  right  to  the 
business  of  transporting  persons  and  property  on  the  track, 
and  the  defendant  has,  therefore,  no  right  to  carry  on  that 
business  in  competition  with  it  on  the  railroad. 
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The  defendant,  as  before  stated,  has  no  right  to  hinder  or 
obstruct  the  complainant  in  the  use  of  the  track.  It  is  not 
lawful  for  it  to  stop  its  coaches  before  the  cars  on  the  track, 
to  take  up  or  let  off  passengers,  or  take  up  or  deliver  goods, 
and  so  or  otherwise  hinder  and  obstruct  the  complainant's 
cars. 

The  weight  of  the  testimony  in  the  cause  sustains  the 
allegations  of  the  bill.  Colonel  McKeen,  one  of  the  direct- 
ors of  the  complainant,  and  its  treasurer,  in  his  testimony, 
states  the  causes  of  complaint  to  which  this  suit  is  due,  as 
follows :  "  The  causes  generally,  without  going  into  par- 
ticulars, Avere  using  the  tracks  of  the  company,  and 
obstructing  us  in  the  pursuit  of  our  business  by  getting  in 
front  of  our  cars  on  the  track,  letting  in  and  discharging 
passengers,  and  stopping  our  cars  while  doing  so,  wearing 
out  the  rails  of  the  company  by  continuous  use  of  the  track 
in  running  on  the  rails.  They  ran  upon  our  track  to  have 
advantage  of  our  superior  mode  of  travel  over  the  stones  in 
the  streets,  in  competition  with  us  in  carrying  passengers 
in  the  city  of  Camden."  He  further  says  :  "  The  coaches 
of  the  defendant  w^ould  interfere  with  us  at  the  ferries  by 
whipping  in  and  getting  ahead  of  us  at  Delaware  avenue 
and  Federal  street.  This  was  about  six  hundred  feet  from 
the  ferry.  They  would  then  hold  the  track  until  they 
reached  Fifth  street.  By  holding  the  track,  I  mean  getting 
ahead  of  us  and  taking  in  and  letting  out  passengers,  and 
stopping  on  the  track,  and  thus  preventing  us  from  making 
time.  This  was  before  the  filing  of  the  bill.  Our  cars  were 
often  obliged  to  stop  and  wait  for  them.  This  was  almost  a 
daily  occurrence;  it  was  not  continuous;  it  occurred  when 
they  had  occasion  to  take  in  and  let  out  passengers.  This 
stoppage  occasioned  hurt  and  inconvenience  to  our  business. 
They  used  our  track  to  draw  their  coaches  over  whenever 
they  could  get  on  them,  and,  when  they  were  ahead  of  us, 
they  stayed  on  and  compelled  us  to  stop." 

Mr.  Hood,  the  complainant's  superintendent,  and  who  is  a 
director  and  the  secretary  of  the  complainant,  states  the 
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causes  of  the  suit  thus :  "  Speaking  generally,  those  causes 
were  the  detention  of  our  cars,  collisions  with  our  cars  and 
the  wearing  out  of  our  tracks  by  their  coaches,  in  using  the 
tracks  to  facilitate  their  business.  At  the  time  of  the  filing 
of  the  bill  they  were  running  regularly  seven  coaches  on 
portions  of  our  tracks,  and  extra  coaches  from  time  to  time 
for  some  time  in  the  morning  and  also  in  the  evening.  Their 
use  of  our  tracks  by  their  coaches  was  almost  continuous, 
but  there  were  times  when  they  were  not  on  our  rails.  The 
use  they  made  of  our  tracks  was  of  choice.  The  existence 
of  our  tracks  in  the  street  did  not  at  all  interfere  with  the 
travel  of  vehicles  or  wagons  of  that  or  any  other  character ; 
on  the  other  hand,  I  believe  that  streets  where  our  rails  are 
laid  teamsters  and  others  drive  to,  for  the  purpose  of  travel- 
ing on  the  rails.  I  have  had  teamsters  and  others  tell  me 
they  did  it,  and  I  have  witnessed  it  every  day  myself.         * 

*  *  The  effects  of  their  use  upon  our  tracks  has  been 
noticeable  to  me,  and,  before  the  filing  of  the  bill,  more 
noticeable  than  our  own  use  of  it.  The  use  of  our  track  by 
them  was,  and  certainly  is,  a  material  disadvantage  to  us  in 
our  business,  and  is  a  material  advantage  to  them.  Both 
companies  do  the  same  kind  of  a  business  on  the  same 
streets,  that  is  the  transportation  of  passengers.  *  * 

*  I  know  that  it  was  a  great  advantage  to  them  in 
their  business  to  use  our  tracks;  there  is  no  doubt  about 
it.  It  was  advantageous  to  them  in  the  saving  of  horse- 
flesh by  the  vehicles  pulling  that  much  more  easily,  in  the 
wear  and  tear  of  coaches,  and  an  easier  and  smoother  sur- 
face for  their  passengers  to  ride  upon,  in  this  way  inducing 
them  to  ride.  It  is  clearly  a  greater  inducement  for  people 
to  ride  in  coaches  when  they  run  over  rails  than  when  they 
run  over  cobble-stones." 

The  proof  is,  that  the  defendant  adapted  some  of  its 
coaches  to  the  track;  that  it  habitually  used  the  track,  its 
coaches  setting  out  ahead  of  the  cars,  and  getting  in  advance 
of  them  on  the  track,  obstructing  and  hindering  them  in 
their  progress  by  stopping  to  let  off  and  take  up  passengers, 
35 
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and  forestalling  them  in  the  business  on  the  road,  thus  com- 
peting with  the  complainant  in  its  own  business,  on  its  own 
track,  and  subordinating  the  complainant's  use  of  the  track 
to  the  defendant's  use  thereof.  For  these  injuries  the  com- 
plainant has  manifestly  no  adequate  remedy  at  law.  It  is 
entitled  to  relief  in  this  court. 

It  is  suggested  by  the  defendant's  counsel,  that  the 
prayer  of  the  bill  is  merely  the  special  one,  that  the  defend- 
ant ma}^  be  restrained  from  using,  with  its  coaches,  in  the 
pursuit  of  its  business  of  carrying  passengers  in  and  about 
the  city  of  Camden,  the  railroad  of  the  complainant,  and  it 
is  urged  that  that  prayer  cannot  be  granted,  and  that,  there- 
fore, inasmuch  as  there  is  no  general  prayer,  no  relief  can 
be  granted.  But  the  prayer  might  be  amended,  if  neces- 
sary. It  is  not  necessary,  for  the  court  may,  under  the 
special  prayer,  give  appropriate  relief  which  is  of  the 
same  character  as,  but  less  extensive  than,  that  which  is 
prayed  for. 

The  defendant  will  not  be  restrained  from  using  the 
tracks,  but  it  will  be  enjoined  from  using  them  in  competi- 
tion with  the  complainant  in  the  business  of  carrying 
passengers  and  property  thereon,  and  from  obstructing  or 
hindering  the  complainant  in  its  use  of  the  tracks. 


The    Tradesmen's   Building    and   Loan   Association   of 

Camden,  N.  J., 

V. 

Charles  Thompson  and  others. 

A  release  of  mortgaged  premises  to  a  person  having  no  actual  notice 

of  the  assignment  of  a  mortgage  is,  by  statute,  valid  if  such  assign- 
ment has  not  been  recorded.  But  a  cancellation  of  such  mortgage  by 
an  attorney  at  law,  under  a  supposed  authority  from  the  mortgagee 
(the  evidence  as  to  the  mortgagee's  direction  v?as  conflicting,  and  a 
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mortgage  which  complainant  claimed  was  to  have  been  substituted  for 
the  original,  was  never  delivered), — Held,  to  be  invalid  as  having  been 
'Unauthorized,  and  set  aside. 


Bill   to   foreclose.     On   final   hearing  on  pleadings  and 

|M'00fs. 

Mr.  M.  V.  Bergen,  for  complainants. 
Mr.  J.  M.  Scovel,  for  defendant. 

The  Chancellor. 

The  complainants  allege  that  when  they  agreed  to  take 
their  mortgage,  it  was  upon  the  understanding  with  the 
mortgagors  that  two  mortgages,  one  given  to  "Wallace  for 
11,500  and  interest,  and  the  other  to  Franklin  for  $500  and 
interest,  which  were  then  upon  the  premises,  should  be 
cancelled,  so  that  their  mortgage  should  be  the  first.  The 
Wallace  mortgage  was  paid  off  and  cancelled,  and  the  other 
was  cancelled  also,  but  was  not  paid  off.  Another  mortgage 
in  favor  of  Franklin,  for  $500,  was  executed  in  its  stead,  and 
recorded  after  the  complainants'  mortgage.  The  complain- 
ants' mortgage  was  for  $2,200  and  interest.  The  Franklin 
mortgage  had  never  been  taken  from  the  register's  office 
from  the  time  when  it  was  left  for  record.  Franklin 
had,  before  the  arrangement  for  the  complainants' 
mortgage  was  made,  assigned  it  as  collateral  security 
for  a  note  of  $400,  to  Isaac  Jeanes  &  Co.,  of  Phila- 
delphia, but  the  assignment,  which  was  in  writing, 
was  not  recorded.  Neither  the  complainants  nor  the 
mortgagors  had  notice  of  the  assignment.  The  com- 
plainants say  that  the  Franklin  mortgage  was  can- 
•celled,  and  the  substitution  for  it  made  with  Franklin's 
consent,  but  he  positively  and  explicitly  denies  it.  Mr. 
Nicholls,  the  complainants'  secretary  (who  acted  in  behalf 
of  the  mortgagors  in  obtaining  the  loan  for  the  complain- 
ants), swears,  however,  that  Franklin,  in  a  conversation  with 
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him  in  reference  to  the  arrangement,  said  he  was  willing  to. 
do  anything  he  could  to  help  Mrs.  Thompson  (the  owner 
of  the  property),  and  told  him  to  tell  Mr.  Bergen,  the  com- 
plainants' attorney,  to  go  to  the  register's  office  and  get  his 
(Franklin's)  mortgage,  and  have  it  cancelled,  and  have  the 
complainants'  mortgage  put  on  record,  and  then  have 
another  mortgage  drawn  for  him,  and  have  it  placed  on 
record.  Mr.  Bergen  testifies  that  Franklin  told  him  that 
the  arrangement  was  to  substitute  another  mortgage  for  his, 
the  substituted  mortgage  to  be  recorded  after  the  complain- 
ants' mortgage,  and  requested  him  to  see  that  the  mortgage 
to  be  given  to  him  in  lieu  of  the  mortgage  which  was  to  be 
cancelled,  was  properly  drawn  and  duly  recorded.  Mr. 
Bergen  says  Franklin  proposed  to  arrange  for  the  payment 
of  the  interest  which  had  accrued  on  his  mortgage  in  his 
dealings  with  Mrs.  Thompson,  one  of  the  mortgagors,  who 
was  doing  work  for  him.  He  also  says  that  Franklin  told 
him  that  his  mortgage  was  at  the  register's  office,  and  had 
never  been  taken  away  from  there  since  it  was  left  to  be 
recorded,  and  that  he  would  find  it  there,  and  told  him  to- 
get  it  and  cancel  it.  Franklin  swears  that  he  told  Mr.. 
NichoUs,  when  the  latter  asked  him  if  he  would  consent 
to  the  cancellation  of  his  mortgage,  that  he  would  have  to 
see  Isaac  Jeanes  (one  of  the  assignees)  about  it.  He 
explicitly  denies  that  he  consented  to  the  cancellation,  or 
knew  of  it,  and  denies  that  he  said  what  Mr.  Nicholls  and 
Mr.  Bergen  say  he  did  on  the  subject.  He  swears,  also, 
that  he  did  not  think  that  Nicholls  could  cancel  the  mort- 
gage unless  he  (Franklin)  was  present.  He  says,  further,, 
that  he  did  not  know  that  they  proposed  to  cancel  it. 
There  appears  to  have  been  a  misunderstanding  between 
the  parties  to  the  transaction.  Mr.  Bergen  went  to  the 
register's  office  and  obtained  the  mortgage,  and  caused  it  to- 
be  cancelled. 

The  "  act  concerning  mortgages  "  {Bev.  708  §  34)  provides 
that  when  any  assignment  of  mortgage  thereafter  (the  act 
was  passed  in  1858)  made  is  not   recorded  as  in  the   act 
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.provided,  payments  made  to  tlie  assignor  in  good  faith,  and 
without  actual  notice  of  the  assignment,  and  any  release  of 
the  mortgaged  premises  or  any  part  thereof,  to  a  person  not 
having  actual  notice  of  the  assignment,  shall  be  as  valid  as 
if  the  niortgage  had  not  been  assigned.  The  complainants' 
•counsel  insists  that  the  assignment,  not  having  been 
recorded,  the  mortgagee  could,  therefore,  if  he  saw  fit  to  do 
so,  discharge  the  premises  from  the  mortgage,  and  such 
■discharge  is,  as  to  the  complainants,  under  the  circum- 
stances, valid  as  against  the  assignees,  inasmuch  as  the 
•complainants  had  no  actual  notice  of  the  assignment.  The 
act  does  not  in  terms  apply  to  a  cancellation  of  the  mort- 
gage, but  to  a  release.  A  cancellation  is,  indeed,  in  effect, 
&  release  of  the  whole  of  the  mortgaged  premises  from  the 
mortgage.  In  this  case  not  only  was  no  release  executed, 
but  the  mortgagee  did  not,  in  person,  undertake  to  dis- 
charge the  mortgage,  nor  did  he  give  any  written  direction 
■or  authority  to  do  so,  and  he  swears  he  gave  none  at  all, 
and  did  not  consent  to  the  cancellation.  He  never  received 
the  mortgage  which  was  made  in  substitution.  It  was  not 
offered  to  him  until  after  this  suit  was  brought.  The  can- 
■cellation  must  be  held  to  have  been  wholly  unauthorized, 
and  it  will  be  set  aside  accordingly.  Trenton  Banking  Co. 
V.  Woodruff,  1  Gr.  Ch.  117;  Harris  v.  Cook,  lStew,34£. 
The  original  Franklin  mortgage  will  be  held  to  be  valid 
and  prior  to  the  complainants'  mortgage. 


"William  W.  Conover 

V. 

William  B.  Grover  and  others. 

A  first  mortgage  was  given  to  a  building  society,  and  certain 
©hares  of  stock  afterwards  surrendered  by  the  mortgagor.  The  mortgage 
authorized  an  insurance  of  $1,000  on  tlie  premises,  at  the  expense  of 
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the  mortgagor.  A  fifth  mortgage  thereon,  given  to  a  married  woman^ 
was  assigned  as  collateral  security,  to  three  different  persons,  whose 
assignments  were  duly  recorded.  The  third  assignee  was  also  the 
assignee  from  the  lessor  of  a  lease  of  the  premises,  executed  six 
days  after  the  bill  was  filed.  A  receiver  of  the  rents  was  appointed^ 
pendente  lite,  on  foreclosure  of  the  fifth  mortgage. — Held, 

(1)  That  neither  the  mortgagor,  nor  the  third  assignee  of  the  fifth 
mortgage,  could  attack  its  assignment*  on  the  ground  that  it  had  been 
assigned  by  a  married  woman  to  secure  her  husband's  debts. 

(2)  That  the  holder  of  the  first  mortgage  could  only  recover  {he 
sum  due  thereon  after  deducting  the  withdrawal  value  of  the  shares 
when  surrendered. 

(3)  That  he  could  only  recover  the  premiums  paid  for  insurance  to- 
the  extent  of  $1,000. 

(4)  That  the  assignees  of  the  fifth  mortgage  were  entitled  to  be  paid 
in  the  order  in  which  their  several  assignments  were  recorded. 

(5)  That  the  rents  of  the  premises  accrued  since  the  receiver's- 
appointment,  go  to  him  for  the  benefit  of  the  mortgagees. 


Bill  to  forcclo'^'^.  On  final  hearing  on  pleadings  andi 
proofs. 

Mr.  H.  Allen  Jr.,  for  complainant. 

Mr.  JE.  S.  Savage,  for  William  B.  Grover. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  given  by  "William^ 
B.  Grover  and  wife  to  Sally  A.  Grover  (upon  lands  in  Mon- 
mouth county),  dated  July  8th,  1876,  to  secure  the  payment 
of  $2,000  in  three  years,  with  interest  semi-annually.  The 
mortgage  contains  a  proviso  that,  if  default  be  made  in  pay- 
ment of  the  interest  for  ninety  days,  the  principal  shall 
become  immediately  due  at  the  option  of  the  mortgagee  or 
her  assigns.  The  mortgagee,  with  her  husband,  assigned 
the  mortgage  and  the  bond  which  it  was  given  to  secure,  by 
assignment  dated  November  11th,  1876,  to  John  A.  Worthly 
and  others,  to  secure  to  the  assignees  respectively,  certain 
specified  sums  of  money,  amounting  in  the  aggregate  to- 
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$1,310.74.  The  assignment  was  recorded  December  27th, 
1876.  By  another  assignment,  dated  July  16th,  1877,  they 
assigned  the  bond  and  mortgage  to  Grover  T.  Applegate 
and  Robert  Allen  Jr.,  to  secure  to  them  respectively  the 
payment  of  certain  sums  of  money  therein  specified.  That 
assignment  was  recorded  on  the  30th  of  August,  1877.  By 
a  third  assignment,  dated  August  29th,  1877,  and  recorded 
on  the  20th  of  September  following,  they  assigned  the  bond 
and  mortgage  to  Richard  L.  Leggett,  to  secure  to  him  the 
payment  of  a  sum  of  money  therein  mentioned.  There  are 
four  prior  mortgages  upon  the  premises,  two  of  them  given 
to  the  Red  Bank  Mutual  Building  and  Loan  Association, 
and  assigned  to  Leggett,  August  29th,  1877.  By  a  lease 
dated  August  31st,  1876,  William  B.  Grover,  then  and 
still  the  owner  of  the  mortgaged  premises,  leased  them  to 
Jacob  Degeuring  for  the  term  of  five  years,  to  commence 
April  Ist,  1877,  at  the  yearly  rent  of  |500,  payable  monthly, 
in  advance. 

The  bill  is  filed  to  foreclose  the  mortgage  to  Sally  Gro- 
ver, for  principal  and  interest,  on  the  ground  that  the 
interest  at  the  time  of  filing  the  bill  was  in  arrear  for 
more  than  ninety  days.  The  questions  presented  for  deci- 
sion are :  First,  in  what  order  the  assignees  of  that 
mortgage  shall  be  paid  out  of  the  proceeds  of  the  sale  of 
the  mortgaged  premises  applicable  to  it,  whether  pro  rata, 
or,  if  not,  in  what  order;  second,  whether  Leggett  is  enti- 
tled to  recover,  under  the  mortgage  to  the  building  and 
loan  association,  the  full  amount  of  the  face  value  thereof, 
with  interest,  or  only  the  amount  which  he  paid  therefor, 
with  interest  thereon ;  and,  third,  whether  the  rent  under 
the  lease  for  the  mortgaged  premises,  is  applicable  to  the 
payment  of  the  mortgages  (a  receiver  having  been  appointed 
in  the  cause  during  its  progress),  or  whether  it  belongs  to 
Leggett,  to  whom  William  B.  Grover  has  assigned  the 
lease. 

William  B.  Grover,  by  his  answer,  attacks  the  assign- 
ments of  the  mortgage  given  to   Sally  Grover,  upon  the 
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ground  that  they  were  made  by  her  to  secure  her  husband's 
debt,  while  the  mortgage  was  her  separate  property.  It  is 
obvious  that  if  such  objection  could  be  made  by  her,  as,  in 
fact,  it  could  not,  it  cannot  be  set  up  as  a  defence  by  Wil- 
liam B.  Grover.  The  assignments  made  by  her  and  her 
husband  are  assignments  of  the  bond  and  mortgage  to 
secure  the  debts  therein  mentioned  to  the  assignees.  Each 
assignment  is  of  her  whole  interest  in  the  bond  and  mort- 
gage to  secure  the  particular  debt  or  debts  mentioned  in  the 
assignment.  The  bond  and  mortgage,  therefore,  stand  to 
the  assignees  as  security  for  their  debts  in  the  order  of 
the  dates  of  the  assignments,  no  question  of  notice  being 
raised. 

It  appears  that  the  building  and  loan  association  mort- 
gages were  given  to  secure  loans  made  upon  shares  of  stock 
held  by  the  mortgagor  in  the  institution.  At  the  time  of 
the  assignment  of  those  mortgages  to  Leggett,  certain  of 
those  shares,  then  of  considerable  market  value,  were  sur- 
rendered by  the  mortgagor  to  the  association  at  a  price 
fixed  by  the  by-laws.  It  is  apparent,  from  the  evidence, 
that  the  surrender  was  in  satisfaction  of  so  much  of  the 
mortgage.  The  shares  of  stock  were  held  as  collateral  to 
the  mortgage.  The  mortgagor  received  nothing  for  the 
ehares  on  their  surrender  to  the  company.  The  mortgages 
were,  therefore,  thus  satisfied  to  the  extent  of  the  with- 
drawal value,  as  it  is  called,  of  the  shares.  Leggett  paid  for 
the  mortgages  the  amount  which  was  due  to  the  association 
thereon,  after  crediting  the  withdrawal  value  of  the  shares 
surrendered.  He,  of  course,  is  entitled  to  recover  no  more 
under  the  mortgages  than  the  association  would  be  entitled 
to  recover. 

After  the  filing  of  the  bill,  application  was  made  to  the 
court  for  the  appointment  of  a  receiver  of  the  rents,  issues 
and  profits  of  the  mortgaged  premises,  which  was  granted. 
The  assignment  by  Grover  to  Leggett  of  the  lease,  was 
made  October  30th,  1877,  six  days  after  the  bill  was  filed. 
The  mortgagees  are  entitled  to  the  rents  and  profits  whici- 
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have  accrued  since  the  appointment  of  the  receiver,  if 
necessary,  for  the  satisfaction  of  their  mortgages. 

The  complainant,  for  his  security,  obtained  insurance 
against  fire,  to  the  amount  of  $1,500,  upon  the  buildings  on 
the  mortgaged  premises,  for  the  premium  paid  for  which  he 
claims  priority  over  all  the  mortgage  encumbrances.  He 
holds,  by  assignment,  the  first  and  second  mortgages.  One 
of  them  provides  for  insurance  to  the  amount  of  $1,000  as 
collateral  to  the  mortgage.  He  is  entitled  to  recover, 
under  that  mortgage,  a  proportionate  part  (two-thirds)  of 
the  premium  paid  by  him.  He  obtained  security  to  the 
amount  of  $1,500,  and  was  authorized,  under  one  of  the 
two  mortgages,  to  obtain  such  security  to  the  amount  of 
$1,000.  The  rest  of  the  premium  is  recoverable,  under  the 
mortgage  to  Sally  Grover. 

There  will  be  a  reference. 


The  State,  John  English  prosecutor, 

V. 

Abby  L.  English. 

1.  By  statute  [Rev.  p.  318),  when  the  parents  of  minor  children  live 
apart,  the  court  may,  on  petition  of  either  parent,  make  a  decree  con- 
cerning the  custody  &c.  of  such  children ;  the  parents'  rights,  in  the 
absence  of  misconduct,  are  deemed  equal,  and  the  happiness  and  wel- 
fare of  the  children  determine  the  question  of  their  custody.  A 
decree  of  divorce  for  cruelty  granted  in  this  court  on  the  application 
of  a  wife  who  had  previously  separated  from  her  husband,  was  reversed 
by  the  court  of  appeals. — Held,  that  her  refusal  to  return  to  her  hus- 
band afterwards  was  not  "misconduct"  within  the  meaning  of  the  act. 

2.  Where,  under  the  above  circumstances,  a  daughter  eight  years  old 
and  a  son  ten,  preferred  to  remain  with  their  mother,  and  she  was  able 
to  provide  adequately  for  their  maintenance  and  education,  and  was,  in 
all  respects,  fit  to  have  charge  of  them,  the  court  refused  to  change  the 
custody,  making  reasonable  regulations  for  their  father's  access. 


544  CASES  IN  CHANCERY.  [31  Eq. 

State,  English  v.  English. 

On  habeas  corpus  to  obtain  the  custody  of  the  two  children 
of  the  prosecutor  and  respondent. 

Mr.  R.  Gilchrist  and  Mr.  B.  Williamson,  for  the  prosecutor. 
Mr.  J.  Weart  and  Mr.  1.  W.  Scudder,  for  respondent. 

The  Chancellor. 

By  this  proceeding  the  petitioner  seeks  to  recover  the 
possession  of  the  two  infant  children  (one  a  boy  between 
ten  and  eleven  years  old  and  the  other  a  girl  between  eight 
and  nine)  of  himself  and  the  respondent,  his  wife.  The 
children  are  now  in  the  custody  of  the  latter.  The  peti- 
tioner does  not  allege  that  they  are  unlawfully  restrained  of 
their  liberty,  and  it  is  conceded  that  they  prefer  to  remain 
with  their  mother,  and,  if  inquired  of  as  to  their  wishes, 
would  not  only  declare  such  preference,  but  would  be  unwill- 
ing to  go  with  their  father. 

The  parties  are  living  in  a  state  of  separation.  They  were 
married  in  1867.  On  the  6th  of  November,  1875,  the 
respondent  left  her  husband's  house  in  Jersey  City,  and, 
taking  with  her  the  two  children,  went  to  her  father's 
house  in  that  place,  and  she  has  ever  since  remained  away 
from  her  husband  with  them  there.  Four  days  after  she 
left  her  husband  she  filed  a  bill  in  this  court  against  him  for 
a  divorce  a  mensa  et  ihoro,  on  the  ground  of  extreme  cruelty, 
and  praying  for  alimony  and  the  custody  of  the  children. 

Note. — The  principal  cases  as  to  the  paramount  right  of  the  father 
to  the  custody  of  the  children,  at  common  law,  in  case  of  separation 
between  him  and  the  mother,  and  also  those  cases  which  recognize  the 
right  of  the  mother  in  some  instances,  are  collected  in  S  Bish.  on  Mar. 
&  Div.  11529,  542,  54.6-549.  In  addition  to  those  citations  the  following 
may  be  referred  to  generally,  as  asserting  the  mother's  preference: 
Gregg's  Case,  5  N.  Y.  Leg.  Obs.  265 ;  Dumaine  v.  Gwynne,  10  Allen  270, 
271;   Com.  v.  Smith.  1  Brews.  547. 

As  to  instances  where  the  court  has,  by  statute,  a  discretion  as  to  the 
parent  to  whom  such  custoily  may  be  awarded  :  Ibid.,  and,  also,  Bennett 
V.  Bennett,  Beady  W9  ;  Hewitt  v.  Long.  76  III.  399  ;  Symington  v.  Symington, 
L.  R.  (1  Sc.  App.)  415.  Spe  Mitchell  v.  McElvin,  45  Gu.  558 ;  Johnson  v. 
Brannaman,  10  Aid.  495. —  Rep. 
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By  the  final  decree  in  the  cause  made  on  the  16th  of  March, 
1876,  it  was  adjudged  {English  y.  English,  12  C.  E.  Gr.  71) 
that  the  petitioner,  the  defendant  therein,  had  been  guilty 
of  extreme  cruelty  towards  his  wife,  and  a  divorce  was 
decreed  with  provision  for  setting  it  aside  by  mutual  consent. 
English  v.  English,  12  C.  E.  Gr.  71.  From  this  decree  the 
petitioner  appealed  to  the  court  of  last  resort,  and  that  court, 
by  its  decree  {English  v.  English,  12  C.  E.  Gr.  579)  on  the 
16th  of  July,  1876,  decreed  that  the  decree  of  this  court 
should  be  reversed  in  all  things,  and  that  the  bill  of  com- 
plaint be  dismissed,  but  without  prejudice,  so  that  the  facts 
urged  in  the  bill  might  be  used  if  the  case  should  again  be 
brought  before  this  court.  The  decree  of  the  appellate  tri- 
bunal was,  on  the  4th  of  August  following,  made  the  decree 
of  this  court,  and  the  bill  was  accordingly  dismissed  without 
prejudice.  Since  that  time  the  parties  have  continued  to  live 
separate  and  the  children  have  remained  in  the  custody  of 
their  mother,  who,  through  her  father  or  other  relations,  has 
provided  wholly  for  their  maintenance  and  education. 

The  petitioner,  after  the  making  of  the  decree  of  the 
court  of  errors  and  appeals,  wrote  two  letters  to  his  wife 
urging  her  to  return  to  his  house  with  the  children.  One 
of  them  was  written  on  the  31st  day  of  July,  1876,  and  the 
other  on  the  20th  of  November  following.  No  answer  was 
returned  to  either.  On  the  6th  of  December,  1876,  he 
made  an  efibrt  to  obtain  possession  of  the  children  by  strata- 
gem. Four  men  went  to  the  respondent's  father's  house 
and,  having  obtained  admission,  stated  that  they  had  an 
order  of  this  court  for  the  delivery  of  the  children  to  them 
for  the  petitioner.  They  were  unsuccessful.  The  petitioner 
not  only  disclaims  responsibility  for  the  false  statement  made 
by  these  persons  that  they  were  authorized  by  this  court  to 
take  possession  of  the  children,  but  for  the  attempt  itself. 
There  was  no  such  order,  nor  any  order  on  the  subject.  The 
next  day,  the  petitioner  strove  to  take  possession  of  the  boy 
while  the  latter  was  at  school,  but  the  effort  was  frustrated. 
On  the  23d  of  February  following,  he  forcibly  attempted  to 
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take  the  little  girl  from  her  mother's  side  out  of  a  carriage 
in  which  they  were,  in  the  street  in  Jersey  City.  He  says, 
in  his  reply  to  the  return,  that  this  occurrence  was  purely 
accidental,  and  all  that  took  place  on  his  part  was  the  result 
of  the  excitement  of  the  moment ;  that  his  wife  and  her 
sister  w^ere  in  the  wagon ;  that  he  saw  his  child  and  was 
excited  and  imprudently  stopped  the  wagon ;  that  he  did 
not  attempt  to  take  the  child,  but  could  have  done  so  if  such 
had  been  his  intention ;  that  no  one  interfered  to  prevent 
him,  and  that  he  was  impelled  by  a  desire  to  embrace  the 
child,  and  accomplished  this  purpose,  and  that  that  was  all 
he  did.  The  evidence  is  clear  that  he  attempted  to  remove 
the  child,  by  great  force,  from  the  wagon,  a  companion  of 
his  holding  the  horse  by  the  head  at  the  time,  and  that  his 
violence  was  so  great  that  persons  in  the  vicinity  forcibly 
interfered  and  protected  the  child.  It  is  proved  that  the 
child's  clothes  were  torn  in  the  struggle,  and  that  her  per- 
son bore  the  marks  of  his  violence. 

By  the  act  of  1875  {Bev.  p.  S18),  it  is  provided  that  when 
the  parents  of  minor  children  live  separately,  this  court,  upon 
petition  of  either  parent,  shall  have  the  same  power  to  make 
decrees  or  orders  concerning  the  care,  custody,  education 
and  maintenance  of  the  children,  as  concerning  children 
whose  parents  are  divorced,  and  that  in  making  an  order  or 
decree  relative  to  the  custody  of  children  pending  a  con- 
troversy between  their  parents,  or  in  regard  to  their  final 
possession,  the  rights  of  both  parties,  in  the  absence  of  mis- 
conduct, shall  be  held  to  be  equal,  and  the  happiness  and 
welfare  of  the  children  shall  determine  the  custody  and  pos- 
session. It  is  urged  that  the  refusal  of  the  wife  in  this  case 
to  return  to  her  husband,  is  misconduct  within  the  meaning 
of  the  act  just  quoted,  and  that  she  therefore  does  not  stand 
on  an  equal  footing  with  her  husband.  Neither  the  court 
of  errors  and  appeals  nor  this  court,  it  is  needless  to  say, 
decreed  that  she  should  return  to  her  husband.  That  was 
beyond  their  power.  What  was  adjudged  was  that,  under 
the   circumstances,  a  decree  of  divorce  should  be  denied. 
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That  was  a  denial  of  separate  maintenance,  but  it  of  course 
left  the  wife  entirely  at  liberty  to  return  to  her  husband  or 
not,  as  she  should  see  fit.  For  more  than  three  years  since 
the  decree  of  the  court  of  errors  and  appeals,  the  parties 
have  continued  to  live  separate.  The  wife's  refusal  to  return 
to  her  husband  is  not  misconduct  within  the  meaning  of  the 
act.  By  that  term  the  legislature  meant  such  conduct  as 
would  deprive  the  party  of  a  moral  right  to  the  custody  of 
his  or  her  children.  Under  the  construction  contended  for 
in  this  case,  a  wife  who  has  left  her  husband  for  any  cause 
not  sufficient  to  warrant  either  an  absolute  or  a  limited 
divorce,  would  be  guilty  of  misconduct  and  forfeit  all  right 
to  the  custody  of  her  children  as  between  her  and  her  hus- 
band. The  statute  cannot  be  construed  as  applying  only  to 
cases  in  which  the  parties  are  living  in  a  state  of  separation 
under  circumstances  which  render  the  separation  legally 
justifiable.  Bennet  v.  Bennet,  S  Beas.  144  >  State,  Baird  -pros. 
V.  Baird,  3  C.  K  Gr.  190;  S.  C.  on  Appeal,  4  C.  E.  Gr.  ^81; 
State,  Landis  pros.  v.  Landis,  10  Vr.  27 4. 

While  the  rights  of  the  parents  are  not  to  be  disregarded, 
the  welfare  and  happiness  of  the  children  are  to  be  the  par- 
amount consideration  in  such  cases.  The  court  would  not 
be  at  liberty  to  hold  that,  though  guilty  of  no  misconduct 
within  the  meaning  of  the  act,  the  wife  has  not  equal  right, 
because,  in  a  given  case  in  the  opinion  of  the  court,  she 
might  be  disregarding  her  duty  in  refusing  to  live  with  her 
husband.  The  wife,  in  this  case,  has  been  guilty  of  no  mis- 
conduct, and  if  the  husband  be  regarded  as  absolved  from 
all  consequences  of  the  conduct  complained  of  in  the  suit 
for  divorce,  then  the  parties  must  be  considered  as  having 
equal  rights  to  the  custody  of  the  children.  As  before 
stated,  it  is  admitted  that  the  children  prefer  to  remain  with 
the  mother.  For  four  years  she  has  entirely  provided 
for  herself  and  them,  and  has  provided  for  their  education, 
and  no  complaint  is  made  that  she  has  not  done  her  duty 
towards  them  well  in  every  particular,  or  that  she  has  not 
provided  for  them  adequately.     The  petitioner  appears  to 
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have  contributed  nothing  whatever  to  their  support  or  edu- 
cation during  that  time.  It  is  admitted  that  the  respondent 
is  in  all  respects  fit  to  have  charge  of  them.  It  is  not 
alleged  that  she  will  not  be  able  to  provide  for  them  in  the 
future.  The  daughter,  as  a  matter  of  course,  would  not, 
under  the  circumstances,  be  taken  from  the  mother.  She  is 
only  between  eight  and  nine  years  old.  The  welfare  and 
happiness  of  the  son,  who  is  not  yet  eleven  years  old,  will 
not,  in  my  judgment,  be  promoted  by  taking  him  from  the 
custody  of  his  mother,  but  the  contrary. 

All  reasonable  regulations  for  access  will  be  made.  The 
petitioner  specially  asks  that  the  children  be  ordered  into 
the  joint  custody  of  himself  and  his  wife  at  his  house.  This, 
in  view  of  the  respondent's  unwillingness  to  live  with  him, 
would  be  to  compel  her  to  a  resumption  of  connubial  rela- 
tions under  penalty  of  being  deprived  of  the  custody  and 
society  of  her  children.  I  cannot  regard  it  as  permissible  for 
the  court  thus  to  deal  with  the  subject  under  the  circum- 
stances, thus  to  convert  this  proceeding  to  determine  the 
custody  of  children  into  a  proceeding  for  the  restitution  of 
conjugal  rights.  If  it  seemed  best  for  the  children  to  order 
them  into  the  possession  of  the  father,  whether  the  mother 
would  return  to  her  husband  or  not,  the  constraint  upon  her 
to  return  or  lose  the  society  and  care  of  her  children  would, 
of  course,  as  a  result,  be  entirely  legitimate.  But,  dealing 
with  these  parties  as  of  equal  right,  and  considering  the  wel- 
fere  and  happiness  of  the  children  as  of  paramount  concern, 
I  am  constrained  to  refuse  to  change  the  custody.  The 
father  has  not  in  his  household  the  means  of  taking  care  of 
the  children  as  their  mother  would  care  for  them.  He  has 
no  one  who  could  supply  the  want  of  a  mother's  care.  No 
stranger  could  do  it. 
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Clara  W.  Warner 

V. 

Bezaleel  Warner. 

1.  A  defendant  who  intentionally  withholds  his  defence,  and 
assumes  the  hazard  of  escaping  a  decree  on  the  weakness  of  the  com- 
plainant's case,  and  fails,  should  be  required  to  bear  the  consequences 
of  his  folly  as  the  penalty  of  his  laches  and  rashness. 

2.  In  determining  whether  or  not  the  proofs  shall  be  opened  in  a  case 
tried  before  the  vice-chancellor,  the  same  rules  govern  this  court  that 
govern  the  law  courts  in  determining  applications  for  new  trials. 

3.  Error  of  judgment,  or  mistake  of  law  by  counsel  in  conducting  a 
cause,  is  no  ground  for  a  new  trial. 

4.  A  court  of  equity  will  not  grant  a  rehearing  because  of  an  error 
of  judgment  or  mistake  of  law  by  counsel  as  to  pertinency  or  force  of 
certain  evidence. 

5.  A  litigant  who  has  had  a  fair  trial,  with  the  aid  of  counsel  of  his 
own  selection,  and  a  full  opportunity  to  prove  his  claim  or  defence, 
should,  as  a  general  rule,  be  required  to  accept  the  result  as  final, 
except  he  can  show,  in  appellate  proceedings,  that  on  the  case  as 
made,  injustice  has  been  done  or  error  committed. 


On  petition  for  leave  to  amend  answer  and  open  proofs 
after  final  hearing  and  decision. 

Mr  Joseph  D.  Bedle,  for  petitioner. 
Mr.  B.  B.  Seymour,  contra. 

The  Vice-Chancellor. 

This  case  re-appears  before  the  court  on  what  I  am  com- 
pelled to  regard  as  a  very  extraordinary  application.  The 
case  has  already  been  once  fully  heard  and  carefully  con- 
sidered, and,  as  it  was  supposed,  finally  decided,  so  far  as 
this  court  is  concerned.  The  judgment  then  pronounced, 
and  the  reason  assigned  in  support  of  it,  will  be  found  in  4- 
Stew.  225.     The  defendant  now  asks  that  an  order  be  made 
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opening  the  proofs,  that  he  be  allowed  to  amend  his  answer 
bj  setting  up  two  additional  defences,  and  that  he  be  per- 
mitted to  prove  not  only  the  new  defences,  but,  also,  a 
defence  set  up  in  his  answer  as  originally  framed,  but  which 
he  did  not  prove  when  he  had  the  opportunity  to  do  so, 
because — to  quote  the  language  of  his  petition — "  he  was 
advised  by  his  counsel  that  it  was  unnecessary,  as  the  com- 
plainant had  made  out  no  case  for  a  divorce  against  him.'* 
Neither  his  new  defences,  nor  his  proofs  are  recent  dis- 
coveries. Every  material  fact  now  within  his  knowledge 
was  fully  known  to  him  before  his  answer  was  filed.  He 
makes  no  attempt  to  conceal  this  fact.  His  petition,  in  this 
respect,  has  the  merit  of  perfect  frankness.  This  fact  is 
decisive  against  his  application  to  amend,  even  if  we  lay  out 
of  view  the  other  important  fact  that  he  has  speculated  upon 
the  judgment  of  the  court,  and  willfully  delayed  his  appli- 
cation until  he  liad  exhausted  the  experiment  of  waiting  to 
see  whether  he  could  not  win  upon  the  weakness  of  his 
adversary's  case.  A  defendant  who  purposely  withholds 
what  he  believes  to  be  a  good  defence,  and  assumes  the 
hazard  of  escaping  a  decree  solely  on  the  weakness  of  the 
complainant's  case,  and  fails,  should,  as  a  general  rule,  I 
think,  be  required  to  bear  the  consequences  of  his  folly  as 
the  just  penalty  of  his  inexcusable  laches  and  rashness. 

Should  the  proofs  be  opened?  This  part  of  the  applica- 
tion rests  exclusively  upon  an  error  of  judgment  of  his 
counsel,  and  alleged  surprise.  His  counsel,  he  says,  thought 
the  proofs  were  not  suflicient  to  entitle  the  complainant  to 
a  decree,  and,  therefore,  advised  him  not  to  put  in  all  his 
proofs.  The  court,  unfortunately,  reached  a  different  con- 
clusion, and  has  adjudged  that  the  complainant  is  entitled 
to  its  decree.  This  conclusion,  it  is  said,  is  wrong;  not, 
however,  upon  the  proofs  as  they  now  stand,  for  if  that 
were  the  grievance,  an  appeal  would  afford  an  easy  and  sure 
remedy,  but  upon  the  actual  facts  of  the  case,  as  they  exist 
aliunde  the  proofs,  and,  therefore,  he  insists  that  he  should 
be  afforded  another  opportunity  to  make  his  defence.     His 
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application  is,  I  think,  without  precedent.  I  am  sure  it 
cannot  be  granted  without  giving  litigants  a  most  dangerous 
license,  under  which  they  will  be  at  liberty  to  experiment 
and  trifle  with  the  administration  of  justice,  as  their  caprice 
or  interest  may  dictate. 

In  determining  whether  the  proofs  should  be  opened  in  a 
case  tried  before  the  vice-chancellor,  by  the  oral  examina- 
tion of  witnesses,  this  court  is  governed  by  the  same  rules 
that  the  law  courts  apply  to  applications  for  new  trials. 
This  court  will  open  the  proofs  before  argument,  upon  the 
discovery  of  new  and  material  evidence,  provided  it  is 
shown  that  the  applicant  could  not  have  discovered  the  new 
matter,  by  the  exercise  of  reasonable  diligence,  before  the 
proofs  were  closed.     Mulock  v.  Mulock,  1  Steio.  15. 

Error  of  judgment,  or  mistake  of  law  by  counsel,  has 
never  been  esteemed  sufficient  reason  for  granting  a  new 
trial.  More  than  one  hundred  and  fifty  years  ago,  a  judge 
of  the  queen's  bench  said :  "  The  mistake  of  the  judge  or 
jury  is  good  cause  for  a  new  trial,  but  I  never  yet  heard 
that  the  mistake  of  counsel  was  so."  Queen  v.  Helston,  10 
Mod.  203.  And  Lord  Ellenborough,  in  Hall  v.  Stothard,  2 
Chit.  267,  said :  "  The  client  must  be  bound  by  the  con- 
duct of  his  counsel,  otherwise  there  would  be  no  end  of 
applications  to  the  court  for  new  trials.  Where  the  parties 
wish  one  course  to  be  adopted  and  counsel  take  another,  the 
parties  must,  nevertheless,  abide  by  the  acts  of  their  coun- 
sel, however  contrary  to  their  wishes."  The  same  views 
have  been  expressed  in  many  other  cases.  The  mistake  of 
counsel  in  failing  to  object  to  the  admission  of  illegal 
evidence  has  uniformly  been  held  to  be  a  waiver  of  the 
objection,  and  to  constitute  no  ground  for  a  new  trial.  JDen 
V.  Geiger,  4.  Hal.  236 ;  Abbott  v.  Parsons,  7  Bing.  563;  Sher- 
man V.  Crosby,  11  Johns.  70  ;  Jackson  v.  Jackson,  5  Cow.  173 ; 
Price  V.  Fugua,  4-  Mimf.  68. 

The  application   under  consideration  is,  in  all  essential 
particulars,  an  application  for  a  rehearing.     Such  applica- 
tions are  never  granted  because  counsel  has  committed  an 
36 
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error  of  judgment  in  the  conduct  of  his  cause.  Judge 
Story  says :  "No  court  of  equity  has  ever  felt  itself  at 
liberty  to  grant  a  rehearing  upon  the  suggestion  of  an  error 
of  judgment  or  mistake  of  law  by  counsel  as  to  the  perti- 
nency or  force  of  evidence  to  be  used  in  a  cause.  It  will  not 
do  to  allow  clients  to  have  rehearings  and  reviews  simply 
because  their  counsel  have  not  fully  appreciated  the  merits 
of  their  cause,  or  have  even  overlooked  the  importance  of 
certain  points  of  evidence."  Baker  v.  Whiting,  1  Story  236. 
In  a  subsequent  case,  the  same  judge  said  :  "  The  sugges- 
tion that  the  defendant's  counsel  has  been  mistaken  in  his 
judgment  upon  the  value  or  force  of  certain  evidence,  can 
have  no  possible  influence  upon  the  mind  of  the  court,  in 
determining  whether  or  not  the  defendant  is  entitled  to  a 
rehearing.  Jenkins  v.  Eldredge,  3  Story  316.  Similar  views 
were  expressed  in  Dennett  v.  Dennett,  44-  N.  H.  635. 

Very  little  reflection  will  convince  any  impartial  mind 
that  the  contrary  rule  would  make  litigation,  in  many  cases, 
so  protracted  and  expensive  as  to  be  practically  a  denial  of 
justice.  When  we  consider  the  great  diversity  of  methods 
that  may  be  adopted  in  the  trial  of  almost  any  cause,  and 
how  wide  the  field  is  for  difference  of  opinion  as  to  the 
best  method  in  any  particular  case,  it  would  seem  to  be 
almost  impossible  to  have  any  case  so  skillfully  tried  that 
the  counsel  of  the  defeated  party  will  not  feel  that,  if  he 
should  be  afforded  another  trial,  he  could  do  a  great  deal 
better.  And  if  his  methods  happen  subsequently  to  be 
brought  under  the  supervision  of  a  practitioner  of  greater 
experience  and  skill,  they  will  not  unfrequently  explain  the 
cause  of  defeat.  A  litigant  who  has  had  a  fair  trial,  with 
the  aid  of  counsel  of  his  own  selection,  and  a  full  oppor- 
tunity to  prove  his  case  or  defence,  should,  as  a  matter  of 
justice  to  his  adversary,  be  required  to  accept  the  result  as 
final,  except  he  can  show,  in  appellate  proceedings,  that,  on 
the  case  as  made,  injustice  has  been  done  or  error  com- 
mitted. 
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The  defendant  also  asks  that  the  proofs  may  be  opened 
for  another  reason,  namely,  that  he  and  his  counsel  both 
supposed  that  certain  evidence,  taken  before  his  answer  was 
•filed,  on  the  question  as  to  which  of  the  parties  should  have 
the  custody  of  the  children  pending  the  litigation,  would 
be  considered  by  the  court  in  deciding  the  case  on  its 
merits,  and  that  he  is  greatly  surprised  to  find  that  it  was 
•excluded.  He  also  says  that  this  evidence  was  used  on  the 
argument  without  objection,  and  avers  that  both  parties 
acted  on  the  idea  that  it  was  to  be  considered  evidence  on 
the  main  question.  The  reasons  why  it  was  excluded  are 
given  in  the  opinion  already  referred  to,  and  need  not  be 
repeated.  The  evidence  taken  on  the  main  issue  was  read 
prior  to  the  argument,  but  that  which  the  defendant  says 
he  supposed  the  court  would  consider,  was  not;  nor  was  the 
■court  informed  that  there  was  any  understanding  or  agree- 
ment that  it  should  be  considered  evidence  on  the  main 
issue.  The  petition  does  not  allege  that  an  agreement  of 
that  character  had  been  made.  When  the  vice-chancellor 
•entered  upon  the  consideration  of  the  case,  he  read  part  of 
the  excluded  evidence  before  discovering  that  it  had  been 
taken  before  issue  joined,  subsequently  finding  a  memo- 
randum on  the  master's  notes,  showing  that  verbal  notice 
had  been  given  by  the  solicitor  of  the  defendant  to  the  com- 
plainant's solicitor  that  he  intended  to  use,  on  the  final 
hearing,  so  much  of  this  evidence  as  was  pertinent  to  the 
main  issue,  and  foreseeing  that  embarrassment  and  diffi- 
culty were  likely  to  arise  from  disregard  of  an  important 
rule  of  practice,  he  called  the  attention  of  the  solicitor  of 
the  defendant  to  the  fact  that  this  evidence  could  not  be 
considered,  except  it  was  made  evidence  on  the  main  issue 
by  an  order  of  the  court;  he  was  also  informed  that  if  he 
desired  to  have  such  an  order  made,  he  must  apply  for  it 
upon  notice  to  the  other  side.  The  vice-chancellor  was 
subsequently  informed  by  the  defendant's  solicitor,  that  he 
had  concluded  not  to  ask  for  such  an  order.  In  v'uw  of 
these  facts,  the  claim  of  surprise  cannot  be  allowed. 
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This  application,  concisely  stated,  is  this:  the  defendant, 
after  having  had  the  full  opportunity  given  to  him  by  the  law 
to  make  his  defence,  and  made  such  use  of  it  as  he  thought 
necessary,  and  having  been  beaten,  now  says  that,  in  conse- 
quence of  his  own  laches  and  the  misjudgment  of  his 
counsel,  he  did  not  make  as  strong  a  defence  as  he  is  sure 
he  can  make,  if  the  court  will  obliterate  the  past  and  allow 
him  to  start  anew.  The  merits  of  his  application  as  thus 
stated,  present  just  the  reason  why  it  should  not  be 
granted.  The  application  must  be  denied,  and  the  petition, 
dismissed,  with  costs. 


James  Jackson  and  Patrick  H.  Laverty 

V. 

MiDDLETON  Bell. 

1.  The  mere  non-residence  of  a  plaintifiF  in  a  judgment  at  law,  and 
the  consequent  inability  of  the  defendant  therein  to  serve  process  on 
him  in  other  proceedings  at  law,  is,  of  itself,  no  ground  for  staying  the 
enforcement  of  such  judgment. 

2.  Proceedings  on  a  judgment  at  law  will  not  be  enjoined  in  equity,, 
in  order  to  give  the  defendant  in  such  judgment  an  opportunity  to  set 
off  or  recoup  a  counter-claim,  where  such  claim  is  unliquidated,  and 
arose  out  of  an  entirely  distinct  transaction. 


On  motion  to  dissolve  injunction.     Heard  on  bill,  answer 
and  affidavits. 

Mr.  James  B.  Vredenburgh,  for  motion. 

Mr.  Thomas  N.  Mc  Carter,  contra. 

The  Vice-Chancellor. 

The  bill  in  this  case  is  founded  on  a  claim  to  a  right  of 
equitable  set-off.     The  defendant.  Bell,  in  December,  1878,. 
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recovered  a  judgment  in  the  supreme  court  of  this  state, 
against  the  complainants,  in  an  action  of  trespass  de  bonis 
■asportatis,  and,  at  the  time  the  injunction  now  sought  to  be 
dissolved  was  granted,  was  attempting  to  enforce  it  by  seiz- 
ure and  sale  of  the  property  of  the  complainant  Laverty. 
"The  trespass  upon  which  Bell's  recovery  is  founded  was 
•committed  by  seizing  and  selling  his  chattels  under  an 
execution  issued  against  another  person.  Jackson  was  the 
plaintiff  in  that  execution,  and  Laverty  executed  it  as 
eheriif,  under  Jackson's  direction,  after  receiving  indemnity. 
The  bill  avers  that  Jackson  has  a  counter-claim  for  damages 
against  Bell,  for  taking  and  carrying  away  a  large  quantity 
of  personal  property,  which  he  held,  by  virtue  of  a  chattel 
mortgage,  as  security  for  a  large  debt;  that  the  facts  in 
proof  of  his  claim  only  recently  came  to  his  knowledge, 
4ind  that,  since  their  discovery,  he  has  been  unable,  in  con- 
sequence of  Bell's  residence  being  in  the  state  of  New  York, 
to  institute  a  suit  against  him  in  the  courts  of  this  state. 
The  bill  also  charges  that  Bell  is  insolvent,  and,  if  he  is  per- 
mitted to  compel  payment  of  his  judgment,  a  recovery  by 
Jackson  against  him  will  be  fruitless.  It  prays  that  Bell 
may  be  restrained  from  enforcing  his  judgment  until  he 
accepts  service  of  process  at  the  suit  of  Jackson,  and,  also, 
until  such  suit  shall  have  been  determined,  in  order  that,  if 
•a  recovery  is  had.  Bell's  judgment  may  be  paid  by  recoup- 
ment. 

Bell's  answer  attempts  a  denial  of  all  the  facts  of  the 
•complainants'  case  except  his  non-residence ;  but,  in  respect 
to  the  one  most  important — insolvency — it  can  only  be 
regarded  as  an  attempt.  It  lacks  both  frankness  and  pre- 
cision. If  the  facts  stated  in  the  bill  present  a  case  which, 
undisputed,  gives  the  complainant  a  right  to  the  remedy  of 
equitable  set-off,  the  injunction  should  not  be  dissolved. 

The  cross-demands  in  this  case  must,  in  equity,  be  con- 
sidered as  subsisting  between  the  same  parties.  It  is  true 
Bell's  recovery  is  against  both  Jackson  and  Laverty,  but 
Laverty  holds  indemnity,  and,  if  he  should  be  compelled  to 
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pay,  he  can,  at  once,  compel  Jackson  to  re-imburse  him,  so 
that,  in  fact,  the  ultimate  liability  must  fall  on  Jackson 
alone. 

The  fact  that  Bell  is  a  resident  of  a  sister  state,  is  no 
reason  why  he  should  be  denied  the  fruits  of  his  judgment,, 
or  even  delayed  in  their  collection ;  nor  should  we  attempt 
to  coerce  him,  by  restraining  him  in  the  collection  of  his 
judgment,  to  come  into  our  tribunals  to  litigate  with  his 
adversary.  If,  upon  the  case  made  by  the  bill,  we  would 
not  enjoin  one  of  our  own  citizens,  we  must  not  enjoin  him. 
This  court  must  give  the  same  measure  of  justice  to  the 
citizens  of  a  sister  state  that  it  metes  out  to  its  own.  Mur- 
ray v.  Toland,  3  Johns.  Ch.  569 ;  Raw  son  v.  Samuel^  1  Or.  ^ 
Ph.  161. 

The  remedy  by  set-off,  as  enforced  in  equity,  is  undoubt- 
edly somewhat  broader  and  more  liberal  than  that  given  by 
statute,  but  it  has  limits.  The  mere  existence  of  a  cross- 
demand  is  not  enough  to  establish  a  right  to  it,  nor  will  the 
existence  of  an  unsettled  account,  out  of  which  a  cross- 
demand  may  arise,  be  sufficient.  Hewett  v.  Kuhl,  10  C.  E. 
Gr.  2Jf, ;  Whyte  v.  O'Brien,  1  Sim.  ^  Stu.  551 ;  Dodd  v.  Lydall^ 
1  Hare  337;  Gordon  v.  Pym,3  Hare  ^23;  2  Story's  Eq. 
Jur.  §  1436.  Nor  will  a  suitor  who  has  recovered  damages 
at  law  for  a  breach  of  contract,  be  restrained  in  their  collec- 
tion, though  he  be  a  non-resident  and  insolvent,  merely 
because  he  may  hereafter  be  found  to  be  indebted  to  the 
defendant  on  the  adjustment  of  an  unsettled  account.  Raiu- 
son  V.  Samuel,  ubi  supra.  And  even  where  the  cross-demands 
are  debts  of  fixed  and  certain  amount,  but  had  their  origin 
in  distinct  and  independent  transactions,  equity  will  not  set- 
off one  against  the  other  unless  such  course  is  made  neces- 
sary by  some  peculiar,  equitable  consideration,  as,  for 
example,  where  there  has  been  a  mutual  credit  given  by 
each  upon  the  footing  of  the  debt  of  the  other,  so  that  a 
just  presumption  arises  that  the  one  is  understood  by  the 
parties  to  go  in  liquidation  or  set-off  of  the  other.  Dade  v^ 
Irwin,  2  How.  389 


4  Stew.]  OCTOBER  TERM,  1879.  557 

Jackson  v.  Bell. 

The  ground  upon  which  the  remedy  is  claimed  here  is,  it 
will  be  observed,  the  mere  assertion  of  a  right  to  damages. 
Not  only  is  the  amount  unliquidated,  but  the  right  itself  is 
unestablished,  and,  therefore,  uncertain.  The  demand  is  a 
matter  belonging  exclusively  to  the  common  law  courts  ; 
until  established  there  by  a  judgment,  this  court  can  exer- 
cise no  control  over  it.  Where  both  demands  have  been 
established  by  the  judgment  of  a  competent  court,  so  that 
the  sums  recoverable  are  fixed  and  certain,  it  is  common 
practice  for  the  common  law  courts  to  set-oft'  one  against 
the  other.  Brown  ads.  Hendrickson,  10  Vr.  SS9.  And  the 
same  practice  prevails  in  equity,  regardless  of  the  nature  of 
the  demand  upon  which  the  judgment  is  founded,  whether 
it  be  a  debt  or  a  tort.  Williams  v.  Davies,  2  Sim.  Jfil;  Simson 
V.  Hart,  14.  Johns.  62.  But  courts  of  equity  will  never  set- 
oif  a  claim  for  unliquidated  damages  against  an  ascertained 
sum  established  by  a  judgment;  nor  will  they,  as  a  general 
rule,  stay  the  enforcement  of  a  judgment  in  order  that  the 
defendant  may  have  an  opportunity  to  recover  a  counter- 
judgment.  Murray  w.  Toland,  ubi  supra  ;  Winchester  v.  Hach- 
lei/,2  0)^anch34£ ;  Rawson  v.  Samuel,  ubi  supra;  Waterman  on 
Set- Of,  §  4£3;  Kerr  on  Inj.  67.  The  departures  from  this  rule 
have  been  very  rare  indeed,  and  have  occurred  only  in  cases 
where  the  counter-claims  have  had  a  common  origin  and  were 
so  inseparably  connected  that  one  appeared  to  be  the  natural 
product  or  outgrowth  of  the  other,  and  where  it  was  mani- 
fest that,  if  one  was  permitted  to  be  enforced  without  allow- 
ing the  other,  the  party  having  the  benefit  of  the  enforcement, 
would  derive  a  profit  or  advantage  from  his  own  wrong. 
That  was  the  case  in  Beasley  v.  Darcy,  2  Sch.  ^  Lef.  JfiS. 
There  a  tenant  owed  his  landlord  rent,  and  the  landlord  had 
committed  a  trespass  on  the  land  which  rendered  it  of  less 
value,  and  prevented  the  tenant,  to  a  certain  extent,  from 
getting  his  rent  out  of  it.  The  landlord  brought  ejectment 
against  the  tenant,  claiming  a  forfeiture  of  his  term  in  con- 
sequence of  the  non-payment  of  the  rent,  and  had  a  recov- 
ery.    The  tenant  then  sought  relief  in  equity  and  obtained 
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an  injunction  restraining  the  landlord  from  ejecting  him; 
he  also  obtained  an  order  directing  an  issue  to  be  tried  at 
law  to  ascertain  what  damages  he  had  suffered  by  the  land- 
lord's trespass,  and  had  a  recovery  for  a  sum  nearly  equal  to 
the  rent  in  arrear.  He  was  subsequently  permitted  to 
redeem  his  term  by  recouping  his  damages  against  the  rent. 
0'  Connor  v.  Spaight,  1  Sch.  ^  Lef.  305 ;  Piggott  v.  Williams,  6 
3Iadd.  95,  and  Lord  Cawdor  v.  Lewis,  1  Y.  ^  C.  4^7,  are 
cases  of  the  same  class,  standing  upon  the  same  principle, 
viz.,  that  the  claim  and  cross-claim  sprang  from  the  same 
transaction  and  were  so  perfectly  united  that  one  must  be 
regarded  as  the  natural  consequence  of  the  other. 

But  where  the  claims  originate  in  separate  transactions, 
or  have  perfectly  independent  sources — as,  for  example, 
where  one  party  makes  a  claim  for  damages  for  the  breach 
of  a  contract  and  the  other  sets  up  that  the  first  is  indebted 
to  him  for  a  balance  due  on  an  unsettled  account;  or  where 
one  party  sues  for  freights  for  the  transportation  of  certain 
goods  and  the  other  claims  that  he  has  suffered  loss  by  the 
negligence  of  the  first  in  the  transportation  of  other  goods 
— in  such  cases  a  court  of  equity  will  neither  afford  a  remedy 
by  set-off,  nor  stay  the  collection  of  a  judgment  founded  on 
one  until  a  counter-judgment  has  been  recovered  on  the 
other.  Rawson  v.  Samuel,  ubi  supra ;  Stimson  v.  Hall,  1  H. 
^  N.  831 ;  Atterhury  v.  Jarvie,  2  H.  ^  N.  lU. 

Chancellor  Kent,  in  Duncan  v.  Lyon,  3  Johns.  Ch.  351, 
said  a  demand  resting  entirely  in  uncertain  and  unliquidated 
damages  cannot  be  set-off  against  a  debt.  After  quoting 
Lord  Mansfield's  remark  in  Howland  v.  Strickland,  Cowp.  56, 
that  not  only  the  statute  of  set-off,  but  the  reason  on  which 
it  is  founded,  comprehends  mutual  debts  only,  he  says; 
"A  claim  for  uncertain  and  unliquidated  damages  is  not  a 
debt.  This  is  the  settled  doctrine  of  the  courts  of  law,  and 
the  same  rule  prevails  in  equity.  No  case  can  be  found 
where  a  set-off  has  been  allowed,  where  the  demand  ^vas  for 
uncertain  damages.  To  authorize  a  set-oft",  the  debt  must 
be  between  the  same  parties,  in  their  own  right,  and  must 
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be  of  the  same  kind  or  quality,  and  be  clearly  ascertained 
or  liquidated.  They  must  be  certain  and  determinate 
debts."  This  view  was  adopted  in  Holbrook  v.  Receivers  of 
American  Iiis.  Co.,  6  Paige  223,  where  Vice-chancellor 
McCoun,  after  quoting  the  rule  just  stated,  said  the 
demand  to  be  set-off,  must  be  one  arising  upon  judgment, 
or  upon  contract  express  or  implied,  or  for  a  liquidated 
8ura,  or  be  capable  of  being  ascertained  by  calculation. 
Chancellor  Walworth,  on  appeal,  affirmed  the  correctness 
of  the  rule  as  thus  stated  [6  Paige  226),  although  he  had  pre 
viously,  in  Lindsay  v.  Jackson,  2  Paige  581,  said  natural  equity 
required  that  cross-demands  [without  limiting  the  scope  of 
the  terms]  should  be  set-off  against  each  other,  and  a  recov- 
ery permitted  only  for  the  balance.  It  will  be  observed  his 
language  is  broad  enough  to  embrace  demands  of  every 
variety  or  species;  but  such,  obviously,  was  not  his  meaning. 
His  language  must  be  understood  as  applied  to  the  demands 
then  under  consideration,  and  it  will  be  seen  that  they  were 
such  as  were  not  only  within  the  policy  of  the  rule  as  pre- 
viously expounded,  but  within  the  express  letter  of  the 
statute. 

Applying  these  rules  to  the  case  made  by  the  complain- 
ants' bill,  it  would  seem  to  be  clear  that  the  complainants 
are  not  in  position  to  demand  the  aid  they  seek.  Both  their 
right  and  the  amount  they  claim  are  unestablished  and 
unascertained.  They  do  not  pretend  that  their  claim  origi- 
nated at  the  same  time,  nor  in  the  same  source,  that  their 
adversary's  did,  or  that  there  is  the  slightest  connection 
between  the  two  claims.  If  they  are  entitled  to  the  remedy 
by  set-off",  or  to  stay  the  hand  of  their  adversary  until  they 
can  recover  a  counter-judgment,  it  would  be  difficult  to 
imagine  a  case  of  cross-demands  in  which  a  similar  claim 
could  not  be  successfully  set  up. 

The  injunction  must  be  dissolved,  and  the  bill  dismissed, 
with  costs. 
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The  Executors  of  David  I.  Anderson,  deceased, 

V. 

John  D.  Anderson  and  others. 


1.  Where  two  powers  are  conferred  in  the  same  sentence,  and  by 
the  same  words,  and  the  subject  or  property  on  which  they  are  to 
operate  is  described  by  the  same  words  exactly,  they  must  be  held  to 
embrace  the  same  subject  matter. 

2.  Where  a  power  is  expressly  given  to  executors  over  one  portion 
of  the  estate,  and  is  not  expressly  given  over  another  portion,  the 
omission  manifests  an  intention  that  the  power  shall  not  be  exercised 
on  that  portion  of  the  estate  over  which  it  is  not  expressly  given, 
although,  in  another  portion  of  the  will,  general  words  are  used  broad 
enough  to  justify  an  implication  that  the  whole  estate  should  be 
subject  to  the  power, 

3.  There  is  a  marked  distinction  between  the  purposes  shown  by  a 
specific  devise  of  real  estate,  and  a  devise  by  way  of  residue ;  the  first 
shows  that  the  testator  means  the  devisee  shall  have  a  thing  certain ; 
the  other,  that  the  devisee  shall  have  something  which  is  uncertain 
or  unknown,  and  cannot  be  described  with  certainty. 

4.  Generally,  when  the  personal  estate  has  been  exhausted,  the 
residuary  real  estate  is  bound  to  contribute  first  to  the  payment  of 
debts,  and  it  is  not  until  the  residuary  real  estate  has  proved  insuffi- 
cient, that  the  specifically-devised  estates  become  liable. 


On  final  hearing  on  bill  and  answer. 

Mr.  William  Pennington,  for  complainants. 

Mr.  John  R.  Eniery,  for  defendants  John  D.  Anderson 
and  Helena  Price. 

The  Vice-Chancellor. 

This  is  a  suit  by  executors  asking  for  construction  and 
direction.  Several  questions  are  propounded.  The  only- 
one  that  received  much  attention  from  counsel,  or  has  re- 
quired much  examination,  maybe  stated  as  follows:    Did 
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the  testator  mean  that  the  rents  of  the  real  estate  specifi- 
cally devised,  should  be  applied,  concurrently  with  the  rents 
of  the  residuary  real  estate,  to  the  payment  of  his  debts,  or, 
that  the  residuary  real  estate  should  be  first  appropriated  to 
that  purpose  ? 

His  first  direction  touching  the  payment  of  his  debts  is 
given  in  these  words :  "  I  direct  my  executors  to  pay  and 
satisfy  all  my  just  debts,  including  all  encumbrances  on  my 
estate,  or  any  part  of  it,  whether  specifically  devised  or  not, 
either  by  way  of  taxes,  assessments,  mortgages  or  other- 
wise, as  soon  as  may  be  after  my  decease."  Then,  by  the 
eighth  clause  of  his  will,  he  says :  "  I  hereby  direct  my 
executors,  out  of  the  rents  and  profits  of  my  estate,  or  by 
mortgaging  or  charging  the  same,  or  a  competent  part  or 
parts  thereof,  to  raise  in  aid  of  my  personal  estate,  if  insuf- 
ficient, so  much  money  as  shall  be  requisite  to  satisfy  and 
pay  all  my  just  debts,  including  all  encumbrances  on  my 
estate,  or  any  part  of  it,  whether  specifically  devised  or  not, 
either  by  way  of  taxes,  assessments,  mortgages  or  otherwise, 
and  apply  the  money  to  be  raised  accordingly."  The  next 
four  clauses  make  specific  devises  to  his  four  children,  each 
devise  being  prefaced  by  these  words:  "And  immediately 
after  all  my  debts  shall  have  been  fully  paid  and  satisfied 
by  my  executors,  in  manner  aforesaid,  I  give,  &c."  By  the 
residuary  clause,  the  executors  are  given  power  to  manage 
his  residuary  estate  for  a  period  of  ten  years,  including 
power  to  rent  the  same,  and  to  collect  and  receive  the 
income  thereof,  and  to  invest  and  re-invest  the  same,  and  to 
insure,  cultivate,  improve  and  care  for  the  same  until 
divided  or  disposed  of;  and  until  a  final  division  is  made, 
the  executors  are  authorized  to  sell  and  convey  any  part  of 
the  residuary  real  estate  which  they  may  deem  it  judicious 
to  dispose  of,  and  upon  such  terms  as  they  may  think 
proper ;  a  desire  is  expressed  that  the  executors  shall,  during 
the  period  of  ten  years,  exercise  their  best  discretion  in 
keeping  together,  selling,  investing  or  dividing  all  or  any 
part  of  the  residuary  real    estate,  that  the  same  may  be 
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managed  to  the  best  advantage.  The  final  direction  for 
division  is  as  follows :  "  And  as  to  the  said  residue  and 
remainder  of  my  estate  and  property,  of  whatever  nature, 
I  direct  to  be  divided  into  four  equal  parts,"  and  one-fourth 
part  is  given  to  each  of  his  children. 

The  personal  estate  applicable  to  the  payment  of  debts, 
being  insufficient  to  pay  all,  resort  must  be  had  to  the  real 
estate.  The  lands  given  specifically  to  two  of  the  devisees 
are,  together,  subject  to  a  mortgage  of  $10,000;  there  are 
no  other  encumbrances,  but  the  bill  alleges  that  there  are 
simple  contract  debts  still  outstanding,  amounting,  in  the 
whole,  to  about  $10,000.  The  executors  estimate  the  resid- 
uary real  estate  to  be  worth  $53,000. 

From  what  source  shall  the  money  come  to  pay  these 
debts  ?  The  executors  claim  that  the  rents  of  all  the  real 
estate,  whether  specifically  devised  or  not,  must  be  appro- 
priated, while  two  of  the  devisees  contend  that  the  residuary 
real  estate  must  first  be  devoted  to  that  purpose.  The 
theory  of  the  executors  is,  that  while  the  devisees  take 
immediate,  vested  estates  in  the  lands,  their  right  to  posses- 
sion and  enjoyment  is  postponed  until  sufficient  money  has 
been  raised,  from  rents  of  all  the  real  estate,  to  pay  the 
debts.  The  theory  of  the  executors  rests  principally  on 
the  direction  to  them  to  raise  money  out  of  the  rents  and 
profits  of  the  testator's  estate,  or  by  mortgaging  or  charg- 
ing the  same,  or  a  competent  part  or  parts  thereof,  and  on 
the  words  immediately  preceding  the  words  of  gift  in  each 
devise.  The  decision  of  this  question  must  be  governed  by 
the  intention  of  the  testator.  If  that  can  be  clearly  seen,  it 
must  be  carried  into  effect.  His  will  is  a  law  unto  the 
court  as  well  as  to  the  beneficiaries. 

Power  is  conferred  to  raise  money  by  two  methods: 
first,  by  setting  apart  rents  and  profits,  and,  second,  by 
mortgaging  or  charging.  The  words  "  my  estate,"  read 
literally,  embrace  the  whole  estate,  comprehending  those 
portions  given  by  specific  devise,  as  well  as  those  portions 
passing  under  the  residuary  clause.      Both  methods  have 
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the  same  purpose,  and  comprehend  exactly  the  same  estate. 
No  preference  is  indicated  as  to  which  should  be  first  em- 
ployed. The  executors  are  at  liberty  to  adopt  either.  If 
the  power  of  mortgaging  was  exercised  upon  the  lands  spe- 
cifically devised,  the  encumbrance  thereon  would  not  be 
removed ;  if  money  was  raised  by  this  method  to  pay 
simple  contract  debts,  the  burden  on  those  lands  would  not 
be  removed  or  diminished,  but  increased.  The  power  to 
take  rents  and  to  mortgage  unquestionably  refer  to  the 
same  property.  No  other  construction  is  possible.  One  of 
the  testator's  most  conspicuous  purposes  in  creating  this 
power  was  to  favor  the  specific  devisees;  he  twice  directs 
that  it  shall  be  used  to  relieve  their  lands.  He  intended 
that  it  should  be  used  for  their  benefit.  Would  it  not  be 
absurd  to  say  that  he  intended  it  should  be  used  against 
the  very  property  that  he  created  it  to  relieve?  I  think  it 
is  entirely  plain,  that  the  testator  did  not  mean  that  the 
power  to  mortgage  should  be  exercised  against  the  lands 
specifically  devised. 

Did  he  mean  the  power  to  take  rents  and  profits  should 
apply  to  those  lands?  Both  powers  are  conferred  in  the 
same  sentence,  and  in  language  precisely  identical,  the 
subject  matter  of  each  being  described  by  the  words  "  my 
estate."  It  would  seem  to  be  undeniable,  therefore,  they 
were  both  intended  to  operate  upon  exactly  the  same  prop- 
erty. Kthe  executors  cannot  mortgage  the  lands  specifically 
devised,  it  would  seem  to  be  perfectly  clear  that  they  have 
no  right  to  the  rents  and  profits  arising  from  them.  It 
would  be  a  dangerous  anomaly  in  legal  construction  to 
hold  that,  where  two  powers  are  conferred  in  the  same  sen- 
tence, and  by  the  same  words,  and  the  subject  or  property 
on  which  they  are  to  operate  is  described  by  the  same 
words  precisely,  that  the  testator  means,  if  the  power  first- 
mentioned  is  used,  it  shall  be  exercised  against  his  whole 
estate,  but,  if  the  other  is  used,  it  shall  only  be  exercised 
against  a  part  of  his  estate.  Such  a  construction  might,  in 
some  cases,  make  a  better  will  than  that  made  by  the  tes- 
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tator,  but  the  court  is  not  at  liberty  to  make  wills ;  it  must 
restrict  itself  simply  to  the  work  of  construction  and  defini- 
tion. 

No  estate  is  given  to  the  executors  in  the  lands  specifically 
devised.  It  is  admitted  the  legal  title  is  in  the  devisees ; 
nor  are  the  executors  authorized,  by  express  words,  to  take 
their  rents  and  profits.  Their  right  to  do  so,  if  they  have 
any,  rests  upon  implication.  "With  respect  to  the  residuary 
real  estate,  such  power  is  expressly  given ;  they  have  a 
right  to  let  it,  and  to  receive  the  rents,  and  also  to  sell  and 
convey  any  part  of  it  which  they  may  deem  judicious  to 
dispose  of.  The  fact  that  power  is  expressly  given  to  them 
over  one  portion  of  his  estate,  and  not  over  the  other, 
shows,  very  clearly,  I  think,  that  the  testator  intended  that 
they  should  exercise  it  only  on  that  portion  of  his  estate 
over  which  it  is  expressly  given,  and  not  on  that  portion  of 
his  estate  over  which  it  is  not  expressly  given,  although,  in 
a  preceding  part  of  his  will,  he  has  used  general  language 
broad  enough  to  justify  an  implication  that  he  intended  his 
whole  estate  should  be  subject  to  the  power. 

A  marked  diversity  of  opinion  exists  as  to  whether, 
where  there  is  a  specific  devise  of  land,  and,  also,  a  devise 
by  way  of  residue,  resort  can  be  first  had,  for  the  payment 
of  debts,  to  the  land  devised  as  residue,  or  whether  each 
class  must  contribute  ratably.  Those  who  adhere  to  the 
view  that  each  must  contribute  ratably,  ground  their 
opinion  mainly  on  the  theory  that  all  devises  of  land, 
whether  the  land  be  designated  by  certain  description  or  as 
residue,  are  specific.  To  ray  mind,  there  is  a  very  marked 
distinction  between  the  purpos-es  manifested  by  the  two 
forms  of  gift.  Every  specific  devise,  by  its  very  nature  and 
form,  plainly  shows  that  the  testator  means  that  the  devisee 
shall  have  the  land  given  free  from  liability  to  contribute  to 
charges  not  fastened  upon  it,  while  the  form  of  the  other 
indicates,  with  equal  clearness,  that  the  testator  means  the 
devisee  shall  only  have  what  may  be  left  after  the  first 
devisee  has  received  his  gift;  that  he  shall  receive  some- 
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thing  which  is  uncertain  or  unknown,  and  cannot  be 
described  wHth  entire  precision.  Lord  Romilly,  master  of 
the  rolls,  in  Brownson  v.  Lawrance,  6  Eq.  Cas.  5,  says  : 
^'The  fact  of  the  testator  having  specifically  devised  part  of 
the  mortgaged  estate,  and  left  the  other  part  to  pass  by  the 
general  residuary  gift,  is,  of  itself,  an  expression  of  his 
intention  that  the  part  which  passes  by  the  residuary  gift 
shall  be  primarily  liable  to  the  whole  of  the  mortgage  debt 
in  exoneration  of  the  part  which  is  specifically  devised," 
Such  intention  is  made  so  conspicuous  as  to  be  indisputable, 
when,  in  addition  to  the  evidence  furnished  by  the  form  of 
the  gift,  the  testator  directs  that  the  fund  to  be  raised  in  aid 
of  his  personal  estate,  for  the  payment  of  debts,  shall  be 
applied  in  discharge  of  liens  charged  on  the  lands  specific- 
ally devised.  In  the  case  under  consideration,  the  testator 
has  twice  declared  his  purpose  to  give  the  lands  specifically 
devised,  free  from  the  liens  thereon.  The  first  expression 
is  found  in  his  general  direction  for  the  payment  of  his 
debts,  and  the  second  in  the  clause  conferring  power  on  his 
executors  to  raise  money  for  that  purpose,  in  case  his 
personal  estate  is  not  sufficient.  This  purpose,  in  my  judg- 
ment, is  utterly  inconsistent  with  the  notion  that  he 
intended  to  give  his  executors  power  either  to  mortgage  the 
lands  specifically  devised,  or  to  take  their  income.  Vice- 
Chancellor  Bacon,  in  Lancefield  v.  Iggulden,  L.  R.  {17  Eq.) 
660,  said :  "When  the  personal  estate  has  been  exhausted, 
the  residuary  real  estate  is  bound  to  contribute  towards  the 
payment  of  the  testator's  debts,  and  it  is  not  until  the 
residuary  real  estate  has  proved  insufficient  that  the 
specifically-devised  estates  become  liable." 

My  conclusion  is,  that  the  testator  intended,  in  case  of  defi- 
ciency of  personal  estate  applicable  to  that  purpose,  for  the 
payment  of  his  debts,  that  resort  should  be  first  had  to  his 
residuary  real  estate,  and  not  to  the  residuary  and  that  specifi- 
cally devised  concurrently.  The  words  "  and  immediately 
after  all  my  debts  shall  have  been  paid  and  satisfied  by  my 
executors  in  manner  aforesaid,"  immediately  preceding  each 
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of  the  specific  devises,  stand  opposed  to  this  conclusion.  If,  in 
searching  for  the  testator's  meaning,  we  are  to  look  at  these 
words  alone,  and  at  no  other  provision  of  the  will,  it  is 
impossible  to  reach  the  conclusion  just  stated ;  but  this  is  not 
the  true  method.  The  will  must  be  read  as  a  whole ;  each 
of  its  provisions  must  be  given  full  efl'ect,  if  possible ;  if 
there  is  dissonance  among  them,  each  must  be  read  in  the 
light  of  the  others,  and  harmony  thus  produced.  If,  in  this 
way,  the  main  purpose  or  scheme  of  the  testator  can  be  dis- 
cerned, such  construction  must  be  adopted  as  will  give  it 
eflect.  Reading  the  will  in  this  case  according  to  this  rule, 
I  think  the  office  of  the  clause  under  consideration  must  be 
understood  to  be,  simply  to  declare  that  if  the  residuary  real 
estate  shall  prove  insufficient  for  the  payment  of  the  debts, 
then  resort  shall  be  had  to  the  lands  specifically  devised. 
No  other  construction  seems  to  me  to  be  possible,  if  we  sur- 
vey the  will  as  a  whole  and  direct  our  search  to  the  discov- 
ery of  the  testator's  general,  testamentary  scheme. 

In  my  opinion,  the  rents  of  the  lands  specifically  devised 
falling  due  after  the  testator's  death,  belonged  to  the  devisees, 
and,  to  the  extent  that  the  executors  have  appropriated  them, 
they  are  answerable  to  the  devisees. 


Ebenezer  L.  Ferry  and  William  H.  Akin 

V. 

Johanna  Laible  and  others. 

1.  When  the  creator  of  a  power  prescribes  the  method  of  its  execu- 
tion, that  method  must  be  strictly  pursued,  so  far,  at  least,  as  may  be 
necessary  to  give  effect  to  the  creator's  purpose. 

2.  A  power  to  sell  lands  does  not  authorize  the  making  of  a  mortgage. 

3.  Where  a  testator  directs  his  executors  to  continue  his  business,  and 
they  incur  debts  in  its  prosecution,  so  much  and  no  more  of  his  assets 
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as  he  has  directed  should  be  embarked  in  business,  will  stand  charged 
in  equity  for  the  payment  of  the  debts  of  the  business. 

4.  Creditors  have  a  right  in  the  first  instance,  without  first  exhaust- 
ing their  remedy  against  the  executors  personally,  to  have  recourse  to 
the  trade  property. 

5.  In  determining  what  part  of  his  estate  he  intended  so  to  embark, 
everything  should  be  understood  to  have  been  included,  which  is  rea- 
sonably and  fairly  necessary  to  the  full  accomplishment  of  the 
testator's  scheme. 

6.  A  testator,  by  a  direction  to  continue  his  business,  creates  a  trust 
estate  which  the  court  will  keep  separate  and  apply  exclusively  to  the 
purposes  of  the  trust. 

7.  If  executors,  carrying  on  business  pursuant  to  the  direction  of  the 
will  of  their  testator,  misappropriate  the  trade  assets  in  the  erection  of 
buildings  on  lands  of  the  testator  not  embarked  in  the  business,  a  court 
of  equity  may,  according  to  established  methods  of  procedure,  compel 
restitution  of  such  assets,  either  by  directing  payment  or  a  sale  of 
the  land. 


On  final  hearing  on  bill,  cross-bill,  answers  and  proofs. 

Mr.  A.  Q.  Keasbey,  for  complainants. 

Mr.  T.  N.  Mc Carter,  for  the  executrix  of  John  Laible  Jr., 
deceased. 

Mr.  William  H.  Morrow,  for  August  Stengel  and  others, 
defendants. 


Note. — An  executor,  as  such,  has  no  power  to  mortgage  the  lands 
of  his  testator  [Ford  v.  Russell,  Freem.  (Miss.)  Ch.  42) ;  nor  an  adminis- 
trator [Green  v.  Sargeant,  23  Vt.  4^6);  nor  a  substituted  trustee  [Tyson 
V.  Latrobe,  42  Md.  325 ;  Belote  v.  White,  2  Head  703);  nor  can  an  exec- 
utor take  lands  in  payment  of  debts  due  to  his  testator  [Allen  v. 
De  Witt,  3  N.  Y.  276 ;  Weir  v.  Humphries,  4  Ired.  Eq.  264;  nor  convey 
lands  to  pay  testator's  debts  [Russell  v.  Russell,  36  N.  Y.  581 ;  see  Goode 
V.  Comfort,  39  Mo.  313  ;  Close  v.  Van  Husen,  19  Barb.  505) ;  nor  is  mort- 
gaging the  natural  way  of  paying  debts  [Andrew  v.  Wrigley,  4  ^^O' 
C.  C.  138). 

In  the  following  cases  a  power  to  sell  land  has  been  held  to  include 
the  power  to  mortgage: 

Earl  of  Oxford  v.  Earl  of  Albemarle,  15  Jur.  811,  on  a  trust  "  tosell 
and  dispose  of  all  and  singular,  the  same  hereditaments  and  premises, 
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The  Vice-Chancellok. 

This  suit  grows  out  of  an  attempt  by  a  testator  to  con- 
tinue his  business  after  his  death,  and  to  control  its  con- 
duct by  his  win.  Vice-Chancellor  Shadwell  once  remarked 
that  every  testator,  by  the  law  of  the  land,  was  at  liberty  to 
adopt  his  own  nonsense  in  disposing  of  his  property.  The 
will  brought  in  judgment  in  this  case,  presents  a  very 
forcible  example  of  the  extent  to  which  it  is  possible  for  a 
testator  to  carry  the  exercise  of  this  privilege. 

John  Laible,  a  brewer,  of  the  city  of  Newark,  died 
August  21st,  1862.  He  left  a  will,  by  which  he  gave  his 
widow"  "  the  use,  improvement  and  income  of  his  real 
estate,  houses  and  lots,"  during  her  widowhood ;  and,  also, 
"  all  his  personal  property,  household  furniture  and  cloth- 
ing, except  all  things  belonging  to  the  brewery  business,  to 
have  and  to  hold  the  same  to  her,  her  heirs  and  assigns  for- 
ever." He  further  directed  that  his  son  John  should  be  the 
exclusive  manager  of  his  brewery  business ;  but  if  it  should 
be  found,  within  one  year,  sooner  or  later,  that,  through 
John's  neglect,  wrong  or  default,  debt  had  been  made,  or 
loss  sustained,  then  the  business  should  be  let  out  or  sold, 
just  as  his  executors,  with  the  consent  of  his  widow,  should 
see  fit.     The  will  also  directed  that  John  should  receive,  as 


either  together  or  in  parcels,  and  either  at  public  auction  or  by  private 
contract,"  and  to  invest  the  surplus,  after  paying  encumbrances. 

Duval's  Appeal,  S8  Pa.  St.  112,  a  devise  of  a  residue  of  lands  to  be  sold 
at  public  or  private  sale,  the  proceeds  to  be  applied  to  the  payment  of 
debts  not  otherwise  provided  for,  and  the  surplus  to  be  divided  among 
testator's  children,  authorizes  a  conveyance  to  the  executrix  to  enable 
her  to  mortgage  the  property  conveyed,  in  order  to  raise  money  to  pay 
debts. 

Britton  v.  Lewis.  8  Rich.  Eq.  271,  "  to  sell  all  my  visible  property  in 
such  manner  as  they  (the  executors)  shall  think  most  advantageous  ; 
out  of  the  proceeds  I  wish  my  debts  to  be  paid,  and  the  rest  I  give  to 
my  children." — Held,  to  authorize  a  sale  and  the  taking  of  a  mortgage 
for  the  entire  purchase-money.     Also,  Sollee  v.  Croft,  7  Rich.  Eq.  SI^. 

Bogert  v.  Herlill,  Jj,  HiUJf92,  "  for  the  more  easy  and  equal  division  of 
my  estate,  I  do  hereby  fully  authorize  and  empower  my  executors  here- 
inafter named,  whenever  they  shall  think  it  expedient,  to  sell  and  dis- 
pose of  all  or  any  part  of  my  real  estate  for  the  most  moneys  that  can 
be  gotten  for  the  same,  &c." — Held,  that  a  sale  of  part  of  the  lands  and 
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compensation  for  his  services  as  manager,  five  per  cent,  on 
the  amount  of  annual  sales;  also,  that  he  should  receive, 
for  spending-money,  one  cent  from  every  dollar's  worth  of 
beer  sold;  and,  also,  that  he  should  have  his  fuel  furnished 
without  charge,  and  a  dwelling-house  free  of  rent.  It  also 
provided,  that  if  the  brewery  business  should  be  well 
managed,  and  have  good  progress,  it  should  be  sold  to  his 
sons  John,  Philip  and  William,  for  a  reasonable  price, 
when  the  two  latter  attained  the  age  of  nineteen  years ;  and 
that,  in  case  of  his  widow's  death  before  Philip  and  "Wil- 
liam attained  the  specified  age,  John  was  to  be  associated 
with  the  remaining  executors  in  the  conduct  of  the  brewery 
business.  Power  was  given  to  his  executors  to  invest  the 
interest  or  profits  which  they  should  receive  from  the 
brewery  business,  on  bond  and  mortgage,  or  in  the  pur- 
•chase  of  real  estate;  but  if  they  determined  to  purchase 
real  estate,  they  were  not  to  purchase  anything  unless  they 
could  pay  cash  for  the  whole.  The  will  then  added :  "And 
they  shall  also  have  the  power  to  sell,  but  in  all  such  trans- 
actions the  hereinafter-named  executors  and  my  wife, 
•Johanna,  shall  all  agree  in  such  transactions."  A  legacy 
of  $1,000  is  given  to  one  of  his  eight  children,  and  $1,250  to 
^ach  of  the  other  seven.  The  will  also  provides  that,  in 
case  the  widow  shall  marry  again,  she  shall  receive 


taking  a  bond  and  mortgage  for  the  purchase-money,  was  valid,  and 
also  one  executor's  assignment  of  the  mortgage.  See  Leggett  v.  Hunter, 
19  N.  Y.  44s  ;  Mathews  v.  Dragaud,  3  Desauss.  SS. 

Campbell  v.  Low,  9  Barb.  585,  a  deed  of  trust  gave  to  the  eestid  que 
tnist,  a  married  woman,  full  power  of  disposition  ("to  convey  and 
assure")  of  the  estate,  with  her  husband's  assent. — Held,  that  a  mort- 
gage was  a  good  execution. 

Wayne  v.  Myddleton,  2  Ga.  383,  a  trust  deed  authorized  a  married 
woman,  by  and  with  the  consent  of  her  trustee,  to  sell  and  dispose  of 
the  trust  estate  whenever  she  deemed  proper,  and  to  re-invest  the  pro- 
ceeds upon  like  trusts. — Held,  to  justify  a  mortgage  to  secure  part  of 
the  purchase-monej'  of  lands  and  slaves  bought  bv  her.  Pcice  v.  Spie- 
rin,  2  Desauss.  460;  Short  v.  Battle,  52  Ala.  456  ;  Sainpson  v.  WUliamson,  6 
Tex.  102.  Contra,  Marvin  v.  Smith,  56  Barb.  600 ;  Head  v.  Temple,  4 
Heisk.  34;  Leavitt  v.  Pell,  25  N.   Y.  ^7^  ;  Hoggatt  v.  White,  2  S>oan  265. 

Zane  v.  Kennedy,  73  Pa.  St.  182,  "  to  sell  and  convey,  by  all  lawful 
assurances  and  conveyances,  all  or  such  parts  of  the  said  hereby-granted 
•estate,  as  the  said  M.  shall,  by  writing,  under  her  hand,  request,  &c." 
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each  year  thereafter,  but  her  husband  shall  be  considered  as 
if  he  was  not  in  existence,  and  then  adds:  "If  my  widow 
should  die  as  my  widow,  then  the  real  and  personal 
property  then  remaining  shall  go  to  my  grandchildren.  I 
do  hereby  order  that  there  shall  be  no  dift'erence  between 
my  children  now  in  existence."  No  further  or  other  gift 
or  disposition  is  made.  The  widow  and  two  other  persons 
were  appointed  executors,  and,  by  the  clause  appointing 
them,  this  power  is  added :  "And  I  do  hereby  authorize 
and  empower  my  executors  to  make  purchases  or  sales  in 
the  above-stated  cases." 

Though  the  obscurity  which  covers  some  of  the  testator's 
purposes  is  so  dense  as  to  defy  all  eflbrts  to  penetrate  it, 
still,  I  think  it  is  very  clear  that  he  intended  his  business 
to  be  continued  after  his  death.  There  can  be  no  doubt 
that  his  directions  to  that  end  were  sufficiently  plain  and 
positive  to  justify  his  executors  in  permitting  it  to  be  con- 
tinued. It  was  continued  for  nearly  ten  years.  For  more 
than  half  that  period  it  was  carried  on  prosperously.  It  was 
also  largely  increased  in  volume.  A  part  of  the  profits 
were  used  in  erecting  new  and  larger  and  more  substantial 
buildings  on  the  brewery  premises,  and  in  enlarging  and' 
improving  the  means  of  conducting  the  business.  The  sum 
expended  for  these  purposes  is  estimated  at  $50,000.     At 


In  the  following  cases,  in  addition  to  those  referred  to  in  the  opinion,, 
such  power  has  been  held  not  to  include  the  power  to  mortgage: 

Page  v.  Cooper^  16  Beav.  396,  "  to  sell  and  dispose  "  [of  lands]  and  out 
of  the  proceeds  "  to  levy,  i-aise  and  pay  "  two  sums,  and  to  invest  the 
residue  for  two  persons  for  life,  with  remainder  to  their  children. 

Wood  V.  Goodridge,  6  Cush.  117,  a  power  to  buy  and  sell  real  and  per- 
sonal property,  and  to  execute  and  deliver  deeds  to  transfer  the  same, 
&c.,  &c.     Also,  Morris  v.  Watson,  15  Minn.  212. 

Albany  Fire  Ins.  Co.  v.  Bay,  4  N.  Y.  9,  a  trust  of  lands  "  to  sell  and 
dispose  of  such  parts,  in  fee-simple  or  otherwise,  as  T.,  by  writing,  under 
her  hand,  sliould  from  time  to  time  request  or  desire." 

Coutant  V.  Servoss,  3  Barb.  128,  a  trust  of  lands  ''  to  grant,  bargain,  sell 
and  convey  those  lots,  or  any  part  thereof,  for  such  sum  or  sums,  and 
at  such  times,  as  to  him  should  seem  proper,  and  to  make  and  execute 
all  necessary  conveyances  in  the  law  for  the  same,  for  the  benefit  of 
said  infants." 

Tyson  V.  Latrobe,  1^  Md.  325,  "  to  sell  and  dispose  of  the  trust  property 
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the  time  of  the  testator's  death,  his  business  was  mainly 
-carried  on  on  a  lot  one  hundred  feet  in  width,  extending 
from  Belmont  avenue  to  Charlton  street.  lie  also  owned 
two  lots  immediately  adjacent,  one  on  the  north  of  the 
brewery  premises,  and  the  other  on  the  south.  That  on  the 
fiouth  was  fifty  feet  in  width,  and  contained  the  dwelling  in 
which  he  resided  at  the  time  of  his  death.  The  other  was 
larger,  being  one  hundred  and  twenty-five  feet  in  width, 
and,  at  the  time  of  the  testator's  death  was,  in  part,  occu- 
pied by  a  tenant.  He  purchased  it  in  1859.  He  after- 
wards took  down  a  fence  which  separated  it  from  the 
brewery  premises  at  the  time  of  his  purchase,  and  built 
unother  in  the  same  place,  which  was  standing  when  he 
<lied.  Shortly  after  the  testator's  death,  a  brick  stable  was 
<"rected  on  this  lot,  with  the  receipts  of  the  brewery,  which 
Jias  since  been  used  by  the  business.  During  the  years 
1866  and  1867,  a  large  brick  dwelling-house  w^as  also  erected 
•on  this  lot,  at  a  cost  of  over  $20,000,  which  was  paid  for  out 
•of  the  receipts  of  the  business. 

The  complainants  furnished  nearly  all  the  malt  used  in 
the  business  carried  on  under  the  will.  In  the  spring  of 
1871,  there  remained  a  balance  due  to  them  of  over  $85,000. 
On  the  2d  day  of  December,  1871,  the  executors,  under 
power  alleged  to  have  been  conferred  by  the  will,  conveyed 

and  premises  aforesaid,  and  to  apply  the  purchase-money  by  re-invest- 
iment  in  such  other  property  as  to  her  may  seem  best,  &c." 

Hubbard  v.  German  Catholic  Cong.,  34  Iowa  31,  a  religious  society 
authorized  a  committee  to  sell  a  certain  piece  of  land  to  pay  the  debts 
on  another  tract. 

A  power  of  sale  gives  no  right  to  exchange  {Ringgold  v.  Ringgold,  1 
Harr.  &  Gill  11 ;  King  v.  WhUon,  15  Wis.  684 ;  Taylor  v.  Galloway,  1 
Hamm.  104;  Cleveland  v.  State  Bank,  16  Ohio  St.  236 ;  see  Wadsworthvillc 
School  V.  McCully,  11  Rich.  ^^4;  Carrington  v.  Goddin.  13  Gratt.  587);  or 
to  confess  judgment  {Huntt  v.  Townshend,  31  Md.  336)  ;  or  to  accept  an 
■equitable  claim  of  the  grantee  in  part  payment  (  Waldron  v.  McComb,  1 
Hill  [N.  Y.)  HI) ;  or  to  make  a  deed  of 'trust  with  power  in  the  tru- 
■ees  to  sell  as  they  deem  advisable  {Smith  v.  Morse,  2  Cal.  524) ;  or  to 
convey  by  attorney  [Black  v.  Erivin,  Harp.  4II  ;  2  Wms.  on  Fx'rs  944)-  or 
to  make  partition' (5ore^  v.  Rohbins,  30  Cal.  4O8 ;  Perry  on  Trusts  \  769  ; 
Woodhull  V.  Longsireet,  S  Harr.  405,  419  ;  see  AWy-Gen.  v.  Hamilton,  1 
Madd.  122). 
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the  brewery  premises,  with  the  two  lots  adjacent  on  either 
side,  to  Christopher  Wiedenrnayer,  who,  on  the  1st  day  of 
January,  1872,  in  conjunction  with  the  widow,  Johanna 
Laible,  executed  a  mortgage  to  the  complainants  on  the 
same  premises,  to  secure  the  payment  of  $65,000  of  this- 
debt.  The  balance  of  the  debt  was  relinquished  in  order  to 
get  security  for  the  $65,000. 

The  primary  purpose  of  the  present  suit  is  to  compel  the 
payment  of  this  mortgage  by  a  sale  of  the  mortgaged 
premises.  The  validity  of  the  mortgage,  so  far  as  it  afiects 
the  estate  of  the  widow,  is  not  questioned.  The  complain- 
ants are  entitled  to  a  decree  against  her.  The  more 
important  question  is,  Has  it  any  force  against  those  who- 
are  entitled  to  the  fee?  It  is  not  necessary  to  stop  to 
inquire  who  they  are — that  question  was  not  spoken  to  oq 
the  argument — it  is  enough  for  present  purposes  to  know 
that  all  persons  now  in  being,  who  can  claim  any  estate  or 
interest  in  the  mortgaged  premises,  are  before  the  court  as 
parties  to  this  suit.  The  proofs  show,  quite  incontestably, 
that  the  conveyance  to  Wiedenrnayer  was  not  made  in  con- 
summation of  an  actual  sale,  but  was  a  mere  contrivance  to 
enable  him  to  execute  a  mortgage  to  the  complainants.  He 
accepted  it  under  an  arrangement  that  he  should  execute  a 
mortgage  to  the  complainants,  and  then  reconvey  the  lands. 
It  is  not  pretended  that  a  contract  of  sale  and  purchase  was 
made,  or  that  any  price  was  agreed  upon,  or  consideration 
paid  or  given,  other  than  the  execution  of  the  mortgage  to 

Under  a  power  of  sale,  executors  may  sometimes  grant  leases  [Jervoise 
V.  Clark,  6  Madd.  96 ;  Seymour  v.  Btdl,  S  Day  S88 ;  Hedges  v.  Riker,  5 
Johns.  Ch.  163;  Prather  v.  Fooie,  1  Disn.  4^4  >'  Williams  v.  Woodward,  2 
WetuL  487  ,•  Burr  v.  Sim,  1  Whari.  266;  Blake  v.  Sanderson,  1  Gray  333  ; 
see  Bonney  v.  Ridgard,  Cox  Ch.  Cos.  IJfB ;  Simpson  v.  Bathvrst,  L.  R.  (5 
Ch.  App.)  193;  Mitchells  v.  Corbett,  34  Beav.  376;  Hubbard  v.  Elmer,  7 
Wend.  4-^6) ;  and  they  may  sell  by  executory  contract  [Demarest  v.  Ray, 
29  Barb.  563 ;  Shippen  v.  Clapp,  29  Pa.  St.  265 ;  see  Ives  v.  Davenpnrt,  S 
Hill  373)  ;  and  either  at  public  or  private  sale  [Huger  v.  Huger,  9  Rich. 
Eq.217 ;  Perry  on  Trusts  |  770;  see  Jackson  v.  Williams,  50  Ga.  553) ;  or 
make  a  conditional  sale  [Isaac  v.  Farnsworth,  3  Head  275)  ;  but  a  mere- 
quit-claim  deed  is  no  execution  [Towle  v.  Ewing,  23  Wis.  336). 
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the  complainants.  Indeed,  the  parties  to  the  transaction 
did  not  take  the  trouble  to  put  on  it  the  guise  of  a  sale.  No 
reference  to  authorities  is  required  to  show  that  this  was 
not  a  valid  exercise  of  the  power  given  by  the  will.  The 
executors  were  entrusted  with  power  to  make  sale  of  the 
brewery  premises,  in  a  certain  contingency,  but  no  power 
to  donate  the  property,  nor  to  create  preferences  against  it 
in  favor  of  certain  creditors,  to  the  exclusion  of  others.  If 
the  executors  used  the  power  at  all,  they  were  bound  to 
keep  within  its  terms,  and  any  attempt  by  them  to  exercise 
power  in  excess  of  that  delegated,  must  be  held  to  be  simply 
nugatory.  Where  the  creator  of  a  power  defines  the 
method  of  its  execution,  that  method  must  be  strictly 
followed,  so  far,  at  least,  as  may  be  necessary  to  give  eft'ect 
to  his  intent  and  design.  This  rule  is  fundamental.  It  is 
clear  the  conveyance  to  Wiedenmayer  passed  no  title. 

This  being  so,  is  it  possible  to  uphold  the  complainants' 
mortgage?  They  are  not  innocent  purchasers  for  value. 
They  accepted  the  mortgage  as  security  for  a  pre-existing 
debt;  they  neither  paid  nor  surrendered  anything  of  value, 
nor  did  they  enter  into  a  new  and  irrevocable  obligation. 
Besides,  one  of  them  admits  that  he  understood  that 
"Wiedenmayer  had  taken  title  to  the  mortgaged  premises 
merely  for  the  purpose  of  settling  their  claim,  and  to  put 
himself  in  a  position  where  he  could  assist  in  the  settlement 
of  the  estate.  This  was  quite  sufficient  notice  of  the  real 
character  of  the  transaction  to  deprive  them  of  the  character 
of  innocent  purchasers  for  value. 


The  court  may  sometimes  authorize  a  mortgage  of  lands  in  order  to 
pay  debts  or  legacies  [8elby  v.  Cooling.  S3  Beav.  4I8 ;  Holme  v.  Williams, 
8  Sim.  557;  Williamson  v.  Field,  2  Sandf.  Ch.  533;  see,  however,  Brown  v. 
Dazee,  U  Vt.  529;  Mileage  v.  Bryan.  1^9  Ga.  396;  Patapsco  Co.  v.  Morrt- 
son., 2  Woods 395)  ;  whether  they  would  authorize  a  lease  {Treat  v.  Peck, 
5  Conn.  280);  but  the  court  will  not  order  a  sale  where  only  a  power  to 
mortgage  is  given  [Drake  v.  Whitmore,  5  DeG.  &  Sm.  619). 

Whether  a  mortgage  exhausts  a  power  of  sale  {Elliott's  Case,  5  Whart. 
524;  Asay  v.  Hoover,  5  Pa.  St.  21 ;  Piatt  v.  Oliver.  2  McLean  309)  /but 
executors  are  estopped  by  a  mortgage  {People  v.  Miner.  37  Barb.  466; 
Byder  v.  Sissoa,  7  R.  I.  3^1 ;  Barker  v.  McAuley,  4  He'sk.  4^5)  ;  see,  fur- 
ther, 1  A?n.  Law  Reg.  128.— Rep. 
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But  it  was  very  plausibly  argued  by  the  counsel  of  the 
complainants,  that  the  power  to  sell,  conferred  by  this  will, 
embraces,  also,  a  power  to  mortgage,  and  that  if  he  was 
right  in  this  contention,  the  mortgage  should  be  upheld  as 
within  the  power,  for,  although  not  executed  by  the  exec- 
utors themselves,  yet,  having  been  executed  by  their  grantee, 
to  whom  they  conveyed  the  mortgaged  premises  for  the 
purpose  of  having  them  mortgaged  to  the  complainants,  it 
should,  in  a  court  which  deals  mainly  with  the  substance  of 
transactions,  regardless  of  mere  questions  of  form,  be  treated 
as  the  deed  of  the  executors.  My  judgment  rejects  both 
propositions  as  thoroughly  unsound.  The  last  is  much  too 
devious,  and  too  strongly  marked  by  false  suggestions,  if 
not  actual  falsehood,  ever  to  be  recognized  as  the  fit  founda- 
tion of  a  judicial  conclusion. 

The  other  presents  a  question  of  legal  construction.  At 
one  time  it  was  held,  by  the  English  court  of  chancery,  that 
a  power  to  sell  implied  a  power  to  mortgage,  which,  it  was 
held,  was  a  conditional  sale.  Mills  v.  Banks,  3  P.  Wins.  9  ; 
1  Sug.  on  Pow.  513.  As  late  as  1838,  Lord  Coltenham 
declared :  "  So  long  ago  as  the  case  of  Mills  v.  Banks, 
decided  in  1724,  it  seems  to  have  been  assumed  as  settled, 
that  a  power  to  sell  implies  a  power  to  mortgage,  which  is 
a  conditional  sale ;  and  no  case  has  been  quoted  throwing 
any  doubt  upon  that  proposition."  Ball  v.  Harris,  ^  3Iyl.  ^ 
Or.  267.  But  this  was  the  last  occasion  on  which  the  doc- 
trine was  ever  re-afiirmed  as  broadly  as  stated  by  Lord 
Macclesfield  in  Mills  v.  Banks. 

Lord  Langdale,  as  master  of  the  rolls,  held,  in  Haldenby 
V,  Spofforth,  1  Beav.  391,  decided  in  1889,  that  a  power  of 
sale  did  not  necessarily  imply  a  power  to  mortgage,  and 
should  never  be  construed  to  do  so,  except  where  it  was 
clear  that  the  creator  of  the  power  meant  the  estate  should 
be  preserved,  if  possible,  and  merely  gave  direction  to  sell 
as  a  means  of  raising  money  to  answer  a  particular  charge, 
which  could  be  just  as  well  and  as  conveniently  accom- 
plished by  a  mortgage  as  a  sale. 
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Lord  St.  Leonards  laid  down  the  rule  substantially  in  the 
game  form,  in  Stronghill  v.  Anstey,  1  DeG.  31.  ^  G.  64S. 
He  says :  "  Generally  speaking,  a  power  of  sale,  a  power 
of  sale  out  and  out,  for  a  purpose,  or  with  an  object  beyond 
the  raising  of  a  particular  charge,  does  not  authorize  a  mort- 
gage ;  but  where  it  is  for  raising  a  particular  charge,  and  the 
iistate  is  settled  or  devised  subject  to  that  charge,  there  it 
may  be  proper,  under  the  circumstances,  to  raise  the  monej' 
by  mortgage,  and  the  court  will  support  it  as  a  conditional 
sale,  as  something  within  the  power,  and  as  a  proper  mode 
of  raising  money."  Tliis  view  was  adopted  by  Sir  J. 
Romilly,  master  of  the  rolls,  in  Devaynes  v.  Robinson,  3  Jur. 
{N.  S.)  707,  24.  Beav.  86.  Even  a  more  rigid  adherence  to 
the  intent  of  the  creator  of  the  power,  as  shown  by  his 
words,  is  required  by  the  j^ew  York  rule.  There,  a  simple 
power  of  sale,  no  matter  what  its  special  object  may  be, 
will,  in  no  case,  authorize  a  mortgage.  The  court,  in 
Bloomer  v.  Waldron,  3  Hill  361,  said :  "When  the  power  is 
to  sell,  and  something  is  added  over  and  above,  showing 
that  the  power  of  sale  is  not  to  be  taken  in  its  primary 
sense,  but  means  a  power  to  mortgage,  there  the  donee 
may  act  accordingly.  The  principal  may  make  his  own 
vocabulary.  He  may  say :  '  I  authorize  a  sale,  by  which 
word  I  intend  a  mortgage.'"  When  a  man  directs  a  sale  of 
his  land,  whether  his  object  be  to  raise  money  for  a  par- 
ticular purpose  or  not,  he  means  to  put  it  in  the  market  for 
what  it  will  fetch,  and  avoid  the  fluctuation  of  prices. 
There  is  a  substantial  difference  between  raising  money  by 
a  morto-aoce  and  a  sale.  The  rule  is  well  established,  that 
where  one  of  several  methods  of  executing  a  power  is 
clearly  prescribed  by  the  language  of  the  power,  the  donee 
is  not  at  liberty  to  adopt  another,  for,  by  prescribing  one, 
the  others  are  negatived.  Under  these  rules,  it  is  not 
possible  to  read  the  will,  in  this  case,  so  as  to  give  the  exec- 
utors power  to  mortgage.  In  my  judgment,  the  complain- 
ants' mortgage  is  without  legal  force,  except  against  the 
estate  of  the  widow. 
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But  this  conclusion  does  not  dispose  of  tlie  whole  casej 
the  complainants  make  a  further  claim.  They  assert  that 
the  testator,  by  directing  the  continuance  of  his  business, 
embarked  his  estate  in  trade,  and  thereby  created  a  trust, 
and  they,  having  become  creditors  of  the  trust,  have  a  right 
to  ask  that  it  shall  be  administered  in  such  manner  that  their 
debt  shall  be  paid.  It  has  already  been  decided  that  so  umch, 
and  no  more,  of  the  testator's  estate,  as  he  directed  should 
be  employed  in  the  continuation  of  his  business,  with  the 
accumulations  thereon,  stands  charged  in  equity  with  the 
debts  properly  contracted  in  its  prosecution,  and  that  cred- 
itors have  a  right  in  the  first  instance,  without  first  exhaust- 
ing their  remedy  against  the  executors  personally,  to  resort 
to  the  trade  property  for  the  payment  of  their  debts.  Ferry 
V.  Laible,  12  C.  E.  Gr.  I4.6.  The  justness  of  this  conclusion 
and  its  correctness  as  a  legal  proposition,  were  not  ques- 
tioned on  the  final  argument. 

The  main  point  of  difficulty  which  this  branch  of  the  case 
presents  is,  What  shall  be  considered  trade  property  ?  What 
part  of  his  estate  did  the  testator  intend  to  embark  in  the 
brewery  business  ?  The  answer  admits  that  he  carried  on 
the  brewery  business  on  the  lot  one  hundred  feet  in  width, 
extending  from  Belmont  avenue  to  Charlton  street.  At  the 
time  of  his  death,  the  whole  of  this  lot  was  devoted  to  the 
purposes  of  his  business;  it  contained  the  brewery,  the  cel- 
lars, and  other  necessary  buildings  and  appliances  of  the 
business.  In  view  of  the  nature  and  requirements  of  his 
business  (land  and  buildings  being  indispensable  to  its  pros- 
ecution), of  the  uses  to  which  he  had  devoted  this  lot,  and  ot 
his  direction  that  his  business  should  be  continued  in  order 
that  it  might  be  preserved  and  eventually  made  the  property 
of  his  three  sons,  there  can  be  no  doubt  as  to  his  purposes  in 
respect  to  this  lot ;  he  meant  that  it  should  be  the  home  of 
the  business  he  wanted  fostered,  and  that  it  should  ulti- 
mately go,  with  the  business,  to  his  three  sons. 

His  purposes  in  respect  to  the  large  lot  on  the  north ,  the 
one  on  which  the  new  dwelling  was  erected,  can  be  dis- 
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cerned  with  equal  certainty.  He  separated  that  from  the 
brewery  property  by  a  fence,  and  treated  it  as  a  thing 
entirely  distinct  from  the  brewery  premises,  and  as  having 
no  connection  with  the  business  he  wanted  to  perpetuate. 
It  is  manifest,  to  my  mind,  that  he  did  not  mean  to  embark 
this  lot  in  his  post  mortem  venture. 

His  will  in  respect  to  the  other  lot  is  not  so  clear.  I 
think,  however,  he  intended  to  embark  it  in  the  business^ 
and  that  it  should  pass  to  his  sons  as  part  of  the  property 
he  wished  sold  to  them.  It  was  connected  with,  and  used 
in  connection  with,  the  brewery  premises.  Some  of  his 
workmen,  employed  in  the  brewery,  lived  with  him  in  the 
dwelling  on  this  lot,  and  there  w^as  a  passage-way  leading 
directly  from  the  dwelling  into  the  ])rewery.  It  will  also 
be  remembered  that  the  will  directs  that  the  manager  of 
the  business  shall  be  furnished  with  a  dwelling-house  free 
of  rent,  as  part  of  his  compensation.  The  testator  had 
resided  on  this  lot,  where  his  business  was  constantly  under 
his  eye,  and  where  he  could  at  all  times  give  it  such  care 
and  attention  as  were  necessary  to  its  proper  conduct  and 
security.  It  is  reasonable  to  believe  that  he  desired  that  the 
person  who  should  control  it  after  his  death,  should  be  in  a 
position  where  he  could  give  it  the  same  constant  care  and 
attention.  It  is  quite  obvious  that  the  most  important  pur- 
pose of  the  testator's  testamentary  scheme  was  the  perpetu- 
ation of  his  business,  and  we  are  bound  to  read  his  will  in 
the  light  of  this  important  fact.  In  view  of  all  the  circum- 
stances of  the  case,  I  am  convinced  that  he  intended  the 
manager  should  occupy  the  dwelling  on  this  lot  free  of  rent. 
This,  in  my  opinion,  was  a  sufficient  embarkation  of  the 
lot  in  the  trade,  to  render  it  subject  to  the  debts  of  the 
trade. 

In  cases  of  this  character,  I  think  the  court  is  bound,  as 
a  matter  of  common  justice,  to  extend  relief  to  creditors 
with  a  liberal  hand.  According  to  the  usual  course  of 
business,  brewers'  materials  purchased  in  the  fall  are  not 
paid  for  until  the  following  summer,  after  they  have  been 
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converted  into  beer,  and  the  beer  sold..  In  this  case  the 
testator  intended  the  business  should  be  carried  on  on 
credit;  at  least,  he  did  not  provide  a  capital  for  it,  but, 
on  the  contrary,  he  gave  all  his  personal  property  to  his 
wife,  except  the  things  belonging  to  the  brewery.  Hence 
it  would  seem  to  be  quite  clear  that  he  expected  it 
to  be  carried  on  on  credit,  according  to  the  usual  course  of 
the  trade.  The  law,  in  its  benignity,  believes  every  man  to 
be  honest  until  the  contrary  is  shown.  If  the  court  finds  a 
testator  has  directed  a  debt  to  be  contracted,  it  must  believe 
that  he  intended  it  should  be  paid.  Here  the  testator  has 
directed  that  his  business  shall  be  continued  after  his  death. 
That  direction  gives  expression  to  the  most  cherished  pur- 
pose of  his  testamentary  scheme.  Under  the  provisions  of 
his  will,  it  could  not  be  observed  unless  debts  were  con- 
tracted. By  the  continuation  of  his  business,  he  undoubtedly 
hoped  his  bounty  to  his  beneficiaries  would  be  very  largely 
increased.  Either  ignorantl}'-  or  designedly,  he  has  made 
no  express  disposition  of  the  bulk  of  his  estate  except  in  the 
contingency  that  his  widow  shall  die  without  having  con- 
tracted a  second  marriage.  In  this  condition  of  afiPairs,  it 
has  seemed  to  me  that  it  would  hardly  be  too  much  to  say, 
if  we  impute  to  the  testator  the  rectitude  of  purpose  which 
the  law  imputes  to  him,  that  there  is  some  reason  to  believe 
that  he  intended  that  all  his  property  not  transferred  and 
indefeasibly  vested  immediately  on  his  death,  should  stand 
pledged  for  all  debts  fairly  contracted  in  conducting  his 
post  mortem  enterprise.  However,  I  am  not  prepared  to 
adjudge  that  that  is  the  measure  of  relief  to  which  cred- 
itors are  entitled  in  this  case.  The  lot  on  the  south  of  the 
brewery  premises,  I  think,  was  embarked  in  business,  and 
constitutes  part  of  the  trade  property. 

Another  question  remains :  Have  the  creditors  any  rem- 
edy for  the  recovery  of  the  moneys  which  have  been 
wrongfully  expended  in  making  improvements  upon  lands 
not  embarked  in  the  trade?  The  money  thus  expended, 
undoubtedly  constituted    part  of  the   property    equitably 
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bound  for  the  pajiment  of  their  debts.  If  it  had  been 
invested  upon  mortgage,  or  in  the  purchase  of  land,  pur- 
suant to  the  direction  of  the  will,  their  right  to  have  it 
applied  in  satisfaction  of  their  claims  would  be  so  clear 
that  it  would  require  something  more  than  courage  to  dis- 
pute it.  A  testator,  by  a  direction  to  continue  his  trade  or 
business,  creates  a  trust  estate  which  the  court  will  keep 
separate  and  apply  exclusively  to  the  purposes  of  the  trust. 
Owm  V.  Delamere,  15  Eq.  Cas.  139.  This  is  the  foundation 
doctrine  of  all  the  cases.  Ex  parte  Richardson,  3  Madd.  138  ; 
Thompson  v.  Andrews,  1  3Iyl.  ^  K.  116 ;  Cutbush  v.  Cutbush, 
1  Beav.  185 ;  McNeilie  v.  Acton,  4.  DeG.  M.  ^  G.  7U- 

Lord  Eldon  declared  that  the  right  of  creditors  to  have 
the  trade  property  applied  to  the  payment  of  their  claims, 
very  closely  resembled  a  lien.  Ex  parte  Garland,  10  Ves. 
IW.  The  persons  having  the  control  of  the  moneys  thus 
expended  were  trustees ;  the  moneys  were  subject  to  a  trust, 
not  only  in  favor  of  the  beneficiaries  under  the  will,  but 
also  in  favor  of  creditors.  The  application  or  use  they 
made  of  the  moneys  was  an  abuse  of  their  trust,  at  least 
against  creditors,  and  a  fraud  upon  their  rights.  An  abuse 
of  trust  can  confer  no  rights  on  the  person  guilty  of  the 
abuse,  nor  on  those  who  claim  in  privity  with  him,  simply 
as  donees.  No  change  in  the  form  or  nature  of  the  trust 
property  will  divest  the  trust  or  impair  the  rights  of  the 
cestui  que  trust.  Lord  Ellenborough  said,  in  what  has  been 
appropriately  styled  his  masterly  judgment,  in  Taylor  v. 
Plumer,  3  Mau.  ^  Sel.  575 :  "  It  makes  no  difference  in  rea- 
son or  law,  into  whatever  form  different  from  the  original 
the  change  has  been  made,  for  the  product  of  or  substitute 
for  the  original  still  follows  the  nature  of  the  thing  itself, 
as  long  as  it  can  be  ascertained  to  be  such,  and  the  right 
only  ceases  when  the  means  of  ascertainment  fail,  which  is 
the  case  when  the  subject  is  turned  into  money,  and  merged 
and  confounded  in  a  general  mass  of  the  same  description. 
The  difficulty  which  arises,  then,  is  a  difficulty  of  fact,  and 
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not  of  law."  This  is  the  established  law  of  this  state. 
Shaler  v.  Troiobridge^  1  Stew.  595. 

The  only  duty  remaining  is,  to  apply  the  legal  rule  just 
quoted.  This  duty,  in  my  judgment,  is  not  embarrassed  by 
any  difficult}'  of  fact.  It  is  indisputed  that  certain  moneys 
subject  to  a  trust  in  favor  of  creditors,  have  been  converted 
into  buildings  erected  on  lands  belonging  to  persons  who 
had  no  right  to  the  moneys  as  against  creditors.  If  they 
are  permitted  to  retain  the  buildings  without  paying  for 
them,  or  making  restitution  in  any  other  form,  they  will  be 
allowed  to  withhold,  against  the  rightful  owners,  the  pro- 
ceeds of  a  breach  of  trust,  committed  by  their  ancestor  for 
her  and  their  joint  benefit,  and  that,  too,  when  the  product 
of  or  substitute  for  the  trust  property,  is  not  only  plainly 
distinguishable,  but  is,  figuratively  speaking,  before  tlie 
eyes  of  the  court,  and  can,  according  to  its  established 
methods  of  procedure,  be  estimated  and  valued,  and 
sequestered  for  the  benefit  of  the  rightful  owners.  Under 
such  a  state  of  facts,  there  ought  to  be  no  doubt  as  to  the 
power  of  the  court.  There  is  no  difficulty  in  ascertaining 
the  value  of  the  buildings,  or  of  the  land  in  which  they  are 
incorporated.  It  is  familiar  practice,  in  actions  for  parti- 
tion, to  direct  an  inquiry  to  ascertain  the  value  of  improve- 
ments, where  one  tenant  in  common  has  erected  buildings 
on  the  lands  held  in  common,  and,  in  case  of  a  sale,  to 
decree  compensation  to  him  out  of  the  proceeds  of  sale. 
Hall  V.  Piddock,  6  C.  E.  Gr.  311 ;  Doughaday  v.  Crowell,  3 
Stock.  201;  Ohert  v.  Obert,  1  Hal  Ch.  397 ;  Brookjieldv.  Wil- 
liams, 1  Gr.  Ch.  34.1.  There  is  no  alchemy  in  the  mere 
fact  of  incorporation.  The  rule  of  practice  just  mentioned 
was  an  invention  of  equity  to  remedy  injustice  and  prevent 
the  loss  of  rights.  It  is  peculiar  to  no  special  form  of  action, 
but  may  be  adopted  in  any  case  whenever  it  is  necessary  to 
the  promotion  of  justice. 

In  any  ordinary  case,  where  the  owner  of  the  land  im- 
proved was  of  full  capacity,  and  in  a  position  to  protect 
himself,  the  proper  course  of  procedure,  I  think,  would  be 
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to  direct  an  inquiry  to  ascertain  the  amount  of  trust  funds 
wrongfully  expended,  and,  when  this  fact  was  found,  to 
decree  its  payment,  or,  in  case  of  default,  that  the  land 
should  be  sold.  That  course  is  impracticable  in  this  case, 
but  this  one  will  be  adopted :  If  it  shall  hereafter  appear 
that  the  funds  wrongfully  expended  in  the  construction  of 
buildings  are  necessary  for  the  payment  of  the  debts  of  the 
trade,  a  sale  of  the  land,  with  the  buildings,  will  be  ordered. 
After  the  sale,  a  reference  will  be  ordered  to  ascertain  the 
full  market  value  of  the  laud,  exclusive  of  the  buildings, 
and  without  reference  to  the  sum  bid  at  the  sale  ;  the  sum 
thus  ascertained  as  the  full  market  value  of  the  land,  will 
be  set  apart  out  of  the  proceeds  of  sale,  for  the  benefit  of 
the  persons  who  may  appear  hereafter  to  be  entitled  to  the 
land,  and  the  balance  will  be  applied  in  liquidation  of  the 
debts.  This  course  will  give  the  beneficiaries  under  the 
will  all  they  were  ever  entitled  to,  and  all  they  can  ask,  if 
they  are  honest,  and  will  give  the  creditors  such  protection 
as  may  be  awarded  to  them,  without  possibility  of  wrong  to 
others. 

John  Laible  Jr.,  the  manager  appointed  by  the  will,  died 
in  March,  1873.  His  representative  is  before  the  court,  by 
cross-bill,  seeking  to  have  the  balance  due  for  his  compen- 
sation under  the  will,  declared  a  lien  on  the  trade  property 
and  assets.  I  know  of  no  rule,  legal  or  equitable,  which 
will  sustain  this  claim.  •  None  was  mentioned  on  the  argu- 
ment which,  in  my  judgment,  gives  it  the  least  support.  In 
the  absence  of  a  pledge,  or  contract,  or  some  special  equity 
entitling  one  creditor  to  preference  over  another,  equality 
is  always  equity.  That  maxim  must  prevail  in  this  case. 
All  creditors  occupy  the  same  rank.  If  there  is  enough  to 
pay  each  in  full,  all  must  be  paid ;  if  not,  the  assets  must 
be  distributed  among  them  equally,  in  proportion  to  the 
amount  of  their  respective  debts.  This  suit  is,  in  fact,  a 
suit  by  a  creditor  for  the  discovery  of  assets  held  in  trust 
for  creditors,  and  to  have  the  trust  executed  and  the  assets 
properly  administered.     It  must  be  so  treated. 
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Mj  conclusions  upon  the  whole  case  are : 

First — The  complainants'  mortgage  is  valid  against  the 
estate  of  the  widow,  but  invalid  against  every  other  estate 
attempted  to  be  charged  thereby. 

Second — The  trade  property  and  assets,  including  all 
gains  which  have  been  made  thereon,  constitute  a  fund 
which  equity  will  treat  as  pledged  for  the  payment  of  all 
debts  properly  contracted  in  the  trade. 

Third — The  real  estate  embarked  by  the  testator  in  the 
continuation  of  his  business,  consisted  of  the  first  and  sec- 
ond tracts  described  in  the  complainants'  bill ;  these,  with 
the  implements,  fixtures  and  personal  property  of  the 
business,  whether  owned  by  the  testator  at  the  time  of  his 
death  or  purchased  with  the  proceeds  or  property  of  the 
trade  since,  should  be  held  to  be  the  trade  property  proper, 
and  should  be  converted  into  money,  under  the  direction 
of  the  court,  and  be  applied  first,  and  before  resort  is  had 
to  any  other  fund  for  the  payment  of  the  debts. 

Fourth — All  the  creditors  of  the  business  are  entitled  to 
share  pro  rata  in  the  distribution  of  its  assets,  in  case  they 
are  not  sufficient  to  pay  all  in  full,  and  to  that  end  an 
inquiry  should  be  ordered  to  ascertain  who  they  are,  and 
the  amount  of  their  respective  claims. 

Fifth — If  sufficient  money  is  not  realized  from  the  trade 
property  and  assets  proper,  to  pay  all  the  debts,  together 
with  the  costs  and  expenses  of  administration,  resort  should 
be  had,  in  the  mode  already  indicated,  to  the  buildings 
erected  with  the  moneys  of  the  trade. 

The  decree  should  be  settled,  upon  notice. 
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The  Mutual  Life  Insurance  Company  of  Xew  York 

V. 

John  Norris. 

1.  To  constitute  an  equitable  estoppel,  the  defendant  must  have  done 
an  act,  or  made  an  admission,  the  natural  effect  of  which  was  to  influ- 
ence the  conduct  of  the  complainant,  and  which  has  induced  him  to 
change  his  position  or  condition,  so  that,  if  the  defendant  is  afterwards 
permitted  to  deny  the  truth  of  his  words  or  conduct,  the  complainant 
must  suffer  harm. 

2.  Where  the  complainant's  act  (which  he  says  he  was  induced  to 
do  by  the  defendant's  representation  or  act)  appears  to  be  rather  the 
result  of  his  own  will  or  judgment  than  the  product  of  the  defend- 
ant's representation  or  act,  there  can  be  no  estoppel. 


On  final  hearing  on  bill,  answer  and  replication,  and  proofs 
taken  orally. 

Mr.  E.  Q.  Keasbey,  for  complainants 
Mr.  Robert  S.  Green,  for  defendant. 

The  Yice-Chancellor. 

This  is  a  foreclosure  suit.  No  question  is  raised  as  to  the 
validity  of  the  complainants'  mortgage ;  the  dispute  is  con- 
fined to  the  complainants'  right  to  tack  to  their  mortgage 
debt  a  payment  made  by  them  in  discharge  of  an  assessment 
imposed  upon  the  mortgaged  premises  by  the  municipality 
within  which  they  are  situate. 

The  mortgage  provides  that  the  defendant  shall  pay  all 
taxes,  charges  and  assessments  imposed  by  law  upon  the 
mortgaged  premises,  as  soon  as  the  same  become  payable, 
and  that,  in  case  he  does  not,  it  shall  be  lawful  for  the  com- 
plainants to  pay  them  and  add  them  to  the  debt  secured  by 
their  mortgage.  The  mortgaged  premises  are  situate  in  the 
city  of  Ehzabeth.  Prior  to  the  execution  and  registry  of 
the  complainants'  mortgage,  the  mortgaged  premises  were 
38 
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assessed  with  part  of  the  cost  of  a  pavement  laid  on  a  street 
adjacent  to  them,  and  they  were  subsequently  sold  to  the 
city  for  a  term  of  years,  for  the  payment  of  this  assessment. 
This  assessment  is  the  subject  of  the  dispute  in  this  case. 
They  were  also  sold  several  times,  after  the  execution  of  the 
complainants'  mortgage,  for  the  payment  of  other  imposi- 
tions. These  sales  did  not,  without  additional  action,  affect 
the  complainants'  rights.  The  charter  provides  that  the 
rights  of  a  mortgagee,  whose  mortgage  shall  have  been 
recorded  before  a  sale  for  a  tax  or  assessment  is  made,  shall 
not  be  divested  until  he  has  had  six  months'  written  notice 
of  the  sale,  and  an  opportunity  to  redeem.  Such  notice  was 
given  to  the  complainants,  and  they  thereupon  required  the 
defendant  to  pay  the  assessment  in  controversy,  and  also  the 
other  charges  for  which  the  mortgaged  premises  had  been 
sold.  They  aggregated  over  $2,000.  The  defendant  pro- 
fessed inabilit}'  to  comply  with  this  requirement,  but  stated 
that  if  the  complainants  would  make  hira  a  further  loan,  to  be 
secured  by  the  pledge  of  other  real  estate,  the  money  should 
be  used  to  pay  these  burdens.  To  this  end  he  made  a  formal 
application  for  another  loan,  upon  a  stipulation  that,  if  it  was 
granted,  the  money  should  be  applied  as  already  stated. 
His  application  was  rejected,  and  the  complainants  after- 
wards paid  the  assessment  in  dispute,  and  also  the  other 
charges  in  arrear,  and  took  an  assignment  of  the  rights  of 
the  city  against  the  mortgaged  premises. 

At  the  time  these  transactions  took  place,  both  parties 
regarded  the  assessment  in  question  as  valid.  Subsequently, 
the  court  of  errors  and  appeals  declared  that  that  portion  of 
the  charter,  by  force  of  which  it  was  imposed,  was  a  nullity. 
Bogeri  v.  City  of  Elizabeth,  12  C.  E.  Gr.  568.  This  adjudi- 
cation deprived  the  assessment  of  all  legal  warrant.  Unless, 
therefore,  the  complainants  can  show  something  in  support 
of  their  claim,  possessing  greater  efficacy  than  the  law^ 
under  which  the  assessment  was  made,  they  are  not  entitled 
to  recover.  They  insist  that  the  defendant's  application  for 
a  loan,  accompanied  as  it  was  by  a  promise  that  the  money 
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should  be  used  to  pay  the  assessment,  was  such  an  admis- 
sion of  its  validity  as  will,  in  equity,  preclude  him,  after 
they  have  acted  on  it,  from  disputing  it. 

They  rest  their  right  to  recover  on  an  equitable  estoppel. 
To  constitute  such  an  estoppel,  the  defendant  must  have 
done  an  act  or  made  an  admission,  the  natural  effect  of 
which  was  to  influence  the  conduct  of  the  complainants,  and 
which  has  induced  them  to  change  their  position  or  condi- 
tion, so  that,  if  he  is  now  permitted  to  deny  the  truth  of  his 
words  or  conduct,  the  complainants  must  suffer  harm.  Jus- 
tice Elmer,  in  Phillipshurg  Bank  v.  Fuhner,  2  Vr.  55,  said : 
"  To  constitute  an  estoppel  in  pais  there  must  be  an  admis- 
sion intended  to  influence,  or  of  such  a  nature  as  will  natu- 
rally influence,  the  conduct  of  another,  and  so  change  his 
condition  as  materially  to  injure  him  if  the  party  making  it 
is  allowed  to  retract  it."  In  the  case  under  consideration, 
both  parties  seem  to  have  acted  in  ignorance  of  what  the 
actual  state  of  the  law  was.  Where  both  parties  have  equal 
opportunities  of  knowledge,  and  they  both  act  in  ignorance 
of  the  real  state  of  the  case,  and  the  complainant's  act, 
which  he  says  was  induced  by  the  defendant,  appears  to  be 
rather  the  result  of  his  own  will  or  judgment  than  the  con- 
sequence of  the  defendant's  act  or  representation,  there  can 
be  no  estoppel.  Baldwin  v.  Richman,  1  Stock.  399  ;  Richman 
V.  Baldwin,  1  Zah.  JfiS.  The  main  purpose  of  the  doctrine 
is  to  prevent  fraud;  there  can,  therefore,  be  no  estoppel 
without  fraud,  either  actual  or  legal.  Hence,  to  impart  this 
virtue  to  a  representation,  it  must  be  made  by  a  person  with 
knowledge  of  the  truth,  or,  what  is  the  same  thing  in  legal 
ethics,  by  a  person  whose  duty  it  is  to  know  the  truth,  to 
one  who  is  ignorant  of  it.  And  he  must  make  it  with  the 
intention  of  influencing  the  conduct  of  another,  or  under 
fiuch  circumstances  as  to  show  that  he  had  reason  to  believe, 
when  he  made  it,  that  it  would  influence  the  conduct  of 
another.  KxiU  v.  Jersey  City,  8  C.  E.  Gr.  84,.  He  who  seeks 
to  take  advantage  of  an  estoppel,  must  show  that  he  has  been 
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misled   by  the   works  or  conduct  of  another,     Dewees  v. 
Manhattan  Ins.  Co.,  6  Vr.  366. 

The  case  made  against  the  defendant  is,  in  my  judgment, 
devoid  of  every  element  of  an  estoppel.  The  complainants 
paid,  not  because  they  reposed  confidence  in  the  defendant's 
judgment  or  representation  that  the  assessment  was  valid,, 
but  because  they  themselves  thought  it  was  valid,  and  that 
its  payment  was  necessary  to  preserve  their  rights.  In  the 
whole  of  the  business  the  complainants  were  represented  by 
a  lawyer  distinguished  alike  for  learning  and  acumen,  and 
it  is  quite  incredible  that  either  he  or  they  were  influenced 
in  the  slightest  degree  by  any  statement  of  a  legal  proposi- 
tion which  the  defendant  may  have  made,  either  directly  or 
inferentially.  It  is  much  easier  to  believe  that  the  defend- 
ant was  influenced  by  the  complainants'  conduct  than  that 
their  action  was  induced  by  his.  His  application  for  a  loan 
was  the  natural  result  of  their  demand  upon  him  to  pay, 
and  when  their  counsel  urged  him  to  pay  the  assessment, 
he  had  a  right  to  understand  that  their  counsel  knew  of  no 
reason  why  it  should  not  be  paid,  and  of  no  ground  upon 
which  its  validity  could  be  assailed. 

The  complainants  are  only  authorized  to  add  to  their 
mortgage  debt  payments  which  they  have  made  in  dis- 
charge of  burdens  imposed  upon  the  mortgaged  premises  by 
authority  of  law;  the  payment  in  question  having  been 
made  in  discharge  of  an  imposition  made  without  legal 
warrant,  is  not  recoverable. 


Hugh  J.  Jewett,  receiver  of  the  Erie  Railway  Company,. 

V. 

SiGMUND  Dringer  and  another. 

1.  This  court  cannot  entertain  a  bill  of  review  to  revise  a  decree 
entered  here  upon  remittitur  from  the  court  of  errors  and  appeals, 
reversing  the  decree  of  this  court. 
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2.  But  this  court  may,  upon  a  sufficient  case  being  made  under  an 
original  bill,  give  relief  against  the  judgment  of  any  judicial  tribunal. 


On  petition  for  leave  to  file  a  bill  of  review. 
Mr.  A.  B.  Woodruff,  for  petitioner. 
Mr.  Chrtlandt  Parker,  contra. 

The  Vice-chancellor. 

This  case  is  again  before  this  court.  "When  heard  here 
originally,  the  complainant's  bill  was  dismissed  as  to  both 
defendants  (^  Slew.  174).  From  that  judgment  the  com- 
plainant appealed,  and  the  appellate  tribunal  reversed  it 
as  to  the  defendant  Sigmund  Dringer,  and  affirmed  it  as  to 
the  other  defendant  [S  Stew.  291).  Since  then  a  decree  has 
been  made  in  this  court  against  Dringer,  in  conformity  to 
the  judgment  of  the  court  of  last  resort.  Dringer  now 
applies  for  leave  to  file  a  bill  of  review,  for  the  purpose  of 
having  this  court  review  the  decree  entered  here  upon  the 
remittitur  from  the  higher  court.  His  application  rests 
upon  two  grounds — fraud  in  the  procurement  of  the  judg- 
:ment  against  him,  and  newly-discovered  evidence. 


Note. — In  Needier  v.  Kendall,  Finch  Ji.68,  on  an  appeal  from  a  decree 
in  chancery  to  the  house  of  lords,  the  appellants  petitioned  to  be 
allowed  to  examine  witnesses,  but  the  petition  and  appeal  were  both 
dismissed.  On  a  subsequent  bill  of  review  in  chancery, — Held,  that 
tlie  defendants  must  answer  or  demur  thereto. 

In  Bleight  v.  Mcllvoy,  If,  Mon.  IJ^^  an  order  dismissing  a  bill  of  review 
in  a  lower  court,  after  an  affirmance  above,  was  affirmed  on  the  ground 
that  although  such  bill  would  lie,  yet  the  complainant  had  not  shown 
himself  aggrieved  by  its  dismissal. 

In  Singleton  v.  Singleton,  8  B.  Mon.  3Ji.O,  a  verdict  of  a  jury  on  an  issue 
out  of  chancer}',  as  to  the  validity  of  a  will,  affirmed  by  the  court  of 
appeals,  was  held  not  to  prevent  infants,  interested  in  the  estate,  and 
not  made  parties  before,  from  filing  a  bill  of  review  below,  in  order  to 
set  up  new  fiicts.  See  Brown  v.  Keyser,  53  Ind.  85 ;  Brewer  v.  Botoman, 
S  J.  J.  Marsh  394. 

In  Bush  V.  Madeira,  14  B.  Mon.  212,  an  order  granting  a  demurrer  to 
a  bill  of  review  filed  below,  after  an  affirmance  of  a  previous  order  of 
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Has  this  court  power  to  give  the  petitioner  what  he  asks  ? 
The  solution  of  this  question  depends  on  the  answer  wliich 
must  be  given  to  another  :  Whose  judgment  is  it  he  seeka 
to  have  reviewed — the  judgment  of  this  court,  or  that  of  the 
court  of  errors  and  appeals  ?  This  court  may,  undoubtedly, 
review  its  own  judgments,  and  the  appropriate  method,  to 
that  end,  is  a  bill  of  review.  The  judgments  of  all  other 
judicial  tribunals  may  also  be  impeached  in  this  court,  for 
fraud.  Davis  v.  Headley,  7  C.  E.  Gr.  115 ;  Doughty  v. 
Doughty^  1  Stew.  581.  This  court  will  also  grant  relief 
against  a  judgment  at  law,  on  the  ground  that  a  fact  mate- 
rial to  the  merits  has  been  discovered  since  the  trial  (but 
too  late  to  be  available  at  law),  which  could  not,  by  ordi- 
nary diligence,  have  been  discovered  before.  Mulock  v» 
3fidock,  1  Stew.  15  ;  Kerr  on  Ivj.  33.  But,  in  such  cases,  the 
party  claiming  to  be  aggrieved  must  ask  relief  by  original 
bill,  and  exhibit  a  case  which,  as  an  independent  matter  of 
equity  cognizance,  entitles  him  to  relief.  To  this  extent,  I 
suppose,  the  judgments  of  every  judicial  tribunal  of  this 
state,  whether  superior  or  inferior,  are  subject  to  review  \\y 
this  court. 

But  the  petitioner  does  not  seek  to  attack  the  judgment 
in  question  by  an  original  bill.     He  asks  leave  to  proceed 

the  chancellor,  such  bill  of  review  being  applied  for  on  the  ground  of 
newly-discovered  evidence,  was  reversed.  See  Bennett  v.  Brown,  66 
Oa.  S16. 

In  some  states,  it  is  regulated  by  statute.  Parker^ s  Appeal,  61  Pa.  St. 
1^78;  Longworth  v.  Sttirges,  4  Ohio  St.  690;  Enos  v.  Boardman,  2  Tyler  271. 

In  Lyon  v.  Merritt,  6  Paige  JflS,  an  order  of  the  court  of  appeals, 
affirming  one  by  the  chancellor,  directing  that  a  note  should  be  can- 
celled, was  held  tn  be  conclusive  unless  leave  to  apply  to  the  chancel- 
lor for  a  modification  had  been  reserved  above.  Also,  XJtica  Ins.  Co.  v. 
Lynch,  2  Barb.  t'h.  57^;  Dodd  v.  Astor,  Id.  395 ;  White  v.  Atkinson,  2 
Call  me-,   Price  V.  Campbell  5  Call  115. 

In  Clayton  v.  Wardell,  2  Bradf.  1,  a  decree  of  the  surrogate  as  to  the 
legitimicy  of  one  C.  A.,  was  reversed  by  the  court  of  appeals,  and  the 
cause  remanded  for  an  accounting  &c. — Held,  that  an  application  below 
to  furnish  additional  proofs  as  to  C.  A.'s  legitimacy  must  be  denied. 
Also,  North  Carolina  R.  R.  Co.  v.  Swepson,  73  N.  C.  316. 

In  Campbell  v.  Price,  3  Miinf.  9.27,  a  mistake  was  made  in  entering  a. 
decree  of  affirmance  by  the  court  of  appeals,  the  amount  of  the  decree- 
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by  an  entirely  different  method.  If  the  judgment  sought 
to  be  reviewed  had  remained  in  the  court  of  errors  and 
appeals,  and  was  now  in  course  of  execution  there  by  the 
process  of  that  tribunal,  I  take  it  to  be  too  clear  for  argu- 
ment, that  this  court  could  not,  by  bill  of  review,  revise, 
change  or  affirm  it.  Because  it  is  remitted  to  this  court  to 
be  carried  into  effect  here,  does  it  thereby  become  subject  to 
the  control  of  this  court  for  revision,  reversal  or  correction, 
or  any  less  the  judgment  of  the  court  pronouncing  it?  The 
court  of  errors  and  appeals  is  not  a  court  of  final  process, 
but  when  a  cause  is  finally  determined  there,  the  judgment 
is  remitted  to  the  court  of  original  jurisdiction  in  which 
the  cause  originated,  merely  for  the  purpose  of  being  car- 
ried into  effect.  Gardner  v.  State,  1  Zab.  557.  It  becomes 
a  judgment  in  the  court  of  original  jurisdiction  for  that 
purpose  and  no  other.  With  respect  to  causes  going  up  on 
appeal  from  this  court,  the  direction  of  the  law  is,  that  after 
the  court  of  errors  and  appeals  shall  have  finally  decided 
a  cause,  the  record  shall  be  remitted  to  this  court,  together 
with  a  copy  of  the  order  or  decree  of  the  court  of  errors 
and  appeals,  which  order  or  decree  it  shall  be  the  duty  of  the 
court  of  chancery  to  carry  into  effect  [Rev.  215  §  15).  This 
court  must  carry  such  order  or  decree  into  effect  according 

being  thereby  stated  to  be  payable  in  currency  when  it  ought  to  have 
been  sterling.  On  subsequent  application  to  the  chancellor,  he  cor- 
rected the  error;  but,  on  appeal,  this  order  was  reversed.  The  com- 
plainant then  filed  a  bill  of  review  before  the  chancellor,  both  on  the 
original  decree  and  subsequent  order.  To  this  bill  the  defendant 
demurred.  The  bill  of  review  was  thereupon  dismissed,  and  this  order 
of  dismissal  aflarmed  on  appeal.  See  San  Francisco  Sav.  Soc.  v.  Thomp- 
son, Sit  Cat.  76. 

In  Rice  v.  Carey,  4  Ga.  558,  after  a  decree  had,  a  bill  of  review 
thereon  was  filed,  to  which  defendant  put  in  a  demurrer  which  was 
overruled,  and  that  order  thereupon  appealed  from.  The  appeal  was 
dismissed  for  want  of  proper  parties.  The  plaintiff  then  filed  another 
bill  of  review  on  the  order.  To  this  the  defendant  filed  a  plea,  that 
since  the  making  of  the  order  the  plaintiff  had  appealed,  and  that  the 
dismissal  of  his  appeal  was  equivalent  to  an  affirmance.  Plaintiff's 
demurrer  to  this  plea  was  overruled,  an  exception  taken  thereto,  and 
error  assigned.— iJeW,  (1)  That  the  former  dismissal  was  tantamount 
to  an  affirmance.     (2)  That  a  bill  of  review  for  error  apparent  on  the 
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to  its  plain  intent  {Snoiohill  v.  Snowhill,  1  Gr.  Ch.  SO) ;  and 
in  doing  so  it  must  confine  itself  strictly  within  its  allotted 
sphere — which  is  the  faithful  enforcement  of  the  command 
of  the  superior  tribunal — and  it  must  not,  in  any  way, 
attempt  to  evade,  impede  or  defeat  such  command.  Hale 
V,  Lawrence,  2  Zab.  72. 

The  obstacle  standing  across  the  path  which  this  court 
must  take  to  give  the  petitioner  what  he  asks,  seems  to  me 
to  be  insuperable.  As  already  remarked,  this  court,  under 
a  bill  of  review,  can  only  revise  its  own  judgments.  The 
truth  of  this  proposition  is  self-evident.  The  judgment  the 
petitioner  seeks  to  have  reviewed  by  this  court,  is  not  the 
judgment  of  this  court,  except  for  a  single  purpose,  namely, 
to  be  carried  into  eflect;  for  all  other  purposes  it  is  the  judg- 
ment of  the  court  of  last  resort,  and,  as  such,  must  be 
respected  and  obeyed  by  this  court.  It  is  here,  not  as  the 
result  of  the  deliberation  of  this  court — this  court  reached  a 
conclusion  the  exact  opposite  of  that  expressed  by  the  present 
judgment — but  by  command  of  the  law.  Had  the  peti- 
tioner asked  this  court  to  proceed  by  bill  of  review  to  look 
into  and  revise  a  judgment  of  the  court  of  errors  and 
appeals,  remitted  to  the  supreme  court  to  be  carried 
into  effect,  his  application  would  be  so  palpably  irregular 
that  it  would  be  difficult  not  to  regard  it  as  an  attempt  to 

face  of  the  decree  would  not  lie  in  the  court  below  after  an  affirmance 
on  appeal. 

In  Winston  v.  Johnson,  2  Munf.  305,  a  decree  on  a  creditor's  bill  was 
affirmed  above,  and  the  cause  remitted  for  an  accounting.  After  the 
master's  report,  a  bill  of  review  was  filed,  because  the  report  was  taken 
ex  parte  [See  Galloway  v.  Galloway,  2  Baxt.  328],  and  confirmed  at  the 
session  following,  contrary  to  the  practice  of  the  court,  and  that  the 
decree  ought  not  to  have  been  against  the  defendants  jointly.  An 
order  of  the  chancellor  dismissing  such  bill,  was  affirmed.  Also,  Has- 
kell V.  Bauol,  1  Mc Cord's  Ch.  22. 

In  Dennison  v.  Goehring.  6  Pa.  St.  Jf02,  an  order  dismissing  a  bill  of 
review  of  a  decree  affirmed  by  the  supreme  court  on  appeal,  such  bill 
setting  forth  error  in  law  appearing  in  the  body  of  the  decree,  was 
itself  affirmed  on  appeal.      Also,  Grant  v.  Ludlow.  8  Ohio  St.  1,42. 

In  Southard  v  Russell,  16  How.  54,7,  a  decree  holding  a  certain  transac- 
tion to  constitute  an  absolute  conveyance  of  lands,  was  reversed  by  the 
supreme  court,  which  held  it  to  be  only  a  mortgage,  and  remanded  the 
cause.     Thereupon  a  bill  of  review  was  filed  in  the  court  below,  on  the 
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trifle  with  the  court ;  and  yet,  such  an  application  would  be 
identical,  in  principle,  with  that  now  before  the  court. 

This  consideration  alone  exhibits  very  clearly,  as  I  think, 
the  manifest  inability  of  this  court,  necessarily  incident  to 
its  subordinate  position,  to  do  what  the  petitioner  asks.  To 
my  mind  the  question  is  free  from  diflficulty  as  a  matter  of 
primary  principle.  Our  government,  for  the  proper  admin- 
istration and  enforcement  of  the  laws,  has  created  several 
difierent  tribunals,  and  assigned  to  each  certain  powers  and 
duties.  Some  it  has  made  superior  to  others,  and  to  the  supe- 
rior it  has  given  power  to  supervise  the  action  of  the  others. 
Under  such  a  system,  unless  each  keeps  strictly  within  its 
allotted  sphere,  and  the  subordinate  yield  obedience  to  the 
decrees  of  the  superior,  strife  and  disorder  must  necessarily 
ensue,  and  eventually  the  law  will  be  overthrown  and  jus- 
tice defeated. 

On  the  argument,  King  v.  Rucbnan,  7  C.  E.  Gr.  551,  was 
referred  to  as  tending  in  its  result,  if  not  by  its  argument, 
to  give  countenance  to  the  opposite  view.  I  do  not  think 
it  is  possible  so  to  understand  it.  On  the  contrary,  I  under- 
stand that  case  to  declare  two  propositions  very  plainly  : 
First,  that  a  case  once  decided  in  a  court  of  last  resort  is, 
as  between  the  parties,  conclusively  and  forever  decided; 


ground  of  newly-discovered  evidence,  to  impeach  the  character  of  wit- 
nesses already  examined.  The  court  below  dismissed  the  bill,  and  this 
decree  was  aflBrmed  on  appeal.  Also,  United  Slates  v.  Knight,  1  Black 
JfSS  f  Allen  V.  Barksdale,  1  Head  238 ;  San  Francisco  Sav.  Soc.  v.  Thomp- 
son, SJ,.  Cal.  76. 

In  Stallworth  v.  Blum,  50  Ala.  JjB,  a  decree  given  against  a  defendant 
below,  was  affirmed  on  appeal.  Thereupon  he  filed  a  bill  of  review 
before  the  chancellor  who  rendered  the  decree,  to  set  it  aside  for 
fraud  &c.  The  chancellor  ordered  it  dismissed,  and  this  order  was 
affirmed,  on  the  ground  that  no  review  below  lies  after  an  affirmance. 
Also,  Kinsell  v.  Feldman,  28  Iowa  Ifil ;  Ryerson  v.  Eldred,  IS  Mich.  490. 

While  an  appeal  is  pending  on  a  decree,  the  court  below  cannot 
grant  a  bill  of  review  thereon  {Willan  v.  Willan,  16  Ves.  89;  Field  v. 
Williamson,  4  Sandf.  Ch.  613;  see  Slason  v.  Cannon,  19  Vt.  219;  Terry 
v.  Commercial  BayiJc,  2  Olto  4-54)  ;  but  the  hearing  on  the  appeal  may  be 
stayed  (Tomlinsonv.  Tomlinson,  10  Rich.  Eq.  300;  Longworthv.  Sturges, 
6  Ohio  St.  143)  ;   an  abandonment  of  the  appeal  estops  a  subsequent 
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and,  second,  that  such  a  tribunal,  in  virtue  of  its  inherent 
power,  is  entirely  competent  to  give  relief  against  its  own 
judgments,  if  they  have  been  procured  by  fraud,  or  are 
the  result  of  misapprehension,  and  also  to  remedy  mistakes 
and  correct  errors  in  its  proceedings. 

As  a  matter  of  practice,  I  think  the  question  must  also 
be  regarded  as  settled.  The  only  authority  supporting  the 
petitioner's  view,  which  has  come  under  my  observation,  is 
MeCall  V.  Graham,  1  Hen.  ^  Mun.  13.  It  was  there  held, 
by  the  superior  court  of  chancery  of  the  Richmond  district 
of  Virginia,  that  while  a  court  of  equity  of  original  juris- 
diction could  not  entertain  a  bill  of  review  to  revise  the 
decree  of  an  appellate  court,  for  errors  of  law  apparent  on 
the  face  of  the  decree,  it  had  jurisdiction,  by  means  of  a 
bill  of  review,  to  give  relief  against  such  decree  if  new 
evidence  had  been  discovered.  The  court  decided  the  ques- 
tion by  simply  asserting  the  power,  without  attempting  to 
vindicate  it  by  either  argument  or  the  citation  of  authority. 
Such  a  precedent  can  hardly  be  esteemed  a  safe  guide. 
Chancellor  Walworth,  upon  a  similar  application,  reached 
the  opposite  conclusion.  In  Stafford  v.  Bryan,  2  Paige  Jf£,  ^7, 
he  said  :  "  If  this  court  can  review,  on  new  evidence,  a 
decree  affirmed  in  the  court  of  dernier  resort,  it  can  also 


application  for  a  bill  of  review  [Bennett  v.  Bell,  10  Rich.  Eq.  461;  Halt 
V.  Wolcott,  10  Mass.  218 ;  see  Gilchrist  v.  Buie,  1  Dev.  &  Bat.  Eq.  346, 
354;  Maghee  v.  Collins,  27  Ind.  83 ;  Benedict  v.  Thompson,  Walk.  Ch.  4^6/ 
Person  v.  Merrick,  5  Wis.  231 ;  Mitchell  v.  Berry,  1  Mete.  [Ky.)  602) ;  the 
jrrnnting  of  a  bill  of  review  below  does  not  prevent  an  appeal  [O^Hara 
V.  McConnell,  3  Otto  150). 

The  court  of  appeals  will  not  grant  a  bill  of  review  on  one  of  its  own 
decrees  [Bernal  v.  Donegal,  3  Dow  133,  157 ;  Atfy-Gen.  v.  Ward,  1  Myl.  & 
C'r.  4W  >  United  States  v.  Knight,  1  Black  488  ;  Burn  v.  Poang,  3  Desauss. 
616 ;  Perkins  v.  Lang,  1  McCord's  Ch.  31,  note;  Johnson  v.  Lewis,  1  Rich. 
Eq.  390 ;  American  Bible  Society  v.  Hollister,  1  Jones  Eq.  10 ;  McGregor  v. 
Gardner,  16  Iowa  538 ;  Pope  v.  Pope,  4  Pick.  128 ;  Cox  v.  Brecdlove,  2  Ye.rg. 
499  ;  Wilson  v.  Wilson,  10  Yerg.  200;  Beazley  v.  Mershon.  6  B'ish  424;  Cos- 
ten's  Appeal,  13  Pa.  Si.  292;  Lewis  v.  Morton,  6  Man.  138 ;  People  v.  jYeu; 
York,  25  Wend.  252;  see,  however,  Barman  v.  McDaniels,  6  Vt.  177 ;  <':irr 
V.  Green,  Rich.  Eq.  Gas.  405 ;  Neal  v.  Robinson,  1  Dick.  15  ;  Wynn  v.  Wynlt, 
11  Leigh  584) ;  ^>uD  in  some  states  such  riglit  is  jriv^^n  I)'.-  statute  (Luck- 
ett  v.  White,  10  Gill  <&  J.  480;  Pinkney  v.  Jay,  12  Id.  69;  Slason  v.  Cannon, 
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review  a  decree  which  has  been  reversed  there ;  but  I 
doubt  the  authority  of  the  chancellor  to  do  it  in  either  case, 
unless  that  court  has  expressly  reserved  to  him  that  right." 
Barbon  v.  Stearic,  1  Vern.  4-^6,  had  been  cited  in  the  case 
just  mentioned  as  a  precedent  for  the  right,  but  Chancellor 
"Walworth  held  that,  when  properly  understood,  it  was  an 
authority  decidedly  the  other  way.  The  bill  in  that  case, 
which  was  partly  an  original  bill  and  partly  a  bill  of 
review,  charged  the  defendant  with  having  committed  a 
fraud  to  defeat  the  administration  of  justice.  It  alleged 
that  the  defendant  had,  pending  an  appeal  to  the  house  of 
lords,  suppressed  a  very  important  piece  of  evidence  by 
burning  a  deed  on  which  the  complainant's  title  rested,  and 
by  that  means  had  procured  a  decree  in  his  favor.  It 
expressly  disclaimed  any  intention  to  impeach  the  decree 
of  the  house  of  lords  in  the  court  of  chancery,  but  asked 
the  aid  of  that  court  to  compel  the  defendant  to  make  dis- 
covery, in  order  to  enable  the  complainant,  when  the  house 
of  lords  should  be  in  session,  to  apply  to  it  for  relief.  The 
defendant  demurred.  Lord  Chancellor  King  overruled  the 
demurrer  and  ordered  the  defendant  to  answer,  but  directed 
the  cause  to  rest  at  that  point.  It  is  quite  obvious  the  suit 
was  entertained  by  the  court  of  chancery  merely  in  aid  of  a 
proceeding  to  be  instituted  in  the  house  of  lords,  as  soon  as 
it  should  be  in  session,  for  the  detection  of  a  fraud  alleged 
to.  have  been  perpetrated  to  obstruct  justice. 

The  case  presents  merely  a  question  of  method.  The 
petitioner  asks  this  court  to  review,  by  means  of  a  bill  of 

19  Vt.  219;  Bowditch  Ins.  Co.  v.  Winslow,  3  Gray  415;  Elliot  w.  Cochran^ 
1  Cold.  389;  Longworth  v.  Sturges,  fy  Ohio  St.  690,  6  Id.  143). 

Another  bill  of  rpview  cannot  be  pranfed  after  one  allowed  or  dis- 
missed {Den7i7/  V.  Filmer,  2  Ch.  Can.  133.  1  Vern.  135;  Pitt  v.  Arglasse, 
1  Vern.  441 ;' 6'trailcr  V.  Bi/rd,  7  Ohio  330;  Caen  v.  Funk,  26  Ind.  2S!J ; 
Alexander  v.  Smith,  4  Sm.  <&  Marsh.  258;  Respass  v.  McClanahan,  Flird. 
[Ky.)  342 ;  see  Moss  v.  Baldock,  1  Phil.'  118 ;  Burr  ell  v.  Burrell,  10 
Mass.  221). 

The  case  of  Stafford  f.  Bryan,  2  Paige,  45,  which  criticises  Barbon  v. 
Stearic,  1  Vern.  4I6,  is  itself  criticised  in  Longworth  v.  Stiirges,  4  Ohio 
St.  715.— Rev. 
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review,  the  judgment  of  the  court  of  errors  and  appeals  ; 
in  other  words,  he  asks  this  court,  by  a  proceeding  purely 
supervisory  in  its  character,  to  determine,  upon  certain  new 
facts  he  proposes  to  put  in  evidence,  whether  the  judgment 
of  the  court  of  errors  and  appeals  is  right  or  not.  That,  I 
think,  this  court  is  not  authorized  to  do.  But  this  conclu- 
sion does  not  leave  the  petitioner  remediless,  if  he  has 
really  suffered  a  grievance  which  this  court  is  competent  to 
redress.  This  court  will  be  open  to  him  whenever  he  can 
come  here  with  an  original  bill,  exhibiting  a  state  of  facts 
which  renders  it  plain  that  it  will  be  against  conscience  and 
right  to  let  his  adversary  execute  his  judgment,  and  that  it 
was  not  possible  for  him,  by  the  exercise  of  ordinary  care 
and  diligence,  to  have  discovered  those  facts  sooner.  Equity 
delights  to  relieve  the  victims  of  fraud,  accident  and  mis- 
take, but  they  must  seek  its  aid  in  the  methods  appointed 
by  law. 

The  petition  must  be  dismissed,  with  costs. 


Maria  Mulock 

V. 

"William  G.  Mulock, 


1.  A  deed  of  gift  will  always  be  set  aside  in  equity,  even  in  a  case 
free  from  actual  fraud,  whenever  it  is  clearly  shown  that  the  deed  does 
not,  in  a  material  respect,  conform  to  the  intention  of  the  grantor,  or 
that  he  executed  it  under  a  total  misapprehension  as  to  its  eflfect. 

2.  A  son  who  occupies  towards  his  mother  a  position  of  trust  and 
confidence,  is  bound,  if  his  mother  desires  to  make  a  deed  of  gift  to 
him  for  a  large  part  of  her  estate,  to  see  that  the  deed,  in  all  substan- 
tial particulars,  conforms  to  her  intention,  and  that  ehe  fully  under- 
stands its  nature  and  effect ;  otherwise  the  deed  will  be  set  aside. 

3.  A  court  of  equity  never  lends  its  aid,  at  the  instance  of  the  donee, 
to  reform  a  voluntary  deed. 
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On  final  hearing  before  the  vice-chancellor,  on  bill  and 
answer  and  proofs  taken  orally. 

Mr.  Joseph  Coult  and  Thomas  N.  Mc  Carter,  for  complainant. 

Mr.  John  Whitehead,  and  Mr.  David  R.  Gamiss,  of  New 
York,  for  defendant. 

The  Yice-Chancellor. 

This  is  a  suit  by  a  mother  against  her  son,  to  avoid  three 
deeds  made  by  the  former  to  the  latter.  Two  of  them 
wore  executed  on  the  19th  day  of  October,  1871,  and  the 
other  April  6th,  1872.  Together  they  transferred  real 
estate,  situate  in  the  city  of  ilTewark,  worth,  at  the  time  they 
were  made,  nearly  $150,000.  They  were  purely  voluntary, 
being,  as  the  defendant  claims,  deeds  of  gift.  The  property 
thus  conveyed,  together  with  two  gifts  alleged  to  have  been 
subsequently  made  to  the  son,  constituted  more  than  one- 
half  of  the  mother's  whole  fortune.  At  the  date  of  the 
deeds,  she  was  about  seventy -five  years  old,  and  the  son 
thirty-one.  She  had  eight  other  children.  The  relations 
between  the  mother  and  the  son  were  of  the  most  confi- 
dential character.  His  influence  over  her  was  very  great. 
He  admits  that  she  reposed  great  confidence  in  him,  and 
relied  implicitly  on  whatever  he  said ;  that  he  had  full  com- 
mand of  all  her  business;  that  whenever  she  wanted  to 
know  anything  about  her  aftairs,  she  applied  to  him.  He 
received  all  her  moneys,  and  controlled  their  disbursement, 
and  attended  to  the  preparation  and  execution  of  all  the 
papers  which  it  was  necessary  for  her  to  execute  in  the 
management  of  her  business.  In  the  management  of  her 
estate,  he  was,  to  a  very  great  extent,  the  mind  and  will 
that  controlled  it,  and  she,  simply  the  hand  by  which  he 
wrought  his  purposes. 

On  the  defendant's  own  showing,  it  is  obvious  his  posi- 
tion was  one  of  high  trust  and  confidence,  where  he  was 
bound,  both  by  honor  and  law,  not  only  to  abstain  from 
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everything  like  craft  and  guile,  but  to  be  generously  just 
and  fair;  to  cast  behind  him  even  a  wish  to  use  his 
mother's  trust  in  him  as  a  means  of  personal  advantage  or 
selfish  profit. 

The  bill  presents  a  bad  case  of  fraud.  It  alleges  that  the 
complainant  was  induced  to  execute  the  two  deeds  first  in 
date,  under  a  belief  that  they  were  releases.  She  held  a 
mortgage  upon  certain  lands  situate  in  East  New'ark,  which 
had  been  divided  into  building  lots  and  mapped,  and  she 
had  been  in  the  habit,  whenever  a  lot  was  sold,  of  releasing 
it  from  the  lien  of  her  mortgage.  Five  or  six  such  releases 
had  been  executed  prior  to  the  date  of  the  deeds.  She  says 
that  when  she  executed  the  two  deeds  now  under  considera- 
tion, she  supposed  they  w-ere  releases,  releasing  the  lien  of 
her  mortgage  from  lots  which  the  mortgagor  had  sold. 

The  defendant  says  all  the  gifts  to  him  were  made  in 
execution  of  a  purpose  long  cherished  by  his  mother,  and 
which  originated  in  a  desire  expressed  by  his  father  that,  in 
the  distribution  of  the  property  he  gave  her  by  his  will,  a 
larger  share  should  be  allotted  to  him  than  to  the  other 
children.  He  also  says  that  the  two  deeds  first  executed 
were  prepared  after  she  had  repeatedly  directed  him  to 
have  them  prepared,  and  that  he  read  them  to  her  in  the 
presence  of  a  person  who,  in  consequence  of  his  participa- 
tion in  the  transaction,  and  close  identification  with  the 
defendant  in  the  whole  of  this  business,  would  undoubtedly 
have  corroborated  the  defendant's  evidence  on  this  point,  if 
he  could.  But  he  sw^ears  the  deeds  were  not  read.  He 
says,  that  just  before  the  complainant,  the  defendant  and  he 
went  together  to  the  ofifice  of  the  notary  before  whom  the 
deeds  were  executed,  the  defendant  came  into  the  room 
where  the  complainant  and  he  were,  and  said  :  "  Ma,  I  have 
got  those  deeds  from  Newark;  if  you  will  go  and  sign 
them,  Mr.  Riker  can  take  them  and  have  them  recorded. 
I  did  not  hear  any  reading  of  the  deeds  at  all."  He  also 
says  that  they  went  to  the  office  of  the  notary;  that  the 
notary  asked  the  complainant  if  she  understood  what  she 
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was  signing,  and  thej  talked  some,  and  then  she  signed  the 
papers,  after  which  they  were  put  up  and  handed  to  him, 
and  he  brought  them  to  Newark. 

Just  here  it  is  important  to  state  that  this  witness,  when 
speaking  of  the  third  deed,  which  he  said  he  had  prepared 
at  the  complainant's  request,  said  :  "When  this  last  deed 
was  executed,  nothing  was  said  about  a  release ;  the  com- 
plainant knew — it  could  not  be  otherwise  but  what  she 
knew — that  she  was  signing  a  deed,  but  the  others  I  have 
got  nothing  to  say  about."  When  we  consider  the  position 
and  relations  of  this  witness,  his  part  in  the  transaction,  and 
his  opportunities  of  knowdedge ;  that  he  had  the  two  deeds 
first  in  date  prepared  at  the  request  of  the  defendant,  and 
took  them  from  Newark  to  the  residence  of  the  complainant 
in  New  York,  and  there  delivered  them  to  the  defendant, 
and  not  to  the  complainant;  that  he  remained  over  night 
in  the  house  of  the  complainant,  and  had  a  conversation 
with  her,  alone,  next  morning,  but  made  no  allusion  to  the 
munificent  act  she  was  about  performing  towards  her  son ; 
and,  although  he  was  then  her  agent  to  collect  the  rents  of 
the  properties  he  knew  she  was  about  to  convey,  he  evinced 
no  curiosity  to  know  from  her  what  were  to  be  his  relations 
in  the  future,  in  respect  to  them,  towards  her;  that, 
although  he  knew  she  had  divested  herself  of  all  title,  but 
did  not  know  that  it  was  understood  that  the  rents  should 
be  reserved  to  her,  he  continued,  up  to  the  time  the  deeds 
were  repudiated  as  fraudulent,  to  treat  her  as  the  owner  of 
the  properties,  collecting  the  rents  in  her  name,  taking  out 
insurance  in  her  name,  and  making  repairs  in  her  name ; 
that,  at  almost  all  the  important  transactions  brought  under 
review  in  this  case,  he  seems,  most  fortunately  for  the 
defendant,  to  have  been  present,  but  how  or  why  it 
happened  so  he  cannot  very  satisfactorily  explain ;  and  that 
when  the  mother's  denunciation  of  the  son's  conduct  con- 
strained him  to  leave  her  house,  he  took  up  his  abode  with 
this  man — his  statement,  just  quoted,  amounts  to  some- 
thing more  than  a  simple  confession  of  ignorance.    I  regard 
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it  as  absolutely  certain  that,  if  these  deeds  are  the  product 
of  fraud,  that  this  person  actively  and  consciously  assisted 
in  its  perpetration. 

The  deed  of  April  6th,  1872,  embraced  two  lots— No.  587 
Broad  street,  and  No.  27  Cross  street.  The  complainant 
admits  that,  under  a  representation  by  Riker  that  the  title 
to  lot  587  Broad  street  was  defective,  and  would  probably 
be  the  subject  of  litigation,  and,  on  his  advice,  she  con- 
sented to  convey  it  to  the  defendant,  and  directed  a  deed  to 
be  prepared  accordingly.  She  says  a  deed  was  afterwards 
presented  to  her  for  execution,  and  she  signed  and 
acknowledged  it  without  its  being  read  to  her,  under  the 
belief  that  it  simply  conveyed  the  lot  she  had  directed  to  be 
inserted.  Riker,  on  the  contrary,  says  that  she  directed 
both  lots  to  be  included,  and  both  he  and  the  defendant 
swear  that  the  deed  was  read.  The  defendant  says  it  was 
read  to  her  before  they  went  to  the  notary's  office,  and 
Riker  says  it  was  read  to  her  by  the  notary,  at  his  request, 
after  they  got  there.  The  notary  has  not  been  examined. 
Some  time  after  the  execution  of  this  deed,  he  removed 
from  New  York  City  to  the  state  of  Missouri.  The  defend- 
ant, though  aware  of  his  place  of  residence,  has  not  deemed 
it  advisable  or  necessary  to  make  the  requisite  efibrt  to  get 
his  evidence. 

If  we  accept  the  evidence  on  the  part  of  the  defence  as 
entirely  accurate,  still  it  is  not  at  all  certain  that  the  com- 
plainant executed  the  deed  fully  understanding  what  it 
embraced.  It  is  not  pretended  that  any  explanation  Avas 
made  by  which  the  complainant  was  told,  simply  and  plainly, 
that  the  deed  embraced  the  two  lots.  All  that  is  claimed  is 
that  the  whole  deed  was  read.  If  this  work  was  performed 
by  the  notary,  it  is  very  probable  the  reading  was  so  rapid 
and  indistinct  as  to  be  in  a  great  measure  unintelligible. 
Any  reading  to  an  unprofessional  person,  or  a  person  not 
familiar  with  the  terms  used  in  describing  lands,  unaccom- 
panied by  an  explanation  expressed  in  simple  language, 
would    be   quite   as   likely   to    mislead   or   confuse   as   to 
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enlighteu.  But  let  me  say,  in  addition,  I  think  there  is 
great  reason  to  doubt  the  truthfulness  of  a  story  which,  in 
effect,  says  that  this  old  lady  quietly  submitted  to  the  inflic- 
tion of  having  this  long  paper  read  to  her,  the  most  of 
which  was  mere  jargon  to  her,  without  the  slightest  expres- 
sion of  impatience  or  any  inquiry  as  to  its  necessity  or  use. 
What  was  the  reason  for  this  purely  ceremonial  caution  ? 
She  had  directed  the  preparation  of  the  deed;  she  was  sur- 
rounded by  persons  in  whose  integrity'  she  had  the  utmost 
confidence;  she  was  not  consummating  a  bargain  where  her 
interest  and  self-protection  demanded  she  should  be  watchful 
and  cautious ;  her  trusty  son  was  at  her  side,  and  the  act  she 
was  about  to  perform  was  the  bestowal  of  a  gift  upon  him ; 
under  such  circumstances,  it  seems  to  me,  anything  like  a 
mere  ceremonial  caution,  directed  entirely  by  another,  would 
have  been  promptly  resented,  not  only  as  a  useless  infliction, 
but  an  impertinent  interference. 

I  am  compelled,  moreover,  to  say  that  neither  the  demeanor 
of  these  witnesses  while  giving  evidence,  nor  their  evi- 
dence itself,  inspired  my  confidence.  Their  evidence  bears 
marks  which  furnish  cause  for  serious  distrust ;  it  is  marked 
b}'  evasion,  an  unnatural  forgetfulness  and  an  affected 
ignorance  and  dullness.  iSTo  one  can  read  the  testimony  of 
either  without  observing  that,  while  their  recollection  is  full 
and  fresh  on  every  point  which  an  unprofessional  mind 
would  deem  indispensable  to  the  establishment  of  the  fact 
that  the  deeds  were  legally  executed,  they  have  no  recol- 
lection whatever  of  those  minor  circumstances  and  details 
naturally  and  almost  unavoidably  forming  a  part  of  such  a 
transaction,  and  wiiich  usually  fasten  themselves  upon  the 
memory  more  firmly  than  its  more  important  features,  ^or 
do  I  think  any  one  can  fail  to  see  that  the  circumstances 
attending  these  very  important  transactions,  as  they 
describe  them,  are  unnatural  and  improbable.  Why,  the 
bestowal  of  these  princely  gifts  excited  no  more  wonder  in 
the  mind  of  Riker,  nor  gratitude  in  the  heart  of  the  son,  than 
if  the  mother  had  passed  over  to  the  son  a  ten-dollar  bank 
39 
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note.  The  deeds  are  produced  and  executed  without  a  word 
being  uttered  bj  either  as  to  the  unusual  character  of  the 
transaction ;  nor  is  it  said  the  mother  spoke  a  single  word 
in  justification  or  explanation  of  her  act,  though  by  it  she 
was  bestowing  upon  one  of  her  children  nearly  as  much  as 
she  could  give  the  other  eight  altogether.  Nor  does  it 
appear  that  she  accompanied  the  gift  with  the  slightest 
admonition  as  to  prudence,  or  the  least  expression  of  a  hope 
that  the  son  would  remain  faithful  to  his  filial  obligations. 
Usually,  some  remark  of  that  nature  would  be  the  natural, 
and  almost  inevitable,  accompaniment  of  such  an  act. 

But  it  is  insisted  that  an  admission  by  the  complainant, 
made  in  August,  1872,  has  been  proved,  which  conclusively 
demonstrates  that  the  deeds  were  her  conscious,  deliberate 
and  voluntary  acts.  The  admission  is  proved  by  two  per- 
sons, a  husband  and  wife.  It  is  said  it  was  made  to  the 
wife  first,  and  immediately  afterwards  repeated  to  the  hus- 
band, in  the  presence  of  the  wife.  The  husband  says,  the 
complainant  said  that  she  had  transferred  or  deeded  all  her 
property  in  Newark  to  the  defendant,  and  also  a  brown 
stone  house  in  the  city  of  New  York,  but  he  was  not  to  have 
full  control  of  it  until  after  her  death ;  the  property  was  to 
be  repaired  out  of  the  rents,  the  defendant  was  also  to  have 
enough  of  them  to  pay  his  personal  expenses,  and  the  bal- 
ance was  to  be  paid  over  to  her  as  long  as  she  lived.  She 
also  said  that  the  property  she  had  thus  disposed  of  did  not 
embrace  her  whole  estate ;  she  had  considerable  left,  and  on 
her  death  that  was  to  be  equally  divided  among  the  defend- 
ant and  her  other  children.  The  wife's  recollection  difl'ers 
80  widely  from  that  of  her  husband,  in  almost  every 
material  point,  that,  in  the  absence  of  cogent  proof  to  the 
contrary,  it  would  be  very  difficult  to  believe  that  they  were 
attempting  to  reproduce  the  same  conversation.  She  says 
the  complainant  told  her,  when  they  were  alone,  that  the 
defendant  should  have  all  her  property ;  it  had  belonged  to 
his  father;  she  had  given  her  daughters  all  she  intended  to 
give  them,  and  the  defendant  should  have  the  remainder; 
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fihe  did  not  specify  the  property,  but  said  he  was  to  take  all 
the  balance.  She  further  says  that  her  husband  came  up 
just  at  this  point  in  the  conversation,  and  that  the  complain- 
ant repeated  to  him  what  she  had  just  before  said  to  her. 
She  heard  both  the  original  statement  and  its  repetition. 

It  is  needless  to  remark  that  the  discrepancy  between 
these  two  narratives  is  fundamental  and  irreconcilable — the 
one  speaks  of  a  purpose  fully  executed,  embracing  part  only 
of  the  complainant's  estate,  the  other  of  a  purpose  resolved 
upon  but  unexecuted,  embracing  the  whole  of  her  estate. 
Both  witnesses  are  doubtless  honest,  but  the  question  is, 
Which  is  right  ?  Fortunately,  the  proper  determination  of 
■this  case  does  not  turn  upon  the  solution  of  that  question. 

Even  if  we  look  at  the  deeds  brought  in  judgment  solely 
from  the  defendant's  standpoint,  and  take  his  story  of  their 
origin  and  history,  as  giving  the  whole  truth,  still,  in  my 
judgment,  it  is  the  duty  of  the  court  to  declare  them 
invalid.  They  are  absolute  in  terms,  giving  the  defendant 
not  only  a  full  estate  in  the  lands  conveyed,  but  a  perfect 
■and  absolute  right  of  present  enjoyment.  In  this  respect, 
it  is  admitted,  the  deeds  do  not  conform  to  the  intention 
of  the  grantor,  nor  to  the  understanding  of  the  grantee. 
The  defendant  swears  that  his  mother  said  she  would  give 
'him  the  properties,  but  would  keep  the  rents,  and  that  he 
said,  very  well.  He  also  says,  she  said  so  at  the  time  the 
deeds  were  made,  and  that  that  has  always  been  the  under- 
standing between  them. 

The  complainant's  act,  in  making  the  gifts,  was  an  act  of 
pure  grace ;  she  was  at  liberty  to  impose  such  conditions  as 
she  saw  iit,  and  the  defendant  was  bound,  both  in  law  and 
honor,  to  see  that  what  she  intended  to  reserve  was  secured 
to  her  as  fully  and  as  perfectly  as  that  which  she  intended 
to  give  was  granted  to  him.  He  was  bound  to  do  some- 
thing more  than  practice  the  utmost  good  faith ;  his  posi- 
tion made  it  his  duty  to  see  that  the  instruments  to  be  exe- 
cuted by  his  mother  were  sufficient,  legally,  to  carry  her 
whole  scheme  or  purpose  into  effect — not  simply  a  part — 
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and,  also,  that  she  fully  uuderstood  their  nature,  effect  and 
consequences,  A  failure  in  any  one  of  these  important 
duties  was  a  fraud. 

The  legal  principles  to  be  applied  in  testing  the  validity 
ot  these  deeds,  I  think  I  am  bound  to  consider  settled  in 
this  court.  A  deed  of  gift  will  always  be  declared  invalid 
by  a  court  of  equity,  even  in  a  case  unsmirched  by  fraud,, 
whenever  it  is  clearly  proved  that  the  deed  does  not,  in  a 
material  respect,  conform  to  the  intention  of  the  grantor, 
or  that  he  executed  it  under  a  total  misapprehension  as  to 
its  effect.  Garnsey  v.  Miindy,  9  C.  JE.  Gr.  243;  Story's  Eq. 
Jur.  §  706b.  According  to  the  judgment  of  Lord  Eldon,  in. 
a  case  so  familiar  that  I  need  not  name  it,  the  question  is 
not,  did  the  grantor  execute  the  deed  voluntarily,  but,  with 
full  knowledge  of  the  nature,  effect  and  consequences 
which  the  law  gives  it.  To  be  upheld,  it  must  be  the  pure,, 
voluntary  and  well-understood  act  of  the  grantor's  mind. 
Said  Vice-Chancellor  Stuart,  in  Anderson  v.  Elsworth,  7  Jur. 
{N.  S.)  1052,  3  Gif.  154-:  "  This  court  never  can  recognize 
any  deed  which  is  a  mere  voluntary  deed  of  gift,  when  it 
appears  that  there  was  any  defect  in  the  understanding  of 
the  nature  of  the  gift  on  the  part  of  the  donor ;  if  the  deed 
be  tainted  with  a  want  of  complete  understanding  of  its 
nature  by  its  author,  the  court  must  treat  it  as  invalid,  and 
consider  that  the  property  did  not  pass."  The  same  prin- 
ciple has  been  stated  and  applied  in  Houghton  v.  Houghton^. 
15  Beav.  278 ;  Toker  v.  Toker,  31  Bcav.  6U  ;  Phillipson  v. 
Kerry,  32' Beav.  628  ;  Lister  v.  Hodgson,  L.  R.  {4  Eq.  Gas.)  30; 
Coutts  V.  Acworth,  L.  JR.  {8  Eq.  Cas.)  558  ;  Wallaston  v.  Tribey 
L.  R.  {9  Eq.  Cas.)  44.  The  wisdom  and  justice  of  this 
principle  are  obvious  to  every  mind.  Its  application  to  this 
case  is  conspicuously  pertinent,  and  its  effect  most  righteous. 

The  deeds  cannot  be  reformed.  A  court  of  equity  never 
lends  its  assistance  to  enforce  the  specific  performance  of  a 
voluntary  contract,  where  no  consideration  emanates  from 
the   party   asking    performance.       Fi^y  on  Spec.  Perf.  71; 
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Groves  v.  Groves,  3  You.  ^  Jer.  163 ;  Story's  JEJq.  Jur. 
§  787.  Ill  Lister  v.  Hodgson,  ubi  supra,  Lord  Rorailly, 
master  of  the  rolls,  said:  "What  I  consider  to  be  set- 
tled by  the  cases  is  this,  that  if  a  voluntary  deed  is 
incomplete,  this  court  will  not  compel  the  completion 
of  an  imperfect  instrument ;  the  court  will  never  inter- 
fere to  enforce  a  contract  for  the  due  execution  of  a  vol- 
untary deed."  And  in  Tuimer  v.  Collins,  L.  R.  (7  Ch. 
App.)  34^,  Lord  Hatherly  said  :  "  It  has  always  been  said, 
and  truly,  that  there  is  great  difficulty  in  reforming  a  vol- 
untary deed,  because,  if  any  part  of  it  is  shown  to  be  con- 
trary to  the  intention  of  the  parties,  you  can  only  deal  with 
it  by  setting  the  whole  aside."  Like  views  were  expressed 
in  Pliillipson  v.  Kerry,  ubi  supra,  and  Brown  v.  Kennedy,  9 
Jur.  {N.  S.)  1166,  33  Beav.  133. 

All  three  of  the  deeds  must  be  adjudged  invalid  as  to  all 
the  lands  described  in  them.  No  distinction  can  be  made 
in  favor  of  the  lot  No.  587  Broad  street.  If  the  defendant's 
evidence  is  believed,  he,  either  designedly  or  negligently, 
permitted  his  mother  to  convey  that  lot  to  him  by  a  deed 
■which,  by  its  terms,  gave  him,  as  he  knew  or  ought  to  have 
known,  a  great  deal  more  than  she  intended.  And  if  the 
evidence  on  the  part  of  the  complainant  is  believed,  it  is 
shown  to  be  so  thoroughly  infected  with  fraud,  as  to  one 
lot,  that  no  part  of  it  can  be  allowed  to  stand.  Under 
neither  view  can  any  part  of  that  deed  be  held  to  be  valid. 
After  a  very  careful  and  patient  examination  of  this  case,  I 
:am  compelled  to  say  the  conviction  left  upon  my  mind  by 
the  evidence  is,  that  the  defendant  has  been  guilty  of  some- 
thing worse  than  a  mere  legal  fraud. 

The  complainant  is  entitled  to  a  decree,  with  costs. 
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V. 

TuE  Executor  of  Hugh  Wallace,  deceased,  and  others. 

1.  Parties  having  no  common  interest,  but  asserting  several  and  dis- 
tinct rights,  cannot  unite  as  plaintiffs  in  the  same  suit. 

2.  A  misjoinder  of  plaintiffs  must  be  taken  advantage  of  by  demur* 
rer  ;  if  the  defendant  answers,  the  objection  will  be  considered  waived.. 

3.  But,  even  when  so  waived,  if  the  effect  of  the  misjoinder  is  such 
as  to  embarrass  the  court,  or  to  prevent  it  from  doing  complete  jus- 
tice, the  court  may,  of  its  own  motion,  dismiss  the  complainant. 

4.  The  court  will  usually  dismiss,  when  it  appears  that  the  separate^ 
interests  of  the  co-plaintiffs  are  of  such  a  nature  that  they  are  likely, 
in  the  future  progress  of  the  cause,  to  come  into  conflict,  and  thus 
transform  the  suit  into  a  contest  between  the  plaintiffs. 

5.  Equity  will  reform  deeds  for  the  correction  of  mistakes,  but,  to 
warrant  the  exercise  of  this  power,  the  proof  of  mistake  must  be  clear 
and  satisfactory. 


On  final  hearing  on  bill  and  answer,  and  proofs  taken 
before  a  master. 

Mr.  John  S.  Ajyplegate,  for  complainants. 
Mr.  Chilion  Rohhins,  for  defendants. 

The  Vice-Chancellor. 

This  is  a  suit  for  the  reformation  of  two  deeds.  The  case 
of  the  complainants  may  be  summarized  as  follows  :  Hugh 
Wallace  died  in  March,  1871,  leaving  a  will,  by  which  he 
gave  his  executor  power  to  sell,  either  at  public  or  private 
sale,  all  his  real  estate  except  a  lot  devised  to  one  of  his 
children.  At  the  time  of  his  death,  the  testator  was  seized 
of  a  tract  of  land  situate  in  the  town  of  Red  Bank,  Mon- 
mouth county,  with  a  frontage  on  Mechanic  street  of  two 
hundred  feet,  and  extending  back  one  hundred  and  fifty 
feet.     Some  years  before  his  death,  the  testator  had  divided 
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this  tract  into  building  lots,  of  forty  feet  each,  and  had  a 
map  made  of  it.  Afterwards,  he  laid  out  a  street  upon  the 
map,  so  as  to  cover  nearl}^  the  whole  of  one  of  the  lots, 
though  it  was  never  used  as  a  street,  nor  opened  for  use. 
In  April,  1872,  the  executor  named  in  the  will,  made  a 
verbal  contract  with  the  complainant  Hendrickson,  to  sell 
to  him  the  western  half  of  this  tract  for  $1,500,  and,  on  the 
12th  of  the  same  month,  executed  a  deed  to  him  in  fulfill- 
ment, as  it  was  supposed,  of  the  contract.  In  July,  1872, 
the  executor  sold  the  residue  of  the  tract  to  the  com- 
plainant Sherman,  for  the  same  price  for  which  he  had  sold 
the  other:  and,  on  the  3d  of  December,  1872,  he  executed  a 
deed  to  Sherman,  conveying  to  him,  as  it  was  supposed, 
what  he  was  entitled  to  under  his  contract.  The  prepara- 
tion of  the  deeds  was  entrusted  entirely  to  the  executor, 
and,  when  the}'  were  delivered,  they  were  accepted  by  the 
grantees  without  examination,  and  sent  at  once  to  the 
clerk's  office  for  record.  The  grantees  seem  to  have 
reposed  the  utmost  confidence  in  the  executor's  honesty  and 
carefulness,  and  to  have  acted  as  though  anything  coming 
from  him  might  be  safely  accepted  without  scrutiny.  It 
was  subsequently  discovered  that  the  deeds  did  not  convey 
all  the  lands  the  grantees  had  purchased.  Instead  of  giving 
each  a  frontage  on  Mechanic  street  of  one  hundred  feet,  as 
they  were  entitled  to  according  to  the  terms  of  their  con- 
tracts, Hendrickson's  deed  conveys  eighty  feet  of  the  west- 
ern part,  and  Sherman's  deed  eighty  feet  of  the  eastern 
part,  leaving  a  strip  forty  feet  in  width  lying  between  them. 
The  object  of  the  present  suit  is  to  have  these  deeds  so 
reformed  as  to  embrace  the  whole  tract  purchased  by  each. 

The  suit  is  undefended  by  the  vendor.  The  beneficiaries 
under  the  will  of  the  testator  have  been  made  parties,  and 
three  of  them  have  answered,  denying  that  the  contracts  of 
purchase  embraced  the  land  in  controversy. 

The  summary  of  the  complainants'  case,  as  just  given, 
shows,  very  plainly,  a  misjoinder  of  parties.  Parties  having 
no   common   interest,    but   asserting   several   and   distinct 
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rights,  cannot  unite  and  seek  redress  in  a  joint  suit,  though 
their  several  rights  of  action  may  be  against  the  same 
person.  Story's  Eq.  PL  §  279.  The  complainants  purchased 
distinct  parcels  of  land,  by  separate  contracts,  made  at  dif- 
ferent times,  and  neither,  therefore,  has  the  slightest  inter- 
est in,  or  connection  with,  the  contract  of  the  other.  They 
have  no  community  of  interest  whatever.  The  only  respect 
in  which  it  can  be  said  that  they  have  the  same  interest  is, 
that  their  positions  are  similar.  They  each  happen  to  have 
a  right  of  action  against  the  same  person,  for  causes  almost 
identical  in  their  facts.  This,  however,  is  not  sufficient  to 
give  them  a  joint  right  of  action. 

Misjoinder  of  plaintiffs  is  an  objection  never  treated  with 
favor  at  the  final  hearing.  As  a  general  rule,  a  defendant 
must  avail  himself  of  it  by  demurrer,  or  lose  it  forever.  If 
he  attempts  to  answer  the  complainant's  case,  by  answering 
on  the  merits,  the  objection  will  be  considered  waived,  so 
far  as  he  is  concerned,  and  the  court  will  proceed  to  make  a 
decree  regardless  of  it,  if  it  can  do  justice  to  all  parties. 
But,  if  the  effect  of  the  misjoinder  is  such  as  to  embarrass 
the  court  and  prevent  it  from  giving  appropriate  relief  and 
doing  justice  to  all  the  parties,  it  may,  of  its  own  motion,  dis- 
miss the  bill.  Veghte  v.  Raritan  Water  Power  Co.,  4-  C-  -E- 
Gr.  144;  Green  v.  Richards,  8  C.  E.  Gr.  32 ;  Annin  v. 
Annin,  9  C.  E.  Gr.  188;  Lyman  v.  Place,  11  C.  E.  Gr. 
31;  Lambert  v.  Hutchinson,  1  Beav.  286 ;  Story's  Eq.  PL 
§§  237,  283. 

The  court  will  dismiss,  on  its  own  motion,  usually  when 
it  appears  that  the  separate  interests  of  the  co-plaintiffs  are 
of  such  a  nature  that  they  are  likely,  in  the  future  progress 
of  the  cause,  to  come  into  conflict,  and  thus  transform  the 
suit  into  a  fight  between  the  plaintififs.  Jacobs  v.  Lucas,  1 
Beav.  4^6 ;  Griffith  v.  Vanheythuysan,  15  Jar.  421. 

There  is  no  reason  to  apprehend  that  any  such  difficulty 
can  arise  in  this  case,  nor  that  any  other  can  arise  which 
will  embarrass  the  court,  or  prevent  it  from  doing  complete 
justice  to  all  parties.      The  infirmity  of  the  suit  in   this 
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respect,  I  tliiiik,  must  be  considered  cured  by  the  waiver  of 
the  defendants. 

The  power  of  courts  of  equity  to  reform  deeds  for  the  cor- 
rection of  mistakes  need  not  be  vouched  for,  at  this  day,  by 
the  citation  of  precedents.  It  stands  among  their  most 
ancient  and  useful  functions.  To  warrant  its  exercise,  how- 
ever, the  proof  in  demonstration  of  mistake  must  be  clear 
and  satisfactory,  such  as  produces  a  strong  conviction  of  its 
truth.  The  courts  will  not  change  what  is  written,  upon 
loose,  doubtful  or  equivocal  evidence. 

The  proof  of  mistake  here  is  as  strong  as  human  testi- 
mony can  make  it.  Both  parties  to  the  Hendrickson  con- 
tract swear,  that  it  was  distinctly  agreed  that  Hendrickson's 
purchase  comprehended  the  western  half  of  the  tract  front- 
ing on  Mechanic  street  and  lying  between  the  lot  of  Alice 
Ludlow  on  the  w^est,  and  the  lot  of  Edward  M.  Throckmor- 
ton on  the  east.  With  equal  positiveness,  both  parties  to 
the  Sherman  contract  swear,  that  it  was  distinctly  understood 
that  Sherman's  purchase  embraced  the  residue  of  this  tract. 
Tlie  vendor  says  that  he  intended  that  the  deed  he  made  to 
each  should  convey  the  land  purchased  by  each,  and  that 
the  mistake  in  the  descriptions  inserted  in  the  deeds  resulted 
from  a  misunderstanding  between  his  scrivener  and  himself 
He  also  admits  that,  when  his  attention  was  called  to  the 
fact  that  there  was  a  strip  of  land  lying  between  the  two 
tracts,  not  embraced  in  either  deed,  that  he  said  there  was 
a  mistake,  that  he  had  sold  half  of  the  whole  tract  to  each, 
and  had  intended  to  convey  half  to  each,  and  that  he  would 
try  to  have  the  mistake  rectified.  If  this  evidence  is  believed, 
all  ground  for  controversy  is  removed,  and  the  court  should 
make  the  deeds  express  w^hat  the  parties  intended  they 
should  declare. 

The  case   made   by  defendants  exhibits   nothing  which 
raises  a  doubt  as  to  the  truthfulness  and  entire  accuracy  of 
.this  evidence.     So  much  of  their  evidence  as  attributes  to 
the  executor  expressions  tending  to  show  that,  in  his  con- 
ferences with  the  beneficiaries  under  the  will,  he  represented 


608  CASES  IN  CHANCERY.  [31  Eq. 

Hendrickson  v.  Wallace's  executor. 

that  he  was  negotiating  contracts  with  the  complainants 
materially  different,  as  to  the  quantity  of  land  to  be  con- 
veyed, from  those  now  proved  to  have  been  made,  can  have 
no  force  against  the  complainants.  As  to  them,  such  evi- 
dence is  clearly  inadmissible. 

Nor  do  I  find  any  evidence  in  the  case  which,  when  read 
fairly,  shows  that  they  have  done  or  said  anything  at  all 
inconsistent  with  the  claim  they  now  assert.  It  is  true,  they 
offered  to  buy  the  land  in  controversy  after  they  knew  of 
the  mistake,  but  their  offer  was  not  made  until  they  had 
first  asked  for  a  rectification  and  been  refused.  Their  offer 
was  made  when  they  were  in  a  position  where  they  were 
required  either  to  give  up  the  land  or  buy  it  again,  or  to 
attempt  to  vindicate  their  rights  by  having  recourse  to  the 
courts.  To  say  that  an  offer  to  purchase,  made  under  such 
circumstances,  was  an  abandonment  of  their  right,  or  a  con- 
fession that  they  had  no  right,  would  be  a  perversion  of  the 
facts.  The  complainants'  case  is  proved  so  fully  and  con- 
clusively that  I  am  thoroughly  convinced  they  are  entitled 
to  a  decree. 

Where  a  deed  conveys  only  part  of  the  land  agreed  to  be 
conveyed,  and  the  vendee  does  not  intend  to  relinquish  any 
part  of  his  purchase,  but  accepts,  in  consequence  of  the  mis- 
take of  the  vendor,  a  conveyance  of  less  land  than  he  is 
entitled  to  under  his  contract,  he  is  not  precluded  by  his 
acceptance  from  maintaining  an  action  to  recover  the  resi- 
due. Conover  v.  Wardell,  5  C.  E.  Gr.  271 ;  Roidey  v.  Flan- 
nelly,  3  Stew.  6I4.  Reformation,  and  not  specific  perform- 
ance, is  the  proper  relief  to  be  given  in  such  a  case.  Con- 
over  V.  Wardell,  7  C.  E.  Gr.  4J97. 

A  decree  reforming  both  deeds,  so  that  each  shall  convey 
one  hundred  feet  on  Mechanic  street,  and  also  in  the  n  ar, 
will  be  advised. 
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Frances  R.  Jones 

V. 

William  H.  Knauss  and  William  H.  Fairchild. 

1.  A  trustee  who,  intentionally,  without  mistake  or  accident,  destroys 
the  written  evidence  of  his  trust,  places  himself  in  a  position  where 
the  court  is  bound  to  make  all  reasonable  presumptions  against  him. 

2.  All  things  may  be  presumed  against  a  wrong-doer. 

3.  If  a  party  to  a  suit  is  proved  to  have  destroyed  a  written  instru- 
ment, a  presumption  arises  that,  if  the  truth  had  appeared,  it  would 
have  shown  that  the  paper  contained  something  prejudicial  to  his 
interest,  and,  in  such  a  case,  slight  evidence  of  the  contents  of  the 
paper  will  usually  be  sufficient. 

4.  Evidence  of  oral  admissions  and  declarations  belongs  to  a  class 
of  proofs  which  should  be  received  with  great  caution. 

5.  A  material  and  controlling  fact  which  is  clearly  and  fully  averred 
in  the  bill,  and  not  denied  or  alluded  to  in  the  answer,  must  be  taken 
as  confessed. 


On  final  hearing  on  bill  and  answer,  and  proofs  taken 
orally  before  the  vice-chancellor. 

Mr.  Frederick  H.  Pilch,  for  complainant. 
Mr.  John  A.  Cobb,  for  defendants. 

The  Vice-Chancellor. 

The  principal  object  of  this  suit  is  to  enforce  an  express 
trust.  The  subject  of  the  trust  is  a  mortgage.  The  com- 
plainant and  her  husband,  on  the  31st  of  March,  1874,  con- 
veyed a  house  and  lot,  belonging  to  the  husband,  to  one 
Han  Duyn,  for  $7,000.  In  part  payment  of  the  purchase- 
money,  Mr.  Duyn  gave  a  mortgage  to  the  defendant 
Knauss,  for  $3,000,  payable  three  years  after  date,  and  bear- 
ing interest  from  date.  The  mortgage  was  made  to  the 
defendant,  as  trustee  of  the  complainant  and  her  husband. 
A  writing,  stating  the  terms  of  the  trust,  was  executed  in 
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triplicate  by  the  complainant  and  her  husband  and  the 
defendant,  on  the  day  the  mortgage  was  executed,  and  one 
oopj  delivered  to  each  of  the  parties.  These  have  since 
been  destroyed  by  the  defendant. 

The  important  question  of  the  case  is,  What  were  the 
terms  of  the  trust  ?  By  his  answer,  the  defendant  denied 
that  he  was,  or  ever  had  been,  trustee  for  the  complainant; 
but,  in  his  evidence,  he  admitted  that  a  declaration  of  trust 
had  been  executed  in  triplicate,  as  stated  by  the  complain- 
ant, and,  also,  that  it  contained  a  trust  in  her  favor.  The 
complainant  says  that  the  trust  agreement  first  required  her 
to  assume  and  pay  a  debt  of  $500  which  her  hnrb'ind  owed 
to  her  sister;  that  it  then  required  the  defendant  to  pay  to 
her  husband  all  interest  which  accrued  on  the  principal  of 
the  mortgage  up  to  the  time  it  fell  due,  and  tlr^'c  the  princi- 
pal, on  the  maturity  of  the  mortgage,  should  be  paid  to 
her;  while  the  defendant  says  that  the  agreement  pro- 
vided that  the  interest,  until  the  maturity  of  the  mortgage, 
should  be  paid  to  the  husband,  and  that,  when  the  principal 
fell  due,  $1,000  of  it  should  be  paid  to  the  complf/mant,  and 
the  balance  to  her  husband.  The  dispute  'f'  as  to  the 
amount  of  the  principal  the  complainant  if.  entitled  to, 
according  to  the  terms  of  the  trust. 

All  three  copies  of  the  declaration  of  trust  were  destroyed 
by  the  defendant  Knauss.  That  is  undisputed.  Unless  he 
has  justified  his  conduct,  in  this  respect,  by  a  satisfactory 
explanation,  his  act  must  be  regarded  as  a  wrongful  attempt 
to  defeat  the  complainant's  right  by  destroying  the  evidence 
whereon  it  rested.  A  trustee  who,  voluntarily,  without  mis- 
take or  accident,  destroys  the  written  evidence  of  his  duty 
and  liability,  commits  the  most  flagrant  betrayal  of  his 
trust  that  it  is  possible  for  him  to  perpetrate.  This  is  the 
defendant's  justification:  He  says  the  complainant  was 
paid  $500  on  account  of  the  $1,000,  shortly  after  the  papers 
were  executed,  and  that  she  endorsed  a  receipt  for  that  sum 
on  her  copy  of  the  declaration  of  trust;  that  an  additional 
$500  was  paid  to  her,  in  his  office,  by  her  husband,  in  June. 
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1874,  when  she  gave  up  her  copy  of  the  declaration  of  trust 
for  cancellation,  and  all  three  were  then  destroyed  hy  him^ 
with  the  consent  of  all  parties.  He  further  says,  the  reason 
all  three  were  destroyed  was,  because  the  trust  had  been 
executed. 

The  complainant  disputes  the  truth  of  all  the  material 
parts  of  this  statement.  She  admits  the  payment  of  the 
sum  of  $500,  but  says  that  is  all  she  has  ever  received.  She 
denies,  with  great  positiveness,  that  she  surrendered  her 
copy  of  the  declaration  of  trust  for  cancellation,  or  that  she 
consented  to  its  destruction,  or  that  she  had  the  slightest 
suspicion,  when  she  let  the  defendant  have  it,  that  he 
intended  to  destroy  it.  She  further  says  that  the  defendant 
obtained  it  of  her  in  June,  1874,  under  a  representation 
that  he  wanted  to  copy  it ;  and  that,  although  she  after- 
wards applied  to  him  several  times  for  it,  he  kept  it,  under 
various  pretences,  until,  at  last,  he  told  her  that  he  had 
given  it  to  her  husband,  or  destroyed  it. 

The  evidence  shows  quite  conclusively  that  the  com- 
plainant repeatedly  demanded  the  surrender  of  this  paper. 
She  swears  positively  to  several  such  demands,  and  gives  the 
circumstances  attending  them,  in  detail.  The  defendant 
admits  that,  on  one  occasion,  the  complainant  notified  him 
that  if  he  did  not  get  her  papers  for  her,  she  would  take 
legal  proceedings  against  him.  His  clerk,  in  answer  ta 
a  question  requiring  him  to  state  whether  the  complainant 
had  not  asked  for  the  surrender  of  her  copy  of  the  declara- 
tion of  trust,  said,  that  the  complainant  came  to  the  defend- 
ant's office,  on  one  occasion,  in  the  defendant's  absence,  and 
made  a  "  terrible  time,"  but  he  did  not  know  what  it  was 
about.  He  says,  "  She  talked  as  if  the  defendant  was  trying 
to  keep  out  of  her  way."  It  is  impossible  to  adopt  any 
view  of  the  evidence  on  this  point  which  does  not  leave  the 
fact  that  the  complainant  repeatedly  asked  for  the  return  of 
her  copy  of  the  declaration  of  trust,  practically  undisputed ; 
and  yet,  it  is  not  pretended  that  the  defendant  met  any  of 
these  demands  by  what  would  have  been  an  almost  irrepres- 
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sible  answer,  had  it  been  true  that  she  had  been  puid  in 
full  and  had  surrendered  her  paper  for  cancellation,  and  it 
had  been  destroyed,  as  he  says  it  was,  by  hira,  in  her 
presence.  Under  the  facts,  as  he  states  them,  her  claim 
was  most  audacious,  and,  unless  he  was  insensible  to  the 
most  common  emotions  of  our  nature,  he  could  scarcely  have 
avoided  meeting  some  one  of  the  repetitions  of  her 
demand  by  a  statement  of  the  truth  so  blunt  and  indig- 
nant that  she  would  not  have  ventured  upon  another  repe- 
tition. The  natural  expression  of  his  astonishment  and 
indignation  would  have  been,  "  Why,  what  do  you  mean? 
You  know  you  have  been  paid — that  you  gave  up  your 
paper,  and  that  I  destroyed  it  in  youi^  presence;  now,  why 
do  you  come  here  and  ask  me  for  it?"  So  far  as  the 
evidence  shows,  nothing  of  the  kind  was  ever  said ;  nor  is 
it  even  claimed  that  the  defendant  ever  met  any  of  the  com- 
plainant's demands  by  an  assertion  that  she  had  been  paid, 
or  that  she  had  surrendered  her  paper  for  cancellation. 

But,  suppose  we  take  it  to  be  true  that  the  complainant 
has  been  paid,  was  there  anything  in  that  fact  that  made 
the  destruction  of  the  papers  necessary  or  proper,  or  which 
would  have  been  likely  to  induce  the  complainant's  hus- 
band to  consent  to  their  destruction  ?  He  had  not  been 
paid;  on  the  contrary,  his  interest  in  the  mortgage  had 
been  increased.  Instead  of  being  entitled  to  $2,000  of  the 
principal,  as  he  was  under  the  original  division  of  interests, 
he  is  now  entitled  to  the  whole.  Is  it  likely  that  he  would 
have  consented,  under  this  state  of  affairs,  that  all  written 
evidence  of  his  right  should  be  destroyed,  in  the  absence  of 
the  least  necessity  for  its  destruction?  Is  it  not  much  more 
reasonable  to  believe  that,  if  he  had  anticipated  the  pay- 
ment of  the  sum  his  wife  was  entitled  to,  by  nearly  three 
years,  that  the  arrangement  which  would  have  naturally 
suggested  itself  to  the  minds  of  the  parties,  would  have 
been  an  assignment  of  her  interest  to  him?  or,  if  the 
destruction  of  the  papers  had  been  suggested  as  a  proper 
step  under  the  circumstances,  would  not  the  husband's  self- 
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interest  have  prompted  him  to  ask  for  an  assignment  of  the 
bond  and  mortgage  ?  He  was  now  entitled  to  both  princi- 
pal and  interest,  and  why  should  he  not  have  the  papers  ^ 
Or,  if  the  defendant  wanted  to  retain  the  bond  and  mort- 
gage, and  it  had  been  thought  advisable  to  destroy  the 
evidence  of  the  trust,  so  far  as  it  had  been  executed,  w^ould 
not  the  good  sense  of  all  the  parties  have  said  at  once,  if 
an  honest  arrangement  was  all  that  had  been  desired,  that 
it  was  only  necessary  to  destroy  the  complainant's  copy  ? 
That  course  would  certainly  have  better  harmonized  with 
the  transaction,  as  the  defendant  describes  it.  It  would 
have  taken  from  the  complainant  the  written  evidence  of 
her  right,  but  left  her  husband  in  possession  of  his.  Per- 
haps the  destruction  of  the  evidence  of  the  trust,  so  far  as 
the  trust  had  been  performed,  might,  under  some  circum- 
stances, be  excused  on  the  ground  of  stupidity,  but  that  is 
the  extreme  limit  to  which  such  an  excuse  can  be  carried. 
After  that,  destruction  meant  fraud. 

The  bond  and  mortgage  were  never  assigned  or  passed 
over  to  the  husband.  He  died  in  October,  1875,  and 
although  the  defendant  says,  by  a  payment  made  in  June, 
1874,  the  husband  became  entitled  to  the  whole  sum  secured 
by  the  mortgage,  and  he  considered  his  duty  as  trustee  so 
fully  performed  that  it  was  proper  to  destroy  the  written 
evidence  of  the  trust,  yet  it  appears  he  continued  to  hold 
the  trust  property  and  made  no  effort  to  pass  it  over  to  the 
person  entitled  to  it.  Not  only  so,  but,  after  the  death  of  the 
person  entitled  to  it,  he  administered  upon  his  estate,  with- 
held the  mortgage  from  his  inventory,  and  afterwards 
assigned  it  to  his  brother-in-law  in  payment  for  sixteen  hun- 
dred acres  of  land  situate  in  the  state  of  Missouri. 

Two  other  facts  must  be  mentioned  in  this  connection. 
The  defendant,  on  the  1st  of  August,  1874,  signed  a  waiver 
of  priority  of  his  mortgage  over  one  subsequently  given,  in 
which  he  described  himself  as  "  trustee  of  Abraham  Jones 
and  wife."  This  description  of  himself  was  utterly  incon- 
sistent with  the  facts  then  existing,  as  he  now  states  them, 
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but  perfectly  consistent  with  those  the  complainant  says 
then  existed.  K  the  complainant  had  been  fully  paid  in 
the  June  previous,  and  all  trust  relations  had  then  ceased  to 
exist,  and  the  evidence  of  the  trust  had  been  destroyed,  it 
is  quite  improbable  that  the  defendant  would  have  suf- 
fered himself  to  be  described  in  a  paper  of  this  character 
as  her  trustee. 

Again,  a  difficulty  arose  between  the  complainant  and  her 
husband,  in  the  latter  part  of  July  or  early  in  August, 
1874,  which  resulted  in  a  suit  for  divorce  against  the  com- 
plainant, on  a  charge  of  adultery.  On  the  12th  of  August, 
1874,  the  husband  served  a  written  notice  on  the  defendant, 
forbidding  him  to  deliver  to  the  complainant  any  papers  in 
his  possession.  It  is  not  pretended  that  the  defendant  ever 
had  in  his  possession  any  paper  belonging  to  the  complain- 
ant, of  which  she  sought  the  possession,  except  her  copy  of 
the  declaration  of  trust.  The  notice  would,  therefore, 
appear  to  have  been  objectless,  unless  it  was  intended  to 
impound  this  paper.  The  complainant  was,  as  the  evidence 
shows,  endeavoring  at  this  time  to  compel  the  defendant  to 
surrender  it.  The  trust,  so  far  as  it  benefited  her,  had 
been  created  to  induce  her  to  join  her  husband  in  the  deed 
made  for  the  mortgaged  premises.  In  view  of  the  suit  for 
divorce,  it  was  quite  natural,  if  the  husband  knew  the  com- 
plainant's copy  of  the  declaration  of  trust  was  in  the 
defendant's  possession,  that  he  should  have  attempted  to 
keep  it  there;  but  if  he  knew  it  had  been  destroyed,  it  is 
impossible  to  assign  a  rational  purpose  to  his  notice. 

The  prominent  circumstances  of  the  case — those  which 
may  be  safely  relied  on  to  guide  the  way  to  the  truth — so 
strongly  corroborate  the  truth  of  the  complainant's  evi- 
dence as  to  leave  no  doubt  in  my  mind  that  the  declarations 
of  trust  were  destroyed  without  her  consent  or  knowledge. 
They  show,  too,  I  think,  quite  clearly,  that  they  were 
destroyed  for  an  improper  purpose ;  at  least,  their  destruc- 
tion was  not  necessary  to  the  accomplishment  of  any  honest 
or  useful  purpose.     The  reason  the  defendant  assigns  for 
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his  act,  is  utterly  insufficient  and  improbable;  just  as 
incredible  as  it  would  be  for  him  to  attempt  to  justify  or 
excuse  the  destruction  of  the  mortgage,  by  saying  he 
thought  it  was  proper  to  destroy  it,  because  part  of  the 
mortgage  debt  bad  been  paid. 

The  defendant's  act,  in  view  of  the  facts,  can  receive  but 
one  interpretation.     On  his  own  showing,  it  was  admittedly 
wrongful  against  the  complainant's  husband,  and  presum- 
ably so  against  the  complainant.     His  position  is  one  where 
he  is  liable  to  the  most  unfavorable  presumptions.     He  has 
unquestionably  betrayed  his  trust,  and  the  court  is  bound 
to  apply  to  him  the  maxim  in  odium  spoUatoris  omnia  frce- 
sumuntur.     If  a  person  is  proved  to  have  destroyed  a  written 
instrument,  a  presumption   arises  that,  if  the   truth   had 
appeared,  it  would  have  been  against  his  interest,  and  that 
his  conduct  is  attributable  to  his  knowledge  of  this  circum- 
stance, and,  accordingly,  slight  evidence  of  the  contents  of 
the  instrument  will  usually,  in  such  a  case,  be  sufficient. 
Broom's  31ax.  94-0.     Independent,  however,  of  the  legal  pre- 
sumption, the  case  is  decidedly  with  the  complainant  on  the 
question,  "What  were  the  contents  of  these  papers?     Four 
witnesses  swear  that  the  contents  of  the  complainant's  copy 
were  substantially  what  she  says  they  were.     One  of  them 
read  it  twice;  another  read  it  once  and  also  heard  it  read; 
another  read  it  at  the  complainant's  request,  just  after  it 
was  delivered  to  her,  and  when  she  was  greatly  delighted 
with  her  good  fortune  in  getting  it,  and  the  fourth  heard  it 
read  by  the  person  who  swears  he  read  it  twice.     Three  of 
them  were  related  to  the  complainant,  and,  therefore,  had 
such  an  interest  in  the  paper  as  would  have  been  likely  to 
induce  them  to  read  it  attentively  and  discuss  its  contents. 
The  other  read  it  under  circumstances  that  could  scarcely 
have  failed  to  impress  its  contents  upon  her  memory.     She 
says  the  complainant  came  to  her  very  much  pleased  with 
the  paper,  and  wanted  her  to  read  it.     She  did  not  desire  to 
do  so,  and  became  slightly  piqued  because  the  complainant 
insisted   upon   taking   her   time ;  but   she  finally  read  it. 
40 
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These  four  witnesses  all  say  that  the  agreement  contained  a 
stipulation  that  the  complainant  should  pay  a  debt  of  $500, 
which  her  husband  owed  to  her  sister.  It  is  not  disputed 
that  the  complainant  paid  this  debt.  As  already  stated, 
the  defendant  says  that  the  agreement  provided  for  the  pay- 
ment of  $1,000  to  the  complainant.  In  this,  he  is  corrobo- 
rated by  his  clerk,  who  swears  that  he  wrote  all  three  copies 
of  the  agreement.  But  neither  remembers  the  stipulation  on 
the  part  of  the  complainant,  at  least  neither  mentions  it  in 
repeating  the  contents  of  the  agreement.  The  fact  that  the 
complainant  made  the  payment  is,  in  my  judgment,  a  strong 
corroboration  of  the  accuracy  of  her  recollection  and  that 
of  her  witnesses;  while  the  fact  that  neither  the  defendant 
nor  his  witness  mentions  this  stipulation  in  attempting  to 
repeat  the  contents  of  the  agreement,  must  be  regarded  as 
very  cogent  evidence  that  their  recollection  has  become  so 
obscured  as  to  be  untrustworthy. 

The  defendant  has  also  attempted  to  show  that  his  recital 
of  the  contents  of  the  agreement  is  correct,  by  proof  of 
admissions  alleged  to  have  been  made  by  the  complainant. 
Evidence  of  this  kind  must  always  be  received  with  great 
caution,  and  should  invariably  be  subjected  to  the  most 
rigid  scrutiny.  Even  when  it  proceeds  from  the  mouth  of 
an  honest  and  disinterested  witness,  it  is  liable  to  much 
imperfection  and  error.  Sometimes  a  word  misunderstood, 
or  a  look  or  action  misrepresented,  will  produce  upon  the 
mind  of  the  hearer  an  impression  so  entirely  different  from 
that  which  the  speaker  intended  to  convey,  that  if  the  state- 
ment or  admission  subsequently  becomes  the  subject  of 
investigation,  each  party,  in  consequence  of  the  misunder- 
standing, will  be  forced  to  distrust  the  integrity  of  the 
other.  The  hearer  will  believe  that  the  speaker  intends, 
willfully,  to  deny  what  he  knows  he  said,  and  the  speaker 
will  believe  that  the  hearer  corruptly  intends  to  put  words 
in  his  mouth  that  he  knows  he  never  uttered.  The  admis- 
sions imputed  to  the  complainant  are,  first,  that  she  said  her 
interest  in  the  mortgage    was  $1,000;  and,  secondly,  that 
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about  the  1st  of  August,  1874,  she  said  that  she  had  been 
paid  in  fulL  These  admissions,  it  will  be  observed,  stand  in 
«harp  and  decided  conflict  with  w^hat  have  already  been 
declared  the  undeniable  facts  of  the  case.  So  true  is  this, 
that  I  find  it  impossible  not  to  regard  the  evidence  in  sup- 
port of  the  admissions  as  the  result  of  mistake  or  misappre- 
hension. If  we  believe  the  complainant  made  the  last  one 
imputed  to  her,  we  must  also  believe  that  she  made  it  at  the 
very  time  she  was  struggling  to  wrest  her  copy  of  the 
declaration  of  trust  from  the  hands  of  the  defendant.  We 
must  also  believe  that  she  admitted  what  the  defendant 
never  asserted  or  insinuated  when  he  was  under  the  almost 
constant  pester  of  her  demands  for  the  return  of  her  paper, 
namely,  that  she  had  been  paid.  Moreover,  I  may  say,  I  am 
fully  satisfied  that  if  the  agreement  had  provided  that  the 
c'omplainant  should  only  be  paid  |1,000,  and  she  had  been 
paid,  and  had  given  up  her  copy  of  the  agreement,  the 
papers  never  would  have  been  destroyed.  The  destruction 
of  the  papers,  under  the  circumstances  stated,  was  so 
unnatural,  unreasonable  and  improbable,  that  that  act  can- 
not be  ascribed  to  an  honest  purpose,  upon  any  evidence  to 
•be  found  in  this  case. 

My  conclusion  is,  that  the  complainant,  by  the  terms  of 
the  trust,  is  entitled  to  the  whole  principal  of  the  mortgage, 
less  what  she  admits  she  has  been  paid. 

As  already  stated,  it  appears  that  the  mortgage  in  contro- 
versy was  assigned  by  the  defendant  to  his  brother-in-law, 
in  payment  for  lands  in  Missouri.  The  assignment  was 
made  just  before  this  suit  was  instituted.  The  defendant 
says  that  he  holds  these  lands  subject  to  the  same  trusts 
upon  which  he  held  the  mortgage.  His  deed  has  not  been 
put  in  evidence.  Whether  the  trusts  are  expressed  upon  its 
face  or  not,  does  not  appear.  Of  course,  if  they  were,  the 
assignee,  being  the  grantor  of  the  lands,  was  chargeable 
with  notice  of  the  terms  of  the  trust.  However,  that  is 
unimportant.  If  the  assignment  was  not  a  mere  subterfuge 
(and  I  think  there  is  strong  reason  to  believe  that  that  was 
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its  true  character),  still  the  assignee  is  in  no  better  position, 
legally,  than  if  that  had  been  adjudged  to  be  its  real  nature. 
The  bill  distinctly  charges  that  he  took  the  mortgage  with 
full  notice  of  the  trust.  To  this  he  has  made  no  response 
whatever.  He  has  even  omitted  to  say  whether  or  not  an 
assignment  w^as  made  to  him,  or  whether  or  not  he  claims 
any  right  to,  or  interest  in,  the  mortgage.  He  has  not 
oflered  himself  as  a  witness.  That  he  is  not  an  innocent 
purchaser,  must  be  considered  as  admitted.  A  material, 
and  controlling  fact,  which  is  clearly  and  fully  averred  in 
the  bill,  and  not  denied  or  alluded  to  in  the  answer,  must 
be  taken  as  confessed.  Sanborn  v.  Adair,  2  Stew.  338  ;  Lee 
V.  Stiger,  3  Steio.  611.  Besides,  there  was  enough  on  the 
face  of  the  papers  to  put  an  honest  and  cautious  purchaser 
on  his  guard.  The  bond  and  mortgage,  as  they  now 
appear,  purport  to  have  been  made  to  "William  H.  Knauss, 
in  trust  for  Abraham  Jones  ."     Imme- 

diately following  the  words  "Abraham  Jones,"  four  words 
have  been  scratched  out,  so  as  to  remove  all  traces  of  the  ink, 
but  the  scratching  has  so  greatly  reduced  the  thickness  or 
body  of  the  paper  that,  by  holding  either  the  bond  or  the- 
mortgage  against  a  strong  light,  there  is  no  difficulty  in 
discerning  the  length  of  each  of  the  words  effaced,  and  the 
character  of  some  of  the  letters  of  which  they  were  com- 
posed. I  have  no  doubt  the  words  effaced  were  "  and 
Frances,  his  wife,"  and  that  the  papers  were  originally 
made  to  "William  H.  Knauss,  in  trust  for  Abraham  Jones 
and  Frances,  his  wife." 

The  complainant  is  entitled  to  a  decree  against  both 
defendants,  with  costs.  But  $1,000  principal  remains  due 
on  the  mortgage.  The  defendant  Fairchild  will  be  decreed 
to  assign  the  mortgage  to  the  complainant.  The  defendant 
Knauss  has  collected  $2,000  of  the  principal— $1,000  liofore 
this  suit  was  brought,  and  the  other  since,  and  after  he  had 
been  enjoined.  He  will  be  decreed  to  pay  the  complainant 
$1,500,  with  interest  from  the  time  the  principal  fell  dne. 
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Nehemiah  0.  Pillsbury,  assignee  of  John  C.  Doremus, 

V. 

James  Kingon. 

1.  An  assignee  under  a  voluntary  assignment  made  by  a  debtor  for 
the  benefit  of  his  creditors,  cannot  maintain  an  action  to  impeach 
transfers  made  by  his  assignor  in  fraud  of  creditors. 

2.  But  where  the  transfer  is  a  fraud  upon  the  assignor,  so  that  he 
might  attack  it,  his  assignee  may  avoid  it. 


On  demurrer. 

Mr.  F.  Adams,  for  complainant. 

Mr.  J.  H.  Ackerman,  for  demurrant. 

The  Vice-Chancellor. 

The  demurrer  in  this  case  disputes  the  right  or  capacity 
of  the  complainant  to  maintain  this  suit.  He  is  an  assignee 
under  the  act  regulating  assignments  by  debtors  for  the 
benefit  of  their  creditors,  and,  as  such,  seeks  to  invalidate  a 
■deed  made  by  his  assignor,  just  prior  to  the  assignment,  on 
the  ground  that  the  deed  was  made  for  the  purpose  of 
defrauding  creditors.  The  bill  exhibits  a  strong  case  of 
actual  fraud,  and,  if  the  complainant  has  a  right  to  avoid 
the  acts  of  his  assignor,  there  can  be  no  doubt  about  his 
right  to  relief  on  the  case  made  by  the  bill.  The  demur- 
rer presents  other  objections  to  the  complainant's  right  to 
recover  than  his  incompetency  to  sue,  but,  in  my  judgment, 
they  do  not  possess  even  the  merit  of  plausibility. 

The  important  question  is,  Whom  does  the  assignee  under 
a  voluntary  assignment  represent — simply  the  assignor? 
or,  does  he  also  stand  in  the  right  of  his  creditors,  and  repre- 
sent both  ?  If  he  represents  only  the  assignor,  it  is  clear  he 
cannot  be  heard  to  impeach  his  assignor's  acts,  for  no  man 
■can  invest  another  with  a  power  he  does  not  himself  pos- 


620  CASES  m  CHANCERY.  [31  Eq. 

Pillsbury  v.  Kingon. 

8ess(the  creature  can  never  be  greater  than  his  creator),  and 
no  man  can  be  permitted  to  found  a  claim  on  his  OAvn 
iniquity  ;  nemo  ex  p'oprio  dolo  consequitur  actionem.  A  fraud- 
ulent conveyance  is  good  against  the  parties  and  their  rep- 
resentatives. A  fraudulent  vendee  may  even  recover  the 
subject  of  the  transfer  from  the  administrator  or  executor 
of  the  fraudulent  vendor.  Hawes  v.  Leader,  Cro.  Jac.  370  ; 
Osborne  v.  Moss,  7  Johns.  163,  1  Am.  Lead.  Cas.  43.  The 
power  to  make  an  assignment  for  the  benefit  of  creditors  is 
not  derived  from  any  statutory  enactment.  Every  debtor, 
whether  solvent  or  insolvent,  possesses,  independent  of  stat- 
utory grant,  the  right  to  make  any  disposition  of  his  prop- 
erty which  does  not  interfere  with  the  rights  of  others;  iiv 
other  words,  to  make  any  honest  disposition  of  his  property 
that  he  pleases.  The  right  of  assignment  is  clearly  within 
the  absolute  dominion  which  the  law  empowers  every  man 
to  exercise  over  his  own.  Our  statute  does  not  confer  the 
right,  but  was  made  to  regulate  its  exercise.  The  debtor  in 
this  case,  in  making  an  assignment,  simply  exercised  a  com- 
mon law  right;  but  he  was  bound  to  exercise  it  subject  to- 
the  restrictions  and  limitations  imposed  by  the  statute  for 
the  accomplishment  of  certain  wise  and  just  purposes.  But 
it  was  his  voluntary  act,  and  not  the  act  of  the  law.  It  was 
an  act  to  which  he  could  not  legally  be  coerced. 

Undoubtedly,  where  a  person  holding  a  representative- 
position,  comes  to  title,  not  under  the  debtor,  but  by  right 
paramount  to  any  he  possesses,  so  that  his  investiture  is  the 
act  of  the  law,  as  is  the  case  with  an  assignee  in  bankruptcy^ 
or  under  the  insolvent  law,  and  receivers  of  a  certain  class^ 
he  is  something  entirely  different  from  an  instrument  or 
appointee  created  simply  by  the  voluntary  act  of  a  debtor. 
He  is  the  creation  of  the  law  for  the  protection  of  creditors, 
and  may,  therefore,  very  properly  exercise  their  powers  and 
attributes.  1  Am.  Lead.  Cas.  4^;  Miller  v.  Mackenzie,  2 
Stew.  291. 

This  question  has  been  the  subject  of  considerable  diver- 
sity of   opinion.     Justice   Potts,  in   Garreison  v.   Brown,  2 
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Dutch.  4^8,  stated,  that  an  assignee  under  a  voluntary 
assignment,  not  only  had  the  power  to  avoid  a  fraudulent 
disposition  previously  made  by  his  assignor,  but,  if  he 
'  neglected  his  duty  in  this  respect,  creditors  could  compel 
him  to  perform  it.  This  remark  was  not  pertinent  to  any 
issue  brought  under  judgment  in  that  case,  and  was  proba- 
bly uttered  without  much  examination  of  the  authorities, 
possibly  without  any. 

Chancellor  Zabriskie,  in  Va7i  Keurm  v.  McLaughlin^  6  C. 
E.  Gt.  163,  gave  expression  to  the  opposite  view.  He  held 
that  a  conveyance  of  real  estate,  made  in  fraud  of  creditors, 
prior  to  the  date  of  the  assignment,  though  void  against 
them,  is  valid  against  the  assignee.  He  rests  his  judgment 
distinctly  upon  the  ground  that,  inasmuch  as  the  assignor 
cannot  found  a  claim  upon  his  ow^n  fraud,  he  is  powerless  to 
confer  authority  upon  any  one  else  to  do  so. 

Chancellor  Kent,  in  Bayard  v.  Hoffman,  4-  Johns.  Ch.  4^0, 
held  that  an  assignee  had  a  right  to  impeach  fraudulent 
transfers  made  by  his  assignor,  but,  contrary  to  his  usual 
habit,  he  did  not  attempt  to  attest  the  correctness  of  his 
conclusion  by  either  citing  precedents  or  giving  reasons. 
When  the  same  question  was  subsequently  presented  to 
Chancellor  Walworth  for  solution,  he  said  :  "  It  is  a  general 
rule  of  law  that  a  person  cannot,  by  any  voluntary  act  of 
his  own,  transfer  to  another  a  right  which  he  does  not  him- 
self possess.  And  where  an  insolvent  debtor  has  made  a 
fraudulent  transfer  of  his  property  for  the  purpose  of 
defrauding  his  creditors,  so  that  he  cannot  reclaim  it  himself, 
I  think  he  cannot,  by  an  assignment  which  is  wholly  volun- 
tary on  his  part,  transfer  that  right  to  his  assignee  for  the 
benefit  of  preferred  creditors,  or  for  the  benetit  of  all  his 
creditors  equally."  Brownell  v.  Curtis,  10  Paige  210.  Thi8 
ruling  was  followed  in  Storm  v.  Davenport,  1  Sandf.  Ch.  135. 
By  a  statute  passed  in  1858,  the  New  York  legislature 
expressly  invested  assignees  with  this  power.  Burr,  on 
Assignments  54^. 
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The  course  of  judicial  opinion  in  Pennsylvania  has  hecu 
quite  as  diversified.  Thompson  v,  Dougherty,  12  Serg.  ^  JR. 
Jt-IfS^  held  that  the  assignee  simply  stood  in  the  shoes  of 
his  assignor,  and  was  incompetent  to  undo  what  his  assignor, 
had  done,  while,  in  the  subsequent  cases  of  Englebert  v. 
Blanjot,  2  Whart.  24,0,  and  Irwin  v.  Keen,  3  Whart.  34-7,  the 
opposite  doctrine  was  laid  down,  with  evident  surprise  that 
any  other  view  had  ever  been  expressed  from  the  bench. 
And  then  followed  Vandyke  v.  Christ,  7  Watts  ^  Serg.  37 J^, 
in  which  Chief-Justice  Gibson — apparently  unmindful  of 
the  fact  that  he  had  drawn  up  the  opinion  of  the  court  in 
the  two  previous  cases — said  :  "  The  assignee  is  the  debtor's 
instrument  for  distribution,  and  stands  in  relation  to  the 
property  as  stood  the  debtor  himself.  It  has  been  trans- 
ferred to  him  as  it  would  have  been  transferred  to  the 
debtor's  right  hand,  had  it  pleased  him  to  exercise  his  com- 
mon law  right.  As  he  stands  in  no  privity  to  the  creditors, 
he  cannot  arrogate  to  himself  any  of  their  attributes  and 
rights." 

If  a  debtor  of  this  state,  in  making  an  assignment,  simply 
exercises  his  common  law  right,  and  our  statute  confers 
upon  his  assignee  no  power  or  rights  in  addition  to  those  he 
derives  from  his  assignor,  it  would  seem  to  be  quite  plain, 
both  as  a  matter  of  reason  and  principle,  that  the  assignee, 
being  the  mere  creature  of  the  assignor,  can  do  nothing 
more  than  his  creator  could  do.  The  statute  makes  no 
express  grant  of  creditors'  rights  or  powers  to  him,  nor  do 
I  think  it  is  possible  to  read  the  statute  so  as  to  be  able  to 
say  that  such  grant  exists  by  necessary  implication.  By 
the  thirteenth  section,  it  is  declared  that  every  assignee 
shall  have  as  full  power  and  authority  to  dispose  of  all 
estate  assigned,  as  the  debtor  had  at  the  time  of  the  assign- 
ment, and  to  sue  for  and  recover,  in  his  own  name,  every- 
thing belonging  or  appertaining  to  the  estate  of  the  debtor, 
and  to  do  whatsoever  the  debtor  might  have  lawfully  done 
in  the  premises  [Itev.  jp.  39).  The  assignee's  power  of  disposi- 
tion, it  will  be  observed,  is  limited  to  that  which  miHit 
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have  been  exercised  by  the  debtor  himself;  his  right  of 
action  is  restricted  to  the  recovery  of  the  "  debtor's  estate," 
such,  obviously,  as  the  debtor  might  himself,  but  for  the 
assignment,  have  recovered  by  suit;  and  when,  as  the  con- 
clusion of  the  whole  matter,  general  powers  are  conferred, 
they  are  limited  to  such  as  the  debtor  himself  might  have 
lawfully  exercised. 

That  part  of  the  statute  w-hich  defines  the  rights  of  cred- 
itors who  exhibit  their  claims,  and  also  of  those  who  do  not, 
and  likewise  prescribes  how  far  the  debtor  shall  be  dis- 
<;harged,  aifords,  I  think,  an  important  clue  to  the  legislative 
design.  It  is  enacted  that  creditors  who  exhibit  their 
demands  for  a  dividend,  shall  be  wholly  barred  from  hav- 
ing afterwards  any  action  against  the  debtor,  unless,  on  the 
trial,  they  shall  prove  fraud  in  the  debtor  in  making  the 
assignment,  or  in  concealing  his  estate,  whether  in  posses- 
sion, held  in  trust,  or  otherwise,  but  creditors  who  do  not 
exhibit  their  claims  shall  not  be  barred  of  their  right 
against  either  the  person  of  the  debtor,  or  any  of  his  estate 
not  assigned  [Rev.  p.  Jfi).  Now,  it  seems  to  me,  if  it  had 
been  the  legislative  purpose  to  invest  the  assignee  with 
capacity  to  invalidate  the  debtor's  fraudulent  acts,  it  would 
not  have  been  thought  necessary  to  reserve  the  same  right 
to  creditors  who  had  exhibited  their  claims.  Indeed,  the 
existence  of  such  right  in  their  hands  would  be  inconsistent 
with  the  main  purpose  of  the  statute.  The  main  design  of 
the  statute  is  to  secure  equality  in  distribution.  If  the 
assignee  has  this  right,  he  holds  it  for  the  benefit  of  all 
creditors,  or,  at  least,  for  all  who  have  exhibited  their 
demands.  Kwe  say  the  statute  also  gives  the  same  right  to  any 
creditor  who  may  choose  to  exercise  it,  and  that  each  may 
exercise  it  for  his  own  exclusive  advantage,  we  engraft  upon 
the  statute,  in  the  absence  of  any  expression  to  warrant  it, 
a  meaning  plainly  in  conflict  with  its  fundamental  purpose. 

But,  again,  it  will  be  observed,  that  creditors  who  do  not 
exhibit  their  claims,  retain  their  rights  against  not  only  the 
person  of  the  debtor,  but  agaiust  "  any  of  his  estate  not 
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assigned."  What  estate  is  here  referred  to  ?  Certainly  not 
property  acquired  subsequent  to  the  assignment.  If  that 
had  been  meant,  terms  much  more  apt,  as  words  of  descrip- 
tion, would  have  readily'  suggested  themselves  to  the  minds 
of  the  legislators.  Besides,  in  preserving  the  rights  of 
creditors  against  the  debtor's  person,  his  subsequently- 
acquired  property  was  made  amenable  to  the  payment  of 
such  debts.  The  estate  or  property  intended  to  be  described, 
was  such,  I  think,  as  the  debtor  could  not  claim  or  recover, 
but  such  as  his  creditors  might. 

But  a  more  decisive  consideration  must  be  mentioned. 
If  we  adopt  the  complainant's  construction,  we  are  com- 
pelled to  declare  that  this  statute  abrogates  an  established 
doctrine  of  the  law,  so  far,  at  least,  as  it  applies  to  a  special 
class  of  cases.  It  is  a  settled  legal  rule,  that  a  transfer 
of  property,  made  in  fraud  of  creditors,  while  void  as  to 
them,  is  good  between  the  parties  and  their  representatives. 
A  solvent  debtor  may  make  an  assignment.  If  a  surplus 
remains  after  the  assignor's  debts  are  paid,  and  the  fees  and 
costs  of  administration  are  discharged,  the  assignor  is 
entitled  to  it.  That  the  surplus  shall  be  paid  to  him  is 
usually  one  of  the  trusts  expressed  in  the  deed.  If  an 
assignee  has  the  power  claimed  for  him,  did  the  legislature 
mean  that  he  should  exercise  it  for  the  benefit  of  his 
assignor?  Such  a  purpose  must  not  be  attributed  to  them 
except  upon  very  clear  evidence.  If  they  did  not  mean 
this,  how  is  the  assignee's  power  to  be  exercised  for  the 
benefit  of  creditors  alone,  and  so  that  the  debtor  derives  no 
advantage  from  it?  This  case  presents  a  striking  example 
of  the  difliculties  that  may  result  from  the  adoption  of  the 
complainant's  construction.  It  is  estimated  that  $2,700  will 
be  realized  from  the  estate  assigned ;  the  debts  exhibited 
to  the  assignee  amount  to  $4,400;  the  value  of  the  lands 
alleged  to  have  been  fraudulently  conveyed  is  esti- 
mated at  17,000.  So  that,  if  the  complainant  should  be 
successful  in  his  suit,  and  should  realize  the  full  value  of 
the  property,  he  will  have  in  hand  a  surplus  of  over  $5,000. 
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What  would  he  do  with  it  ?  By  the  terms  of  his  trust  he 
is  bound  to  pay  it  to  his  assignor,  and  yet,  as  between  his 
assignor  and  his  assignor's  grantee,  his  assignor  is  pre- 
cluded, by  his  own  turpitude,  from  asserting  any  claim  to 
it.  These  considerations,  as  well  as  the  precedents  cited, 
render  it  quite  clear,  I  think,  that  the  complainant  cannot, 
either  in  virtue  of  his  office,  or  by  force  of  his  title,  main- 
tain this  suit. 

On  the  argument,  Matlack  v.  James,  2  Beas.  126,  was 
cited  as  tending  somewhat  to  support  the  complainant's 
view.  The  material  facts  of  that  case  were:  two  of  four 
partners,  just  prior  to  an  assignment  by  the  firm,  conveyed 
their  interest  in  certain  real  estate,  standing  in  the  names 
of  the  individual  members  of  the  firm  (but  which  had  been 
purchased  with  the  funds  of  the  firm,  and  been  used  for 
partnership  purposes,  and  constituted  part  of  its  capital),  in 
payment  of  their  individual  debts.  The  grantee  took  with 
notice  that  the  land  constituted  part  of  the  partnership 
property.  Chancellor  Green,  on  a  bill  by  the  assignee, 
adjudged  the  deed  to  be  void.  He  does  not  state  the 
grounds  of  his  judgment,  but  I  think  they  are  apparent. 
Real  estate  purchased  with  partnership  funds,  and  used  for 
partnership  purposes,  though  title  be  taken  in  the  names  of 
the  individual  copartners,  is,  in  equity,  considered  partner- 
ship assets,  so  far,  at  least,  as  may  be  necessary  to  pay  the 
partnership  debts  and  adjust  the  equities  between  the  part- 
ners. Baldwin  v.  Johnson,  Sax.  441 ;  Dyer  v.  Clark,  5  Mete, 
662 ;  Story  on  Parin.  §  93.  The  deed  was  therefore  a  fraud 
on  the  partnership.  It  was  an  attempt,  by  two  of  the  part- 
ners, to  divert  partnership  assets  from  partnership  uses  and 
purposes,  and  appropriate  it  to  their  own  use.  Upon  these 
facts,  it  was  clearly  competent  for  tlie  assignee,  as  the  rep- 
resentative of  the  defrauded  partners,  and  in  virtue  of 
rights  he  derived  from  them,  to  attack  this  deed.  If  no 
creditor's  interest  had  been  involved,  he  could  still  have 
maintained  his  action.  The  defrauded  copartners  had  a 
right  to  redress  against  the  fraud,  and  so  had  their  repre- 
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sentative.  The  adjudication  in  the  case  referred  to,  stands 
on  a  principle  entirely  aside  from  that  involved  in  this  dis- 
■cussion,  and  that  case  cannot  be  used  as  a  precedent  in 
tkis. 

The  demurrer  must  be  sustained,  and  the  complainant's 
bill  dismissed,  with  costs. 


Frank  H.  Cass 

V. 

Nettie  Cass. 


A  bill  which  merely  alleges  that  a  wife  deserted  her  husband  on  a 
certain  date,  and  afterwards  persistently  remained  absent  from  his 
residence,  does  not  disclose  any  cause  of  divorce  known  to  the  laws  of 
this  state. 


On  bill  and  proofs  taken  ex  parte. 
Mr.  T.  W.  Walker,  for  complainant. 

The  Vice-Chancellor. 

This  is  a  suit  for  divorce  a  vinculo,  by  a  husband  against 
his  wife.  The  complainant  has  proceeded  by  bill.  His  bill 
alleges  that  the  defendant  deserted  him  July  1st,  1871,  since 
which  date  she  has  persistently  remained  absent  from  his 
residence,  and  hath  and  doth  desert  her  child. 

The  cause  of  divorce  here  specified,  is  unknown  to  the 
laws  of  this  state.  Simply  living  separate,  is  not  a  ground 
for  divorce.  Mere  absence  is  not  desertion.  Rogers  v. 
Rogers,  3  C.  E.  Gr.  U5 ;  Test  v.  Test,  4,  C.  E.  Gr.  3J^.  To 
constitute  desertion  by  a  wife,  she  must  forsake  her  hus- 
band in  violation  of  her  duty  to  him,  and  against  his  will, 
and  willfully  and  obstinately  continue  in  a  state  of  separa- 
tion from  him  for  a  continuous  period  of  three  years.     But 
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the  absence  here  charged,  is  merely  from  the  husband's 
residence,  and  not  from  him.  The  parties  may  have  con- 
stantly cohabited.  Desertion  is  charged  as  happening  on  a 
certain  date,  but  then  the  charge  dwindles  to  a  mere  accu- 
sation of  absence  from  the  husband's  residence.  This  is  not 
enough.  Absence  is  not  the  equivalent  of  desertion,  and 
desertion  itself  is  no  ground  of  divorce,  but  may  become 
so  by  willful  and  obstinate  continuance  for  the  statutorv 
period. 

No  ground  of  divorce  is  alleged  in  the  bill,  and  it  must, 
therefore,  be  dismissed. 


The  American  Union  Telegraph  Company 

V. 

The  Town  of  Harrison. 

1.  Under  the  eighth  section  of  the  general  telegraph  law,  the 
authorities  of  an  incorporated  town  have  a  right  to  designate  the 
street  route  on  which  a  telegraph  line  shall  pass  through  the  town, 
but  they  have  no  right  to  refuse  to  allow  the  line  to  pass  at  all. 

2.  Where  the  poles  of  a  telegraph  line,  in  an  incorporated  town,  are 
erected  outside  of  the  streets,  and  on  private  property,  and  the  wires 
hung  thereon,  where  they  overhang  the  streets,  are  placed  at  an  eleva- 
tion suflBciently  high  not  to  impede,  obstruct  or  endanger  the  full, 
free  and  safe  use  of  the  streets,  the  town  authorities  have  no  right  to 
destroy  them. 

3.  Under  the  last  clause  of  the  eighth  section  of  the  general  telegraph 
law,  the  authorities  of  an  incorporated  town  are  authorized  to  pre- 
scribe regulations  fixing  the  elevation  at  which  telegraph  wires  shall 
cross  the  streets  of  the  town,  but  until  regulations  on  this  subject  are 

Note. — For  other  instances  of  overhanging  obstructions,  spe  Gmve  v. 
Fort  Wayne,  JfS  2nd.  439;  French  v.  Brunswick,  21  Me.  29;  Jones  v.  Boslon^ 
10 Jf  Mass.  75;  Day  v.  Mil/ord,  5  Allen  98 ;  Salisbury  v.  Herchenroder,  10! 
Ifass.  458;  Jones  v.  New  Haven,  34  Conn.  1;  Heuison  v.  New  Haven,  I'l- 
136;  Norristown  v.  Mayer,  67  Pa.  St.  355;  Hume  v.  New  York,  46  N.  V. 
639;  Taylor  v.  Peckham,  8  R.  I.  545.— Rep. 
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adopted,  the  authorities  are  not  at  liberty  to  treat  such  use  of  the 
streets,  for  that  purpose,  as  in  no  way  impedes  or  endangers  their  full, 
free  and  safe  use,  as  a  nuisance. 

On  an  order  to  show  cause  why  an  injunction  should  not 
issue,  heard  on  bill  and  affidavits  on  the  part  of  the  com- 
plainants, and  on  affidavits  on  behalf  of  the  defendants. 

Mr.  B.  A.  Vail  and  Mr.  John  P.  Jackson^  for  complain- 
ants. 

Mr.  E.  L.  Price  and  Mr.  J.  D.  Bedle,  for  the  defendants 

The  ViCE-CnANCELLOR. 

This  is  an  injunction  bill.  The  complainants  are  engaged 
in  the  construction  of  an  electric  telegraph  between  the 
cities  of  New  York  and  Philadelphia.  On  the  morning  of 
the  day  on  which  their  bill  in  this  case  was  filed,  their  line 
between  New  York  and  Newark  was  completed  and  tele- 
graphic communication  established.  For  part  of  the  distance 
between  these  points  their  line  passes  over  territory  under 
the  jurisdiction  of  the  defendants.  The  poles  erected  within 
this  territory  are  erected  outside  of  the  streets  or  highways, 
and  upon  private  property,  but  the  wires  hung  thereon 
overhang  some  twenty  streets,  at  an  elevation  of  about 
twenty-five  feet  above  the  roadway.  These  poles  were 
erected  with  the  permission  of  the  owners  of  the  soil,  but 
without  the  peiiuis-sion  of  the  defendants.  No  opposition 
seems  to  have  been  made  to  the  erection  of  the  poles,  but 
the  wires  were  attached  to  them  and  stretched  from  pole  to 
pole,  according  to  the  affidavits  read  on  behalf  of  the 
defendants,  in  defiance  of  their  power,  and  only  by  the 
exercise  of  superior  force.  The  bill  charges  that  the 
defendants  intend  to  destroy  the  line  by  cutting  the  wires 
where  they  overhang  the  streets,  and  asks  that  they  be 
enjoined. 

When  the  order  to  show  cause  was  applied  for  in  this 
case,  strong  doubts  were  expressed  whether  the  bill  stated 
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any  fact  which  could  properly  be  regarded  as  the  act  of  the 
defendants  as  a  municipal  body,  that  would  authorize  tlie 
interference  of  this  court.  The  bill  simply  charged  that  cer- 
tain officers  of  the  town  had  opposed  the  hanging  of  the 
wires,  and  that  one  of  them,  claiming  to  represent  the  town, 
threatened,  if  the  wires  were  put  up,  that  the  town  would 
cut  them  down.  The  bill  exhibited  such  a  meagre  case  that 
I  hesitated  to  grant  the  order  to  show  cause.  All  doubt 
upon  this  subject  has,  however,  been  dissipated  by  the 
defendants.  They  answer  the  order  to  show  cause,  not  by 
disclaiming  responsibility  for  the  conduct  of  their  officers, 
but  attempt  to  show  that,  as  a  municipal  body,  they  resisted 
the  erection  of  the  wires  by  force,  almost  to  riot  and  blood- 
shed. They  do  not  attempt  to  deny  or  conceal  the  fact  that 
it  is  their  purpose,  if  relieved  from  restraint,  to  commit  the 
injury  against  which  the  complainants  appeal  to  the  court 
for  protection. 

There  can  be  no  doubt  that  the  injury  apprehended 
belongs  to  the  class  which  it  is  the  duty  of  a  court  of  equity 
to  prevent  in  limine.  If  the  wires  are  cut  or  broken,  even 
at  a  single  point,  the  line  between  its  principal  termini  is 
completely  destroyed.  Unless  the  mischief  threatened  is 
prohibited  at  the  very  outset,  it  is  undeniable  the  complain- 
ants must  suffer  serious  and  irreparable  loss. 

The  complainants  were  organized  under  the  general  tele- 
graph law  {Rev.  p.  117 Ji).  The  eighth  section  is  the  only 
part  of  the  act  containing  anything  material  to  this  contro- 
versy. It  first  grants  to  any  corporation  organized  under 
it,  the  right  to  use  the  public  highways  of  the  state  for  the 
purpose  of  erecting  posts  or  poles,  upon  first  obtaining  the 
consent,  in  writing,  of  the  owners  of  the  soil.  It  then  pro- 
vides that  no  posts  or  poles  shall  be  erected  in  any  street  of 
any  incorporated  town,  without  first  obtaining  from  the 
town  a  designation  of  the  streets  in  which  the  same  shall  be 
placed,  and  the  manner  of  placing  the  same.  This,  beyond 
all  doubt,  must  be  construed  to  be  a  plain  inhibition  against 
the  use  of  the  streets  by  any  telegraph  company,  for  the 
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purpose  of  erecting  their  poles  therein,  without  first  apply- 
ing to  the  municipal  authorities  for  direction  as  to  where 
and  in  what  manner  they  shall  be  erected.  The  legislative 
purpose  is  very  plain.  The  design  is  to  invest  telegraph 
companies  with  the  right  to  use  the  streets  of  an  incorpo- 
rated town  for  the  purpose  of  erecting  their  poles  therein, 
subject,  nevertheless,  to  such  municipal  control  as  shall  be 
necessary  to  secure  to  the  public,  safety,  convenience  and 
freedom  in  the  use  of  the  streets.  The  municipal  authori- 
ties may  say  what  streets  shall  be  used,  at  what  points  in 
the  streets  the  poles  shall  be  erected,  and  how  they  shall  be 
planted  and  secured,  but  they  have  no  power  to  lay  an 
embargo.  They  have  a  right  to  regulate,  but  not  to  inter- 
dict. And  their  regulations,  to  be  valid,  must  be  reason- 
able and  fair.  But  this  provision  has  no  application  to  the 
case  in  hand.  The  complainants  have  erected  their  poles 
outside  of  the  streets,  on  private  property,  and  so  long  as 
the  poles  in  no  way  imperil  the  safety  of  those  who  use  the 
streets,  the  town  authorities  can  lawfully  exercise  no  control 
over  them. 

But  another  part  of  this  section  must  be  considered.  By 
the  last  clause,  it  is  enacted,  "  That  the  use  of  the  public 
streets,  in  any  of  the  incorporated  towns  fby  any  corporation 
organized  under  this  act),  shall  be  subject  to  such  regula- 
tions and  restrictions  as  may  be  imposed  by  the  corporate 
authorities."  The  clause  previously  considered  related  only 
to  such  use  of  the  streets  as  would  be  made  if  poles  were 
erected  therein;  the  clause  just  quoted  is  much  broader, 
and  comprehends  any  use  which  can  be  made  of  them  by  a 
telegraph  company.  It  comprehends  hanging  wires  over 
the  roadway.  The  public  easement  is  not  limited  to  the 
use  of  the  soil  of  the  highway,  but  extends  upward  indefi- 
nitely. A  barrier  stretched  above  the  roadway,  or  the 
bough  of  a  tree  overhanging  it,  may  constitute  a  nuisance. 
Barber  v.  Roxbury,  11  Allen  8W ;  Angell  on  Highways  §  223. 

Under  this  clause  the  town  authorities  may  adopt  regu- 
lations fixing  the  elevation   at  wliich  telegraph  wires  shall 
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cross  the  streets,  and  they  may  also  prescribe  such  other 
precautions  as  may  be  reasonably  necessary  to  the  safety  of 
travel.  But  no  such  regulations  have  been  adopted  by  the 
defendants.  So  far  as  appears,  the  town  authorities  have 
never  even  entered  upon  the  consideration  of  the  question, 
whether  it  is  expedient  or  not  to  exercise  the  power  given 
to  them  by  this  clause.  When,  by  appropriate  proceedings, 
they  shall  have  prescribed  regulations  on  this  subject,  the 
complainants  will  be  obliged  to  conform  to  them,  but,  in 
the  meantime,  they  cannot  compel  the  complainants  to 
desist  from  the  further  construction  of  their  work. 

Upon  the  facts  before  me,  there  is  no  reason  whatever  to 
believe  that  the  wires,  as  they  now  overhang  the  streets,  do, 
in  the  slightest  degree,  impede  or  endanger  their  full,  free 
and  safe  use.  I  am  of  opinion  that  the  complainants,  in 
erecting  their  poles  on  private  property,  and  in  hanging 
their  wires  on  them  at  an  elevation  of  twenty-five  feet 
above  the  roadway,  did  nothing  but  what  they  had  an 
unquestionable,  legal  right  to  do,  and  that  the  defendants 
should  be  enjoined  from  cutting  the  wires,  or  otherwise 
unlawfully  interfering  with  them. 
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The  Ordinary. 

Betsy  Marsh,  a  single  woman,  late  of  the  county  of 
Union,  died  there  on  the  7th  of  April,  1876,  at  the  house 
of  David  S.  Scudder,  in  the  township  of  Westfield.  She 
was  then  about  sixty-five  years  old.  She  was  eccentric. 
Her  eccentricity  displayed  itself  principally  in  her  dress, 
which  was  somewhat  peculiar,  and  in  her  language,  which 
was  sometimes  very  coarse.  She  died  of  a  disease  of  the 
brain,  after  an  illness  of  not  many  days'  duration.  The 
particular  character  of  the  disease  seems  not  to  be  very 
exactly  defined  by  the  expert  testimony  which  has  been 
adduced.  Her  malady  appears  to  have  given  rise  to  delu- 
sions at  an  early  stage  of  it.  One  efl:ect  of  its  presence  was 
to  fill  her  mind  with  a  distressing  presentiment  of  impend- 
ing death.  On  the  6th  of  May,  1857,  nearly  nineteen  years 
before  her  death,  she  had  made  a  will  by  which,  after  pro- 
viding for  the  payment  of  her  debts  and  funeral  expenses, 
she  gave  to  Daniel  H.  Lee  half  of  her  estate,  except  her 
clothing  and  household  goods,  which  she  gave  to  Sarah 
Lee,  widow  of  Gershom  Lee,  and  gave  to  Sarah  Lee  and 
Ezra  D.  and  Charlotte  Hetfield,  all  the  residue  of  her  estate. 
On  the  29th  of  March,  nine  days  before  her  death,  she  went 
to  the  house  of  Mrs.  Phebe  M.  Hetfield,  who  lived  in  the 
immediate  vicinity  of  David  S.  Scudder  (the  houses  being  a 
very  short  distance  apart,  with  none  intervening),  and 
remained  there  until  the  3d  of  April  following,  when  she 
leit  that  place  and  went  to  David  S.  Scudder's  house,  and 
there,  on  the  5th  of  April,  two  days  afterwards,  she  exe- 
cuted her  last  will  and  testament,  by  which  she  gave  her 
property  to  Mr.  Scudder.  He  was  her  cousin,  and  for 
many  years  she  had  made  his  house  her  home,  though  from 
time  to  time  she  had  stayed  at  other  places  among  her 
relations.  Between  the  29th  of  March  and  the  3d  of  April, 
while  she  was  at  the  house  of  Phebe  Hetfield,  it  appears 
that  she  was  the  subject  of  delusions  of  such  a  character  as 
to  indicate  the  existence  of  mental  disease.  There  is  some 
contrariety,  however,  in  the  evidence,  as  to  the  extent  of 
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these  aberrations.  I  do  not  deem  it  important  to  consider 
the  evidence  on  this  head,  inasmuch  as  it  appears  to  be 
quite  clear  that  the  delusions  to  which  I  have  referred  were 
the  consequences  of  her  disease,  and  the  disease  itself  was 
intermittent,  and  it  is  clear,  from  the  proof,  that  there 
were  periods,  whole  days  together,  at  least,  after  that  time, 
when  she  was  free  from  them.  Her  property  appears  to 
have  consisted  mainly  of  a  bond  and  mortgage  and  a 
•deposit  in  the  savings  bank.  On  Tuesday,  the  2d  of  April, 
the  day  before  the  will  was  made,  she  seems  to  have  been 
■engaged  in  assisting  in  the  ordinary  household  duties  of 
the  family.  She  retired  to  bed  between  eight  and  nine 
o'clock.  At  a  very  early  hour  (about  three  o'clock)  the 
next  morning,  she  came  to  the  door  of  the  room  in  which 
Mr.  and  Mrs.  Scudder  slept,  and  applied  for  admittance. 
On  being  admitted  she  sat  down  in  a  chair  near  the  door. 
She  said  that  she  could  not  live  a  great  while,  and  would 
rather  that  Mr.  Scudder  should  have  what  little  she  had 
than  any  one  else.  Mr.  Scudder  endeavored  to  relieve  her 
mind  of  the  presentiment  by  assuring  her  that  she  was 
not  about  to  die,  and  told  her  to  go  back  to  her  room  and 
go  to  bed.  She  did  so.  Not  long  afterwards  she  came 
again  to  his  room  and  said  to  him,  "  Smith  (addressing  him 
by  his  middle  name),  I  want  to  give  you  this  mortgage  and 
bank-book,  and  I  wish  I  could  hand  them  to  you  right  in 
your  hand ;"  to  which  he  replied,  "  Betsy,  you  know  you 
can't  do  that;  you  would  be  sorry  for  it  if  you  did,  after- 
wards;" to  which  she  answered,  **  If  I  get  well  you  can 
easily  hand  them  back  to  me."  He  again  persuaded  her  to 
return  to  her  room.  She  came  back  again  to  his  room, 
shortly  afterwards,  and  then  said,  "  I  want  to  give  you  this 
mortgage  and  this  bank-book;  the  will  I  have  made  don't 
give  you  anything;  I  want  you  to  go  and  get  Dr.  Kinch  to 
come  and  do  some  writing  for  me."  Mr.  Scudder  said  to 
her  that  he  thought  it  was  not  worth  while,  and  she  replied, 
-"Yes,  it  is;  I  shan't  hve  long,  and  it  makes  no  difference 
whether  I  live  or  die,  I  want  you  to  go  and  get  Br.  Kinch." 
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Dr.  Kinch  was  a  physician  long  a  resident  in  the  village 
of  Westfield.  He  frequently  drew  wills.  He  was  not  the 
attending  physician  of  the  testatrix.  Her  physician  was 
Dr.  Stryker.  About  five  o'clock  in  the  morning  Mr.  Scud- 
der went  for  Dr.  Kinch,  and  he  and  the  doctor  reached  his 
house  at  about  six.  It  appears  from  Dr.  Kiuch's  testimony 
that  he  had  been  for  a  long  time  well  acquainted  with  the 
testatrix.  He  says  that  when  he  met  her  at  the  house  she 
said  to  him,  "  Doctor,  I  want  you  to  do  some  writing." 
He  asked  her  what  she  wanted  him  to  do,  and  she  said  that 
she  wanted  to  make  her  will,  and  wanted  it  done  right 
away.  He  told  her  that  it  was  necessary  to  have  another 
witness  besides  himself.  He  suggested  that  Samuel  Het- 
field,  son  of  Phebe  Hetfield  before  mentioned,  should  be 
sent  for  as  a  witness,  but  she  objected,  and  suggested  Mr. 
French,  a  neighbor,  who  was  sent  for  accordingly.  She 
wished  Dr.  Kinch  to  act  as  executor,  but  he  declined.  They 
then  went  into  a  room  together.  He  asked  her  if  she  had 
ever  made  a  will  before.  She  said  she  had.  She  remarked, 
"  You  want  to  see  if  I  know  what  I  am  doing.  I  know 
what  I  am  doing,  just  as  well  as  I  ever  did."  The  doctor 
then  said,  "Well,  Betsy,  it  is  necessary  for  me  to  know 
whether  you  are  competent  to  make  a  will  or  not."  She- 
replied,  "I  know  just  as  well  what  I  am  doing  as  I  ever 
did,  and  I  want  it  done  right  away."  He  then  asked  her 
how  she  wished  to  dispose  of  her  property,  and  she  told 
him  the  manner,  and  he  drew  the  will  accordingly.  After 
he  had  drawn  the  will  he  read  it  to  her,  paragraph  by 
paragraph,  and  asked  her  if  that  was  what  she  wanted,  and 
she  replied,  "  Yes."  The  will  was  then  executed  by  her  in 
the  presence  of  the  doctor  and  Mr.  French,  with  due  for- 
mality. It  should  be  stated  that  when  he  asked  her  if  she 
had  ever  made  a  will  before,  she  said  that  she  had  done  so 
while  she  was  living  at  Mr.  Lee's.  That  she  had  had  it 
drawn  while  she  was  living  there.  She  did  not  say  what 
disposition  she  had  made  of  her  property  in  that  will,  but 
rather  evaded  the    question.       In    her    conversation    pre- 
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vious  to  the  execution  of  the  will,  she  told  the  doctor  that  she 
would  burn  her  property  all  up  before  she  would  give  any 
of  it  to  the  Marsh  family.  By  way  of  explanation,  she  said 
that  they  had  not  given  her  much  attention,  had  never 
befriended  her,  and  the  doctor  thinks  that  she  mentioned, 
us  a  cause  of  complaint,  that  they  did  not  notify  her  of  her 
father's  death  until  after  he  was  buried.  As  indicating  the 
condition  of  her  mind,  it  may  be  stated  that,  while  the  doc- 
tor was  writing  the  will,  she  remarked  that  she  had  not  had 
much  enjoyment  in  this  world,  and  she  did  not  know 
whether  she  would  have  much  in  the  world  to  come.  She 
also  said  that  she  "  expected  there  would  be  a  great  time 
after  she  was  dead  and  gone,  by  her  friends'  overhauling 
her  wonderful  room,"  at  Mrs.  Hetfield's,  where  she  kept 
her  clothing  and  her  mother's  clothing.  She  added  that 
she  supposed  there  would  be  a  great  time  amongst  her  old 
clothing,  after  she  was  dead  and  gone,  but  she  did  not  care 
anything  about  that;  they  might,  do  as  they  had  a  mind  to, 
it  would  not  affect  her,  one  way  or  the  other.  It  appears 
that  she  had,  for  many  years,  rented  a  room  in  the  house 
of  Phebe  Hetfield,  where  she  kept  her  garments,  and  those 
of  her  mother  (one  of  her  eccentricities  being  the  keeping, 
unused,  her  dresses,  which  were  made  of  coarse  material, 
and  were  of  unfashionable  cut),  and  she  had,  in  that  room, 
dresses  of  her  own  and  her  mother's,  which  she  had  kept 
there  for  many  years. 

Before  the  doctor  began  to  draw  the  will,  she  showed  hira 
a  bond  and  mortgage  for  $1,000,  and  a  savings-bank  book, 
and  said  she  wanted  to  give  the  mortgage  to  Smith  Scudder. 
She  also  said  that  wherever  she  was  when  she  came  to  die, 
those  who  took  the  best  care  of  her  should  have  her  prop- 
erty. After  the  will  was  executed,  the  doctor  folded  it  up 
and  handed  it  to  her,  and  asked  her  what  disposition  should 
be  made  of  it.  She  told  him  to  take  it  and  keep  it.  Ho 
did  so.  Afterwards,  and  on  the  same  day,  after  the  doctor 
had  gone,  she  put  on  her  dress  and  shawl  and  went  out. 
She  said   that  she  had  forg-otten  some  things  which   she 
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desired  to  put  in  her  will.  They  were,  a  legacy  of  $100  to 
the  Baptist  Church  at  Scotch  Plains,  of  which  she  was  a 
member,  and  a  provision  for  a  head-stone  for  her  grave,  to 
cost  $200.  As  she  left  the  house,  she  said  she  was  going  to 
take  a  walk,  and  might  go  as  far  as  Theodore  Hetfield's  (he 
was  a  near  neighbor),  and,  if  she  did,  she  would  spend  tlie 
day  there.  She  went  to  Theodore  Hetfield's  house,  and, 
while  there,  spoke  of  her  desire  to  alter  her  will  in  the  par- 
ticulars jast  referred  to.  Mr.  Hetfield  called  in  her  physi- 
cian. Dr.  Stryker,  who  happened  to  be  passing.  The  doctor 
undertook  to  make  the  alteration  for  her,  but  thought  that 
it  was  necessary  to  redraw  the  will.  He  proceeded  to  do  so. 
After  he  had  drawn  so  much  of  the  will  as  provided  for  the 
payment  of  her  funeral  expenses  and  just  debts,  and  for  the 
head-stone  at  her  grave,  he  stopped  writing,  and  suggested 
to  her  the  propriety  of  making  a  bequest  to  the  children  of 
a  Mr.  Gardner,  in  whose  family  she  had  lived,  and  of  whose 
children  she  appeared  to  be  very  fond.  To  his  suggestion 
she  made  no  answer  except  by  shaking  her  head,  signifying 
an  indisposition  to  make  the  bequest.  It  appears  that  the 
drawing  of  the  will  was  no  further  proceeded  with.  Mr. 
Hetfield  suggested  that  a  difficulty  might  arise  with  respect 
to  the  validity  of  the  will,  because  of  the  fact  that  there 
would  be  two  wills,,  that  drawn  by  Dr.  Kinch  in  the  morn- 
ing, and  the  one  upon  which  Dr.  Stryker  was  engaged, 
both  dated  on  the  same  day.  The  further  preparation  of  the 
will  was  postponed  until  later  in  the  day. 

In  her  instructions  to  Dr.  Stryker,  the  testatrix  told  him 
that  she  wanted  to  give  a  legacy  of  $100  to  the  Scotch 
Plains  church,  to  have  her  funeral  expenses  paid,  and  $200 
spent  for  a  head-stone,  and  the  rest  of  her  property  was  to 
go  to  Smith  Scudder.  She  requested  that  Dr.  Kinch  should 
be  sent  for  to  make  the  alteration,  and  Dr.  Kinch  and  Dr. 
Stryker  came  in  the  evening.  She  informed  Dr.  Kinch 
of  the  alteration  she  desired  to  make.  He,  also  supposing 
it  was  necessary  to  draw  a  new  will,  took  the  will,  which  he 
had  brought  with  him,  out  of  the  envelope  in  which  it  was, 
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and  proceeded  to  tear  off  the  flj-leaf,  and  was  about  to 
destroy  the  will.  She  prevented  him  from  doing  so,  say- 
ing: "Don't  burn  it  up  until  there  is  another  one  made," 
and  thereupon  he  folded  up  the  will  and  put  it  in  the  envel- 
ope and  gave  it  to  Theodore  Hetfield,  to  be  kept  by  him. 
Dr.  Kinch  testifies  that  he  told  her  that  he  understood  she 
Avas  not  satisfied  with  the  will  he  had  made,  and  that  she 
answered  that  all  the  change  she  wanted  to  make  was  that 
she  wanted  to  give  to  the  Baptist  church  $100,  and  spoke 
about  a  head-stone  to  cost  $200. 

It  seems  that  the  writing  of  the  will  was  deferred  until 
the  next  morning,  because  of  the  fact  of  the  testatrix's 
unwillingness  to  make  a  disposition  in  favor  of  the  Gardner 
children.  Dr.  Kinch  testifies  that  before  he  left  Theodore 
Iletfield's  house,  the  testatrix  joined  the  family,  and  was, 
with  them,  entertained  with  music.  The  next  morning, 
before  breakfast,  she  left  that  house,  and  appears  to  have 
drunk  several  times,  immediately  thereafter,  of  wine  which 
she  had  in  a  bottle.  Her  habits  were  temperate,  but  she 
used  wine  occasionally,  in  very  small  quantities,  as  a  medi- 
cine. It  seems  that,  not  long  afterwards,  she  was  found  in 
what  appeared  to  be  an  intoxicated  condition,  in  the  woods 
not  far  distant,  whence  she  was  taken  to  the  house  of 
Mr.  Scudder.  From  that  time  she  appears  to  have  been 
quite  ill,  and  the  next  morning  she  suddenly  fell  dead. 

The  only  question  which  was  presented  to  the  court  upon 
the  hearing  of  this  appeal  was,  whether  the  testatrix,  at  the 
time  of  making  the  will  drawn  by  Dr.  Kinch,  was  of  sound 
and  disposing  mind.  That  she  was  not  laboring  under  any 
delusion  when  the  will  was  made,  is  abundantly  evident 
from  the  testimony.  It  does  not  appear  that,  at  any  time, 
she  labored  under  any  delusion  in  respect  to  any  person 
who  would  otherwise,  probably,  have  been  the  object  of  her 
bounty.  Her  delusions  were  evidently  such  as  resulted 
from  disease,  but,  as  before  remarked,  the  disease  manifestly 
was  an  intermittent  one,  and  there  were  times  when  she 
was  free  from  the  delusions,  and  was  rational  and  of  sound 
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and  disposing  mind,  memory  and  understanding.  When 
the  will  was  drawn,  she  knew  what  property  she  had,  and 
where  it  was,  and  what  it  consisted  of,  and  to  whom  she 
desired  to  give  it,  and  the  reason  why  she  selected  the 
person  to  whom  she  gave  it,  as  the  object  of  her  bounty. 
She  also  gave  her  reason  for  passing  by  others  in  the  dispo- 
sition of  her  property.  The  testamentary  witnesses,  one  of 
whom  was  an  expert,  had  both  of  them  known  her  for  a  long 
time,  and  testily  very  clearly  and  positively  to  the  sound- 
ness of  her  mind  at  the  time  of  the  execution  of  the  will. 
Other  witnesses,  notably  Theodore  Hetfield  and  his  wife, 
who  saw  her  on  the  day  on  which  the  will  was  drawn, 
give  equally  convincing  evidence  as  to  her  testamentary 
capacity.  Whatever  her  disease  was,  and  however  it  may 
be  characterized  technically,  it  is  clear  that  it  could  not 
have  been  one  which  affected  the  brain  so  that,  when  once 
it  had  taken  hold  of  the  patient,  it  never  released  its  hold. 
The  proof  forbids  such  a  conclusion.  Among  the  witnesses 
who  testified  to  the  soundness  of  her  mind  and  testament- 
ary capacity,  is  Dr.  Stryker,  who  was  her  attending  physi- 
cian during  her  illness,  and  up  to  her  death. 
The  decree  of  the  orphans  court  will  be  affirmed. 


In  the  matter  of  the  guardianship  of  Alfred  J.  Flinn, 

a  minor. 

It  is  no  proof  ot  waste,  in  a  proceeding  to  remov(>  a,  guardian  who  is 
personally  responsible,  that  he  has  incurred  liability  to  pay  counsel 
fees  in  a  controversy  over  his  management  of  the  ward's  property, 
since  such  fees,  if  unlawful  or  unnecessary,  may  be  disallowed  in  his 
account;  nor,  that  he  has  paid  reasonable  commissions  to  a  broker  for 
renting  and  collecting  the  rent  of  his  ward's  real  estate. 


On  appeal  from  the  decree  of  the  Mercer  orphans  court. 
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Mr.  W.  D.  Holt,  for  appellant. 
Mr.  I.  W.  Lanning,  for  respondent. 
The  Ordinary. 


Alice  Flinn,  step-mother  of  Alfred  J.  Flinn,  the  minor, 
filed  her  petition  in  the  Mercer  orphans  court,  stating  her 
belief  that  Michael  Flinn,  the  guardian  of  Alfred,  who  was 
appointed  by  that  court,  was  wasting  and  mismanaging  the 
estate  of  the  minor,  whereby  the  latter  might  come  to  loss, 
and  she  thereupon  prayed  that  the  guardian  might  be 
removed  and  the  letters  of  guardianship  issued  to  him 
revoked,  and  some  suitable  person  appointed  in  his  stead.  On 
this  petition  a  rule  to  show  cause  was  granted,  under  which 
testimony  was  taken,  and  on  the  29th  of  July,  1878,  an 
order  was  made  by  which  it  was  recited  that  the  court  w^as 
satisfied  that  the  allegations  of  the  petition  were  true,  and  it 
was  thereupon  ordered  and  decreed  that  the  letters  of  guard- 
ianship issued  to  Michael  Flinn  be  annulled,  and  that  letters 
of  guardianship  of  the  minor  be  issued  to  Lewis  II.  Van 
Horn,  of  the  city  of  Trenton.  From  this  decree  Michael 
Flinn  appealed  to  this  court.  It  appears,  hj  the  testimony 
taken  in  the  court  below,  that  Patrick  Flinn,  the  father  of 
the  minor,  died  in  1874,  leaving  a  small  house  and  lot  in  the 
city  of  Trenton ;  that  the  petitioner  was  his  second  wife ; 
that,  after  the  death  of  Patrick  Flinn,  his  widow  continued 
to  occupy  the  property,  taking  care  of  the  child  up  to  the 
26th  of  March,  1878,  the  occupation  of  a  part  of  the  prop- 
erty and  the  rent  which  she  received  from  the  rest,  being 
regarded  and  accepted  by  her  as  satisfaction  for  the  board 
and  lodging  of  the  boy,  and  her  care  and  attention  to  him. 
It  appears  that  a  ditficulty  arose  between  her  and  the  guard- 
ian in  respect  to  the  custody  of  the  child,  who  is  now  thir- 
teen years  old.  It  resulted  in  her  leaving  the  premises, 
taking  with  her  the  boy,  whom  she  still  keeps,  and  the 
guardian  taking  possession  of  the  property.  The  application 
to  remove  the  o-uardian  grew  out  of  this  difiiculty.     It  will 


€42  PREROGATIVE  COURT.  [31  Eq. 

Flinn's  Case. 

be  seen  that  the  ground  stated  in  the  petition  is  the  wasting 
and  mismanagino;  of  the  estate  of  the  minor.  The  evi- 
dence  falls  very  far  short  of  establishing  it.  The  guardian 
appears  to  have  set  about  making  certain  repairs  to  the 
property  after  Mrs.  Flinu  left  it.  He  introduced  the  water 
from  the  water-works,  papered  one  or  more  of  the  rooms, 
and  he  soon  after,  through  an  agent,  rented  the  premises 
to  a  tenant  at  thirteen  dollars  a  month.  It  appears  that  he 
agreed  to  pay  the  agent  ten  per  cent,  for  renting  the 
premises  and  collecting  the  rents.  It  is  also  charged, 
that  he  has  incurred,  in  the  controversies  between  him 
and  the  petitioner,  considerable  legal  expenses  which  were 
unnecessary.  It  is  also  said,  that  he  has  failed  to  file 
his  inventory  as  by  law  he  was  required  to  do,  and 
that  it  appears  that  he  has  not  invested,  but  has  used  in 
his  own  business,  a  small  sum  of  money  belonging  to  his 
ward.  He  appears  to  be  abundantly  able  to  account  for  and 
to  pay  over  the  money  on  demand.  He  declares  his  willing- 
ness to  take  tlie  boy,  and  support  him  free  of  charge,  in  his 
■own  family,  caring  for  him  as  his  own  son.  He  is  the 
brother  of  the  boy's  father,  and  his  wife  is  the  sister  of  the 
boy's  mother.  On  the  other  hand,  the  petitioner,  the  boy's 
step-mother,  declares  her  willingness  also  to  take  charge  of 
the  boy,  and,  if  permitted  to  have  the  use  and  rents  of  the 
house,  to  provide  for  the  boy. 

The  sole  question  before  the  court  was,  whether  the  guard- 
ian was  wasting  and  mismanaging  the  estate  of  the  ward, 
and  not,  whether  it  would  be  more  desirable  that  his  step- 
mother should  continue  to  have  the  possession  of,  and  care 
for  him,  and,  in  consideration  thereof,  have  the  use  of  the 
property.  The  guardian  is,  by  law,  guardian  of  the  person  as 
well  as  of  the  property  of  the  ward. 

The  fact  that  the  guardian  desired  to  obtain  possession  of 
the  boy  was  obviousl}^  no  reason  for  the  action  of  the  court. 
For  any  failure  on  his  part  to  discharge  the  duties  required 
of  him  by  law  in  respect  of  accounting  for  the  estate  of  the 
ward,  he  is  amenable  to  the  law,  and,  for  cause,  may  be 
removed  on  that  account.    But  I  have  looked  in  vain  in  this 
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evidence  for  proof  that  he  has  been  guilty  of  that  with 
which  he  is  charged  in  the  petition,  and  for  which  he  was 
upon  trial  before  the  court.  That  he  has  incurred  liability 
to  pay  counsel  fees  in  the  controversies  between  him  and 
the  petitioner,  is  no  evidence  of  waste.  Those  fees  will  not 
be  allowed  in  his  account  against  the  minor,  if  they  are  not 
lawful,  and  were  not  reasonably  necessary.  And  so,  too,  in 
regard  to  the  commissions  for  letting  the  property  and  col- 
lecting the  rent,  and  the  work  done  to  the  property.  The 
charges  for  them  will  be  subject  to  the  scrutiny  of  the  court. 
The  decree  of  the  orphans  court  will  be  reversed. 


Elizabeth  Randall,  appellant, 

V. 

John  Beatty  and  Wesley  Beatty,  respondents. 

1.  Where  one  will  is  revoked  by  another,  the  revocation  is  testa- 
mentary, and  the  revocation  of  the  latter  will  revives  the  former. 

2.  A  testatrix  executed  several  wills,  all  of  which  she  destroyed, 
except  one  executed  in  1870.  By  a  will  made  in  1873,  she  expressly 
revoked  all  former  wills,  and  delivered  to  a  legatee  therein  a  paper 
which  she  represented  to  be  the  will  of  1870,  with  directions  to  destroy 
it,  and  that  paper  was  destroyed.  She  afterwards  cancelled  the  will 
of  1873.  After  her  death,  the  will  of  1870  was  found,  carefully  pre- 
served among  her  eflfects. — Held,  that  the  cancellation  of  the  will  of 
1873  revived  that  of  1870,  and  that  the  testatrix's  imposition  upon  her 
legatee  as  to  destroying  the  will  of  1870  did  not  aftect  it,  nor  would 
evidence  of  her  verbal  declarations  of  revocation. 


On  appeal  from  decree  of  Somerset  orphans  court,  admit- 
ting to  probate  a  paper  purporting  to  be  the  will  of  Ann 
Rider. 


Note.— Most  of  the  cases  relative  to  the  effect  upon  a  prior  will  of 
the  destruction  of  a  subsequent  one  which  revoked  the  prior  one,  may 
be  found  in  1  Wms.  on  ExWs  178;  2  Am.  Lead.  Cas.  518;  see,  also,  Colvin 
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Mr.  J.  Kearney  Bice  and  Mr.  J.  D.  Bartine,  for  appellant. 
Mr.  H.  31.  Gaston^  for  respondents. 

The  Ordinary. 

The  question  presented  in  the  arguments  of  counsel  is, 
whether  the  revocation  of  a  posterior  will,  which  contains 
an  express  revocation  of  all  former  wills,  is,  of  itself,  a 
revival  of  the  former  will.  The  proof  in  the  cause  shows 
that  the  testatrix,  in  1870,  executed,  with  due  formalities, 
the  will  propounded  for  probate.  By  it,  she  gave  all  her 
household  goods  and  wearing  apparel  to  her  sister  Mary 
Ann  Beatty,  and  all  the  residue  of  her  property  to  her 
nephews  John  and  Wesley  Beatty,  sons  of  Mary  Ann  Beatty, 
with  provision  that  if  they,  or  either  of  them,  should  die, 
leaving  no  children,  the  property  should  go  to  their  sisters 
and  their  children.  In  1873,  she  executed  another  will, 
wholly  inconsistent  with  that  of  1870,  giving  all  her 
property  to  her  niece  Jane  Ruckman,  and  expressly  revok- 
ing all  former  wills.  It  is  admitted  that  the  will  of  1873 
was  cancelled  by  her. 

Jane  Ruckman  and  her  husband  both  testify  that,  when 
the  testatrix  executed  that  will,  she  delivered  to  the  former 


V.  Warford,  20  Md.  358;  Rudisill  v.  Rodes,  29  Gratt.  lJf7 ;  Harwell  v. 
Liveley,  30  Ga.  315;  Dickinson  v.  Swatman,  6  Jur.  [N.  S.)  831;  Newton 
V.  Newton,  12  Ir.  Ch.  118. 

Will  a  former  will  be  revived  by  the  fact  that  a  subsequent  one, 
revoking  it,  cannot  be  found  after  testator's  death.  Helyar  v.  Hehjar,  1 
Lee  lfl2 ;  Brown  v.  Brown,  8  E.  &  B.  876 ;  Legare  v.  Ash,  1  Bay  4^4  >' 
Jones  V.  Murphy,  8  Watts  &  Serg.  275 ;  Nelson  v.  McGiffert,  3  Barb.  Ch. 
158 ;  Dawson  v.  Smith,  2  Houst.  92 ;  Wallis  v.  Wallis,  11^  Mass.  510 ;  see 
Day  V.  Day,  2  Gr.  Ch.  5^9. 

Will  a  wife's  surviving  her  husband  revive  a  will  revoked  by  her 
marriiige.  Hodsden  v.  Lloyd,  2  Bro.  C.  C.  53^;  Doe  v.  Staple,  2  T.  R. 
684;  J^ong  v.  Aldred,  3  Addams  48;  Brett  v.  Rigden,  Plowd.  343  ;  Walker 
V.  Hall,  34  Pa.  St.  483 ;  Garrett  v  Dabney,  27  Miss.  335 ;  Morton  v.  Onion, 
45  Vt.  145;   Taller' s  Case,  79  III.  99. 

Will  the  deatli  of  a  child  unprovided  for  by  the  will,  before  the  tes- 
tator, revive  a  will  revoked  bv  its  birth.  Emerson  v.  Boville,  1  Pihlliw. 
342;  Barrow  v.  Baxter,  2  Phillim.  261  note;  Ash  v.  Ash,  9  Ohio  St.  383; 
see  4  Kent  *526  ;  Morse  v.  Morse,  42  Ind.  565.— Rep. 
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a  paper,  which  she  said  was  the  Beatty  will,  and  directed  her 
to  destroy  it,  to  burn  it.  According  to  Mrs.  Ruckman's 
testimony,  the  paper  answered  the  description  of  the  Beatty 
will,  and  appeared  to  have  been  cancelled.  It  was  not  that 
will,  however.  The  rule  on  the  subject  of  the  revival  of  a 
prior  will  by  the  revocation  of  a  later  one  containing  words 
of  revocation,  was,  up  to  1838  (when,  by  the  enactment  of  a 
statute  (1  Vict.  Ch.  26),  the  question  was  put  at  rest),  dif- 
ferent in  the  courts  of  common  law  and  the  ecclesiastical 
courts  in  England,  the  former  holding  that  the  revocation 
of  the  later  will,  of  itself,  worked  a  revival  [Jarm.  on  Wills 
122,  123),  while  the  latter  held  that,  whether  there  was  a 
revival  or  not,  was  a  question  of  intention.  JJsticke  v. 
Bawden,  2  Addams  116. 

The  will  of  1870  was  never  cancelled.  If  the  testatrix 
gave  to  Mrs.  Ruckman  a  paper  which  she  declared  was  that 
instrument,  the  only  reasonable  construction  of  the  act  is, 
that  she  thus  intended  to  delude  the  Ruckmans,  with  whom 
she  then  proposed  to  live  in  their  family,  as  to  her  design, 
and  to  induce  them  to  believe  that  she  had,  in  addition  to 
making  a  will  in  favor  of  Mrs.  Ruckman,  cancelled  the 
Beatty  will.  The  will  of  1870  was,  at  her  death,  found 
among  her  effects,  in  an  envelope,  with  a  copy  of  her 
deceased  husband's  will.  It  was  entirely  in  her  own  hand- 
writinsr.  The  law  declares  the  manner  in  which  a  will  is  to 
be  revoked.  It  must  be  by  burning,  cancelling,  tearing  or 
obliterating  it  by  the  testator,  or  in  his  presence  and  by  his 
direction  and  consent,  or  by  a  writing  executed  with  the 
same  formalities  as  a  will.  No  proof  of  declarations  of 
revocation,  made  by  the  testator,  will  avail.  Boylan  ads. 
Meeker,  4.  Dutch.  274,  ^85.  The  will  of  1870  is  produced 
uncancelled.  It  is  admitted  that  there  is  no  revocatory  will 
or  writing  extant,  but  it  is  alleged  that  all  such  instruments 
subsequently  made  by  the  testatrix,  have  been  cancelled. 
The  execution  of  the  will  of  1873  was  not  attended  or 
followed  by  the  cancellation  of  the  will  of  1870.  Notwith- 
standing the  revocatory  clause  in  the  will  of  1873,  the  will 
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of  1870  was  retained  by  the  testatrix  uncancelled,  up  to  the 
da}-  of  her  death.  The  fact  that  she  so  kept  the  will  is  the 
most  cogent  evidence  of  her  intention  that  it  should  be 
revived  by  the  cancellation  of  the  will  of  1873. 

In  Usticke  v.  Bawden,  uhi  supra,  the  court  said  that  the 
fact  that  a  testator  kept  the  prior  will  in  her  possession 
after  the  making  of  the  later  one,  which  expressly  revoked 
the  former,  would  raise  a  strong  presumption  that  he  meant 
that  it  should  revive  on  the  cancellation  of  the  revocatory 
will.  In  this  case,  this  presumption  could  not  be  overcome 
by  the  hearsay  testimony  (for  it  is  incompetent  for  the  pur- 
pose) of  witnesses  as  to  the  statements  of  the  testatrix, 
before  referred  to.  They  say  she  said  that  she  had 
destroyed  the  will  of  1870 ;  that  she  had  destroyed  all  her 
wills;  but  the  will  of  1870  itself  furnishes  demonstration 
that  she  had  not  done  so.  It  is  in  evidence  that  she  made 
numerous  wills,  one  in  favor  of  her  sister,  Mrs.  Neil,  before 
1870;  a  will  executed  in  the  presence  of  Elizabeth  Thomas 
and  her  sister,  about  1868  or  1869 ;  the  Beatty  will,  in  1870 ; 
the  Ruckman  will,  in  1873,  and  a  will  executed  in  the 
l»resence  of  Mr.  and  Mrs.  Mack,  in  1875.  It  also  appears 
that,  tliough  for  the  last  three  or  four  years  of  her  life  she 
was  not  favorably  disposed  to  any  of  her  sisters,  she  was  as 
much  so  towards  Mrs.  Beatty  as  any  of  them,  and  that  she 
always  spoke  well  of  the  sons  of  the  latter,  John  and 
Wesley.  Whether  the  cause  be  judged  by  the  rule  of  the 
English  common  law  courts,  or  that  of  the  ecclesiastical 
tribunals,  as  those  rules  were  prior  to  the  statute  of  1838, 
the  will  of  1870  is  entitled  to  be  admitted  to  probate.  The 
true  rule  on  the  subject  is,  that  where  one  will  is  revoked 
by  another,  the  revocation  is  testamentary,  and  the  revoca- 
tion of  the  latter  will  revives  the  former. 

The  decree  of  the  orphans  court  will  be  affirmed. 
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Ella  A.  Brothers  and  her  husband,  appellants, 


B.  Newton  Pickel  and  others,  respondents. 

The  nineteenth  section  of  the  orphans  court  act  {Bev.  p.  756),  pro- 
vides that  when  a  caveat  shall  be  filed  against  the  probate  of  a  will, 
the  orphans  court  may,  on  the  application  of  the  caveators,  or  the 
persons  named  as  executors  in  the  will,  certify  the  question  involved 
in  the  controversy,  into  the  circuit  court  of  the  county,  for  trial  before 
a  jury. — Held,  that  such  certifying  was  merely  discretionary  with  the 
orphans  court,  and  that  the  provision  of  the  act  was  not  mandatory. 


On  appeal  from  the  decree  of  the  orphans  court  of  Hun- 
terdon county,  admitting  to  probate  a  paper  purporting  to 
be  the  last  will  and  testament  of  Adrian  H.  Pickel, 
deceased. 

Mr.  John  Schomp,  for  appellants. 

Mr.  J.  N.  Voorhees,  for  respondents. 


Note. — In  the  following  cases  the  word  "  may"  has  been  held  to  be 
mandatory : 

Bex  V.  Barlow,  Carth.  293,  Salk.  609,  that  church  wardens  may  make 
a  rate.     Also,  Bex  v.  Derby,  Skin.  370. 

BlackwelVs  Case,  1  Vern.  152,  that  the  chancellor  may  grant  a  com- 
mission of  bankrupt. 

Bex  V.  Hastings,  1  Bowl.  &  B.  11^8,  that  the  mayor  *  *  *  might 
for  the  future  hereafter  have  and  hold  *  *  *  a  court  of 
record. 

Ticknor  v.  McClelland,  84  III.  Ifll,  that  a  chattel  mortgage  may  be 
acknowledged  before  a  justice  of  the  peace  of  the  town  or  district 
where  the  mortgagor  resides. 

State  V.  State  Canvassers,  36  Wis.  498,  that  if  any  election  returns  shall 
be  found  to  be  so  informal  or  incomplete  that  the  board  cannot  can- 
vass them,  they  may  dispatch  a  messenger  to  the  inspectors  who  made 
the  returns,  etc. 

People  V.  Brooks,  1  Den.  457,  that  affidavits  may  be  taken  before  com- 
missioners of  deeds.     See  Caniffw.  New  York,  4  E.  D.  Smith  430. 

Adriance  v.  Supervisors,  12  How.  Pr.  224,  that  supervisors  may  correct 
an  erroneous  assessment. 

Bandolph  Co.  v.  Bolls,  18  III.  29,  that  all  actions  against  any  county 
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The  Ordinary. 

The  8ole  question  presented  for  decision  upon  this 
appeal  is,  whether,  under  the  provision  of  the  nineteenth 
section  of  the  orphans  court  act  (Rev.  p.  756),  that  when  a 
caveat  shall  be  tiled  against  the  probate  of  a  will,  the 
orphans  court  may,  on  the  application  of  the  caveator,  or 
of  the  persons  named  as  executors  in  the  will,  certify  the 
question  involved  in  the  controversy  into  the  circuit  court 
of  the  county,  for  trial  before  a  jury,  it  is  obligatory  upon, 
or  merely  discretionary  with,  the  orphans  court  to  certify. 
Where  the  word  "  may  "  is  used  in  a  statute  authorizing, 
as  that  section  does,  an  unusual  method  of  procedure  on 
the  part  of  the  court  for  the  determination  of  a  question,  it 
is  not  mandatory,  but  indicates  an  intention  on  the  part  of 
the  legislature  to  leave  it  to  the  discretion  of  the  court  to 
take  such  proceeding  or  not,  according  to  its  judgment. 

The  decree  of  the  orphans  court  will  be  affirmed. 


may  be  prosecuted  in  the  circuit  court  of  that  county  ;  also,  Schuyler 
Co.  V.  Mercer  Co.,  9  III.  20. 

Rockwell  V.  Clark,  J^lf.  Conn.  SSJ/.,  that  when  any  married  woman  shall 
carry  on  any  business,  and  any  right  of  action  shall  accrue  to  her 
therefrom,  she  may  sue  upon  the  same  as  if  she  were  unmarried.  See 
Rumsey  v.  Lake,  55  How.  Pr.  339  ;    Van  Cleve  v.  Rook,  11  Vr.  S5. 

Mason  V.  Fearson,  9  How.  2JiS,  a  provision  that  a  municipality  may  sell 
one  lot  for  the  taxes  assessed  on  several,  restricts  them  to  selling  only  one 
if  that  will  produce  the  amount.    See  Thompson  v.  Carroll,  22  How.  JjSJf. 

Walleyes  Case,  11  Nev.  260,  that  the  court  may,  of  its  own  motion,  or 
on  application,  set  apart  for  the  use  of  the  family  of  the  deceased,  all 
personal  property  which  is  by  law  exempt  from  execution  ;  also,  Bal- 
lentine's  Case,  JfS  Cal.  696. 

Steines  v.  Franklin  Co.,  Jf8  Mo.  167,  that  an  act  concerning  issuing 
bonds  for  roads  etc.,  provided  that,  before  any  expenditures  shall  be 
made,  the  county  courts  may,  for  the  purpose  of  information,  submit 
the  amount  of  the  proposed  expenditures  to  the  voters  of  the  respect- 
ive counties. 

People  v.  Comers,  Jf  Neb.  150,  that  county  commissioners  may  let  con- 
tracts to  the  lowest  responsible  bidder. 

St.  Louis  R.  R.  V.  Teters,  68  III.  llf,]f,,  that  a  court  may  grant  a  contin- 
uance, if  the  absence  of  one  of  the  attorneys  is  occasioned  by  his 
being  a  member  of  the  legislature,  and  then  in  attendance  on  its 
sessions. 

Low  V.  Dunham,  61  Me.  566,  that  in  proceedings  to  enforce  a  mari- 
time lien,  the  court  may  issue  an  order  to  sell  the  vessel. 

Supervisors  v.  United  Slates.  4  Wall.  IfSS,  that  a  board  of  supervisors 
may,  if  deemed  advisable,  levy  a  special  tax. 
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Galena  v.  Ami/,  5  Wall.  705,  that  a  city  council  may,  if  it  believe  that 
the  public  good  and  the  best  interests  of  the  city  require  it,  levy  a  tax 
to  pay  its  funded  debt. 

Phelps  V.  Hawley,  3  Lans.  160,  52  N.  Y.  23,  that  if  a  private  bridge 
be  destroyed  and  not  rebuilt  by  the  company  within  a  certain 
time,  it  shall  thereupon  become  a  public  bridge,  and  may  be  main- 
tained at  the  expense  of  the  county.  See  Newport  Bridge  Case,  2  EL 
■  d'  El.  S77. 

Scully  v.  Achmeyer,  2  Cin.  296,  that  an  assessment  may  be  recovered 
in  the  name  of  the  city. 

Barnes  v.  Thompson,  2  Swan  313,  that  a  mechanics  lien  may  be  en- 
forced by  attachment. 

Hines  V.  Lockport,  60  Barb.  378,  that  a  common  council  may  make 
streets,  sidewalks,  and  repair  them;  also,  New  York  v.  Furze,  S  Hill 
612;  People  v.  Brooklyn,  22  Barb.  Jf.04. 

State  v.  Buckles,  39  Ind.  272,  that  a  state  auditor  may  draw  his  war- 
rant on  the  treasurer. 

Gillinwater  v.  Mississippi  P.  P.,  13  III.  3,  that  a  certain  number  of  cor- 
porators may  present  a  petition  to  the  legislature  before  they  become 
incorporated.     See  Minor  v.  Mechanics  Bank,  1  Pet.  64. 

Blake  v.  Portsmouth  P.  P.,  39  N.  H.  4^5,  that  any  corporation  whose 
powers  expire  by  limitation,  may  continue  to  be  a  body  corporate  for 
three  years  thereafter,  for  the  purpose  of  prosecuting  and  defending 
suits. 

Chicago  &  A.  P.  P.  v.  Howard,  38  III.  J^ll^,  where  one  section  of  an 
act  provides  that  a  common  informer  "  may "  sue  for  a  penalty, 
another,  that  the  state's  attorney  "may  "  sue,  the  latter  has  no  exclu- 
sive right  to  bring  suit. 

In  the  following  cases  the  word  "  may  "  has  been  held  directory  : 

Banks's  Case,  28  Ala.  28,  that  the  trial  of  any  person  charged  with  an 
indictable  offence  may  be  removed  to  another  county,  on  the  applica- 
tion of  the  defendant,  duly  supported  by  affidavit.  See  Kelly  v.  State, 
62  Ala.  366. 

Cross  V.  Pearson,  17  Ind.  612,  that  in  a  Justice's  court,  all  matters  of 
defence,  except  &c.,  may  be  given  in  evidence  without  plea. 

Heed  V.  Bainbridge,  1  South.  357,  that  an  assignee  of  bonds  &c.  may 
maintain  an  action  of  debt  thereon,  in  his  own  name.  See  Carhart  v. 
Miller,  2  South.  575. 

Cheiwood  v.  State  Bank,  2  Hal.  32,  that  a  plaintiff  may  assign  as  many 
breaches  as  he  shall  see  fit.     Spc  Shaeffer  v.  Jack,  I4  Serg.  d-  Pawle.  429. 

Central  P.  P.  v.  Ingram,  20  Kan.  66,  that  a  demand  [of  damages  for 
killing  stock  on  a  railroad]  may  be  made  of  any  ticket  agent  or  station 
agent  of  such  railway  company. 

State  v.  Han.  &  St.  Jos.  P.  P.,  51  Mo.  532,  that  suit  may  be  com- 
menced by  serving  the  summons  on  any  director  <fec.  of  a  corpora- 
tion. 

Mitchell  v.  Duncan,  7  Fla.  13,  that  on  a  proceeding  to  set  aside  a 
defective  execution,  and  bond  and  affidavit  given,  execution  may  issue 
against  the  party  making  the  affidavit  and  his  sureties. 

State  V.  Holt  Co.,  39  Mo.  521,  that  a  court,  if  satisfied  that  an  apph- 
cant  is  a  person  of  good  character,  may  grant  him  a  tavern  license. 

School  District  v.  Sterricker.  86  III.  595,  that  the  certificate  of  a  school 
teacher  may  be  in  the  form  following  [setting  out  a  form].     See  David- 
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son  V.  QUI,  1  East  6^,-    Crosby  v.  School  District^  35  Vt.  623;   Apgar  v. 
Trustees,  5  Vr.  311. 

Lewis  V.  iState,  3  Head  127,  that  on  a  jury's  recommending  a  defend- 
ant in  a  capital  case  to  mercy,  the  court  may  commute  the  punishment 
from  death  to  imprisonment  for  life. 

Com.  V.  Gable,  7  Serg.  &  Rawle  1^23,  that  in  indictments  for  involun- 
tary manslaughter  the  attorney-general  may,  by  leave  of  the  court,. 
waive  the  felony  and  proceed  as  tor  a  misdemeanor. 

Com.  v.  Haynes,  107  Mass.  194,  that  penalties  for  an  offence  may  be 
recovered  before  any  court  of  competent  jurisdiction,  does  not  exclude 
an  indictment  for  the  same  offence  in  the  superior  court.  See  Hirsch- 
/elder  v.  State,  18  Ala.  112;  Barnawell  v.  Threadgill,  5  Ired.  Eq.  86; 
McKoin  V.  Cooley,  3  Humph.  559. 

Sifford  V.  Beaty,  12  Ohio  St.  189,  that  in  an  action  against  a  sheriff  for 
the  recovery  of  property  taken  under  execution  and  replevied  by  the 
plaintiff,  the  court  may,  upon  application  of  the  defendant  in  execu- 
tion, permit  him  to  be  substituted  as  defendant. 

Cooke  V.  State  Bank,  50  Barb.  339,  that  suits  against  any  national  bank 
may  be  had  in  any  court  of  the  United  States  held  within  the  district 
where  such  bank  is  established,  or  in  any  state  court  in  such  district, 
does  not  exclude  a  suit  in  a  state  court  against  such  bank  located  in 
another  state. 

Lovell  V.  Wheaton,  11  Minn.  92,  that  an  award  may  be  returned  to  any 
term  of  court  held  during  the  time  limited  by  the  submission.  See, 
however,  as  to  time  in  general,  Birdsong  v.  Brooks,  7  Ga.  88 ;  Stevenson  v. 
Lawrence,  11  Am.  Law  Reg.  ^09;  Free  Press  Ass'n  v.  Nichols,  Jf5  Vt.  7 ;■ 
Burlingame  v.  Burlingame,  18  Wis.  285  ;  Bowman  v.  Blyth,  7  E.  &  B.  26,  45. 

Kane  v.  Footh,  70  III.  587,  that  the  court  may,  at  the  request  of  either 
party,  require  the  jury  to  render  a  special  verdict. 

Fowler  v.  Firkins,  77  III.  271,  that  appeals  in  certain  cases  may  be 
taken  to  the  supreme  court,  does  not  repeal  a  prior  statute  allowing 
appeals  in  such  cases  to  the  circuit  court.  See  Hogan  v.  Devlin, 
2  Daly  I84. 

Kelly  v.  Morse,  3  Neb.  224,  that  the  court  may  require  actual  notice 
to  be  given  to  either  party,  when  it  appears  necessary  and  proper, 
before  acting  on  an  award  of  arbitrators.  See  Cole  v.  Green,  6  M.  &  G. 
872;  Corliss  v.  Corliss,  8  Vt.  373. 

Caldwell  v.  State,  34  Ga.  10,  that  of  two  or  more  defendants  jointly 
indicted  for  any  offence,  any  one  defendant  may  be  tried  separately. 

Bansemer  v.  Mace,  18  Ind.  27,  that  public  sales  of  lands  may  be  in. 
parcels,  so  that  the  whole  amount  may  be  realized.  See  Cunningham  v. 
Cassidy,  17  N  Y.  276. 

Allen  V.  Wells,  22  lad.  118,  that  the  court,  where  a  cause  is  transferred 
to  a  higher  court  because  the  title  of  land  is  involved,  may  tax  all 
costs  made  in  the  former  court.  See  MacDougall  v.  Paterson,  11  C.  B. 
755 ;  Jones  v.  Harrison.  6  Exch.  328;  Crake  v.  Powell,  2  El.  &  Bl.  210. 

Darby  v.  Condit,  1  Duer  599,  that  the  court  may,  in  its  discretion, 
require  security  for  costs  of  an  executor. 

Buffalo  Plank  Road  v.  ComWs,  10  How.  Pr.  237,  that  every  person 
liable  to  do  highway  labor,  living  or  owning  property  on  the  line  of 
any  plank  road,  may,  by  application  in  writing,  be  assessed  his  propor- 
tion of  the  assessment  for  the  labor  on  such  highway. 

Bell  V.  Crane,  L.  R.  [8  Q.  B.)  48I,  that  every  authority  having  power 
to  impose  rates,  may  exempt  a  building  used  as  a  Sunday  or  ragged, 
school  from  any  rate. 
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McMasier  v.  Lotnax,  2  Mijl.  &  K.  32,  that  the  court  may  issue  an 
attachment  for  contempt,  for  want  of  an  answer,  "  if  they  shall  bo 
think  ht." 

Cutler  V.  Howard,  9  Wis.  309,  that  the  court  may  remove  an  executor 
for  certain  specified  causes  [although  one  of  the  causes  exists]. 

Kelly  V.  Milwaukee,  18  Wis.  83,  that  a  common  council  may  pass 
ordinances  lor  abating  nuisances  etc.,  as  they  shall  deem  exj)edient; 
also,  Goodrich  v.  Chicago,  20  III.  Jf.Jf5. 

Ridley  v.  Ridley,  24  Miss.  6^8,  that  in  attachments  against  non-resi- 
dents, the  court  may  order  notice  of  the  attachment  to  be  published  in 
a  newspaper  of  the  state.  See  Cory  v.  Lewis,  2  South.  SJfd  ;  State  v.  Click,  2 
Ala.  26. 

Nave  V.  Nave,  7  Ind.  122,  that  in  divorce  suits,  witnesses  may  be 
examined  orally  in  open  court. 

State  V.  Sweetsir,  53  Me.  1^38,  that  an  indictment  may  be  found  and 
tried  in  the  county  wliere  the  offender  resides,  or  where  be  is  appre- 
hended. 

Dean  v.  White,  5  Iowa,  266,  that  a  corporation  having  an  office  in  any 
county,  may  be  sued  in  that  county. 

Malcolm  V.  Rogers,  5  Cow.  188,  that  heirs  shall  or  may  recover  in  one 
•writ  or  action,  as  heirs  of  the  deceased  person. 

New  York  &  E.  R.  R.  v.  Cohurn,  6  How.  Pr.  223,  that  on  an  appeal 
from  an  award  of  damages  for  lands  condemned  by  commissioners,  the 
court  may  direct  a  new  appraisal. 

Striker  v.  Kelly,  7  Hill  9,  2  Den.  323,  that  a  resolution  may  not  be 
passed  by  a  common  council  without  calling  the  ayes  and  noes.  See 
McKune  v.  Weller,  11  Cal.  57 ;  St.  Louis  v.  Foster,  52  Mo.  513. 

Williams  v.  People,  24  N.  Y.  Ifi5,  that  for  certain  stealings  the 
offender  may  be  punished  as  for  grand  larceny. 

In  the  following  cases  "shall"  has  been  construed  to  be  discre- 
tionary or  directory  : 

Newcastle  Co.  v.  Bell,  8  Blackf.  584;  Holland  v.  Osgood,  8  Vt.  276  ;  Peo- 
ple v.  Holley,  12  Wend.  481;  Thompson  v.  Sergeant,  15  Abb.  Pr.  452; 
Johnson  v.  Williams,  2  Tenn.  178;  AtCy-Oen.  v.  Baker,  9  Rich.  Eq.  521; 
York  Railway  v.  Reg.,  1  E.  &  B.  858;  Rex  v,  Leicester,  9  D.  &  R.  772  ; 
Reg.  V.  South  Weald,  5  R.  &  S.  391  ;  Caldow  v.  Pixell,  L.  R.  (2  C.  P. 
D.)  562;  Wheeler  v.  Chicago,  24  III.  105 ;  Parish  v.  Elwell,  46  Iowa  162; 
■Stevenson  v.  Lawrence,  11  Am.  Law  Reg.  409 ;  City  Sewage  Co.  v.  Davis,  8 
Phila.  625;  People  v.  Supervisors.  50  Cal.  561;  Rodebavgh  v.  Sanks,  2 
Watts  9;  Colt  V.  Eves,  12  Conn.  243 ;  Com.  v.  Com'rs,5  Binn.  536 ;  Dud- 
low  \.  Luiilow,  1  South.  394;  Cason  v.  Cason,  31  Miss.  578;  Justices  V. 
House,  20  Ga.  328 ;   Catterall  v.  Sweetman,  9  Jur.  951. 

"  It  shall  and  may  be  lawful,"  is  generally  mandatory.  Gray  v.  Locke, 

5  Atk.  166  ;  Stamper  v.  Millar,  3  Atk.  211 ;  Simon  ton's  Case.  9  Port.  390; 
Tarver  v.  ComWs,  17  Ala.  573;  Rex  v.  Eye,  1  Barn.  &  Cress.  85;  Chapman 
V.  Milvain,  5  Exch.  61;  Mason  v.  Pearson,  9  How.  237;  Davison  v.  Davison, 
2  Harr.  171 ;  but  see  Verplanck  v.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  84;  New- 
burgh  Co.v.  Miller,  5  Johns.  Ch.  112;  Seiple  v.  Elizabeth,  3  Lhitch.407; 
Rex  v.  ComWs,  2  Chit.  251;  Bridgman's  Case,  1  Dr.  &  Sm.  I64. 

Where  any  proceeding  is  "authorized,"  Kellogg  v.  State  Trcas.  44  ^'^- 
S56;  People  v.  Supervisors,  11  Abb.  Pr.  II4,  51  N.  Y.  4OI ;  Rogers  v. 
Bowen,  42  N.  H.  102;  Milford  v.  Ormo,  50  Me.  529;    Veaziz  v.  China,  50 
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Me.  518 ;  Com.  v.  Pittsburgh,  S  Am.  Law  Reg.  292 ;  Com.  v.  Johnson,  2 
Binn.  275 ;  Gould  v.  Hayes,  19  Ala.  462 ;  Beg.  v.  Com'rs,  I4  Ad.  &  El.  (A\ 
S.)  459;  State  v.  Harris,  17  Ohio  jSL  608 ;  Angle  v.  Runyon,  9  Vr.  403,- 
Harris  v.  Supervisors,  52  Cal.  554;  ^^^  ^^^t  further,  Potter's  Dwarris  on 
Stat.  222,  note  29.— Rep. 


William  H.  Dickerson  and  others,  appellants, 

V. 

Daniel  Dickerson,  respondent. 

The  orphans  court  has  jurisdiction,  upon  the  application  of  the  sure- 
ties of  an  habitual  drunkard's  guardian,  to  inquire  into  the  solvency 
of  their  co-sureties,  and,  also,  into  the  guardian's  management  of  th& 
estate;  and,  after  citation,  to  remove  such  guardian  for  failure  to 
account,  or  for  waste. 

On  appeal  from  decree  of  Morris  orphans  court. 

Mr.  F.  D.  Smith  and  Mr.  Jacob  Vanatta,  for  appellants. 

Mr.  G.  T.  Werts^  for  respondent. 

The  Ordinary. 

William  H.  Dickerson  and  John  J.  Smith,  two  of  the 
sureties  on  the  bond  of  Daniel  Dickerson,  guardian  of 
Stephen  Dickerson,  an  habitual  drunkard,  applied  to  the 
orphans  court  of  Morris  county  (the  court  by  which  the 
guardian  was  appointed)  for  relief.  In  their  petition,  they 
alleged  that  the  guardian  was  not  possessed  of  much 
property,  and  was  in  doubtful  circumstances,  and  was  not, 
as  they  believed,  worth  one-half  of  the  amount  ($20,000)  of 
the  penalty  of  the  bond;  and  that,  of  the  two  other  sureties, 
one  was  deiui  and  the  other  in  failing  circumstances,  if  not 
entirely  insolvent;  that  they  had  discovered  that  the 
guardian  had  mismanaged  the  estate  and  property ;  that  he 
had  sold,  or  suffered  to  be  sold  and  taken  away,  since  he 
had  become  guardian,  at  least  §1,000  worth  of  wood  from' 
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the  land  of  the  estate,  and  had  taken  therefor  a  promissory 
note,  which  was  uncollected,  and,  probably,  uncollectible; 
that  he  had  kept  no  full  and  true  accounts  of  his  receipts 
and  expenditures,  and  that  he  had,  in  various  other  ways, 
wasted  and  mismanaged  the  estate,  whereby  they  might 
become  liable  to  loss  or  damage  by  reason  of  their  surety- 
ship. They,  therefore,  prayed  that  he  might  be  required  to 
account  and  to  give  new  sureties,  and,  in  default  thereof, 
might  be  directed  to  deliver  over  the  estate  to  them,  to  be 
administered  according  to  law,  or  that  he  might  be  dis- 
placed, and  some  other  proper  person  appointed  guardian  in 
his  stead.  On  the  petition,  the  court  cited  the  guardian,  and, 
after  hearing  his  testimony,  and  the  testimony  of  others,  by 
their  decree,  dismissed  the  petition,  on  the  ground  that 
they  had  no  jurisdiction  to  act  thereon.  From  that  decree 
the  petitioners  appealed  to  this  court. 

The  act  "  relative  to  habitual  drunkards ''  {Rev.  p.  32 Jf.  §  1), 
provides  that  the  court  of  chancery  may  issue  a  commis- 
sion in  the  nature  of  a  writ  de  lunatico  inqidrendo,  as  hereto- 
fore practiced  and  allowed,  and  returnable  thereto,  to 
inquire  into  the  habitual  drunkenness  of  any  person  in  this 
state,  having  real  or  personal  estate  therein ;  and,  in  case  of 
habitual  drunkenness  found,  by  which  the  drunkard  haa 
become  incapable  of  managing  his  estate,  or  is  wasting  it, 
the  chancellor  shall  cause  to  be  transmitted  to  the  orphans 
court  of  the  county  where  the  drunkard  resides,  a  certified 
copy  of  all  the  proceedings  which  may  be  had  thereon, 
which  shall  be  recorded  and  filed  in  the  surrogate's  ofiice 
of  the  county;  and,  thereupon,  the  orphans  court  is  directed 
and  required,  upon  application  for  the  purpose,  to  appoint 
a  guardian  or  guardians  of  the  drunkard,  who  shall  have  the 
same  power  over  his  estate  and  perform  the  same  duties, 
and  be  subject  to  the  same  liabilities,  as  are  conferred  upon 
and  required  of  the  guardian  of  an  idiot  or  lunatic  by  the 
act  "  concerning  idiots  and  lunatics."  By  this  provision,  the 
legislature  intended  to  place  the  estates  of  persons  duly 
found  to  be  habitual  drunkards,  under  the  like  charge  and 
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government  as  the  estates  of  persons  found  to  be  idiots  and 
lunatics.  By  the  act  "  concerning  idiots  and  lunatics  {Bev.p. 
601),  the  orphans  court  is  to  appoint  the  guardian  of  the 
idiot  or  lunatic,  and  the  guardian  is  to  render  to  the 
orphans  court  from  which  he  received  his  appointment, 
once  in  three  years,  or  oftener  if  required  b}^  that  court,  a 
true  account  of  his  administration,  and  he  may  be  cited  by 
the  court  to  render  such  account  {Rev.  pp.  604-,  605  §  19). 
The  act  also  provides  (§  16)  that  the  orphans  court,  when 
they  shall  know  or  have  cause  to  suspect  that  the  sureties 
of  the  guardian  of  an  idiot  or  lunatic,  or  any  of  them,  are  or 
is  in  failing  or  dubious  circumstances,  may  require  the 
guardian  to  give  additional  sui'ety  or  sureties,  and,  if  he 
neglects  to  do  so,  may  displace  him,  and,  on  application, 
appoint  another  in  his  stead. 

By  the  orphans  court  act  {Rev.  p.  778  §  118),  it  is  provided 
that,  whenever  application  shall  be  made  to  the  orphans 
court  by  which  letters  testamentary  or  of  administration 
or  guardianship  were  issued,  or  to  the  president  judge 
thereof,  by  petition,  by  or  in  behalf  of  any  person  interested 
in  any  estate  in  the  hands  of  any  executor,  administrator, 
guardian  or  trustee,  verified  by  affidavit,  alleging  that  such 
executor,  administrator,  guardian  or  trustee  has  wasted, 
embezzled  or  misapplied  the  estate  entrusted  to  him,  the 
said  court  or  judge,  by  an  order,  may  compel  discovery  to 
be  made  of  the  condition  of  the  estate  by  the  production  of 
books,  papers  and  documents  relating  to  the  estate,  or  the 
examination  of  the  executor,  administrator,  guardian  or 
trustee  and  witnesses,  and  may  take  such  proceedings  for 
the  protection  of  the  estate,  by  order  or  decree,  as  may  be 
taken  in  like  cases  in  the  court  of  chancery,  and  compel 
obedience  to  such  order  or  decree  by  the  same  process  and 
in  the  same  manner  as  orders  or  decrees  of  the  court  of 
chancery  are  enforced. 

By  another  section  f§  120),  it  is  provided  that  the  orphans 
court  shall  have  power,  where  letters  of  administration  or 
guardianship    shall    have    been    granted    on     iusufiicient 
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security,  or  the  sureties  on  any  administration  or  guardian- 
ship bond  shall  be  or  become  in  failing  or  dubious  circum- 
stances, or  insufficient  for  the  security  of  the  estate,  to  order 
and  direct  such  administrator  or  guardian  to  give  such 
further  or  other  security  to  the  ordinary,  by  bonds,  in  the 
usual  form,  as  the  court,  after  hearing  creditors  or  persons 
concerned,  shall  approve. 

By  the  one  hundred  and  twenty-third  section,  it  is  pro- 
vided that,  if  the  surety  in  any  bond  given  by  an  adminis- 
trator or  guardian,  for  the  execution  of  his  office,  shall 
believe  that  such  administrator  or  guardian  is  wasting  or 
mismanaging  the  estate,  whereby  the  surety  may  become 
liable  to  loss  or  damage,  the  orphans  court,  on  application 
of  such  surety,  and  on  sufficient  reason  therefor,  may  order 
such  administrator  or  guardian  to  render  an  account  of  his 
administration  or  guardianship  to  the  surety,  and,  if  it  shall 
appear  that  he  has  embezzled,  wasted,  misapplied  or  mis- 
managed the  estate,  the  court  shall  direct  him  to  give 
separate  security  to  his  surety  for  the  true  payment  of  the 
balance  remaining  in  his  hands  to  creditors,  representatives 
of  the  deceased,  or  the  ward  of  the  guardian,  or  persons 
entitled  thereto. 

It  is  very  clear  that  the  legislature  designed  not  only  to 
place  the  original  appointment  of  guardians  of  the  estates 
of  persons  found  to  be  habitual  drunkards  under  the  juris- 
diction of  the  orphans  court,  but  to  give  to  that  court  the 
necessary  control  over  the  guardians  appointed  by  them,  to 
secure,  so  far  as  it  might  be  done  by  the  exercise  of  the  powers 
conferred  on  the  court  to  that  end,  fidelity  in  the  discharge  of 
their  duties,  and  protection,  not  only  to  the  estates  com- 
mitted to  their  hands,  but  to  their  sureties  also.  In  the 
case  in  hand,  two  of  the  sureties,  by  their  duly  verified  peti- 
tion, complained  to  the  orphans  court  by  which  the  guard- 
ian was  appointed,  among  other  things,  that  one  of  the 
sureties  was  dead,  and  the  other  was  in  failing  or  dubious 
circumstances,  if  he  was  not  indeed  entirely  insolvent. 
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Under  the  sixteenth  section  of  the  act  concerning  idiots 
and  lunatics,  and,  also,  under  the  one  hundred  and  twen- 
tieth and  one  hundred  and  twentj-third  sections  of  the 
orphans  court  act,  the  orphans  court  had  jurisdiction  of  the 
matter,  and,  if  they  found  that  the  complaint  was  well 
founded,  had  power  to  require  the  guardian  to  furnish 
additional  surety  or  sureties,  and,  in  case  of  his  refusal  or 
neglect,  had  power  to  displace  him  and  appoint  a  new 
guardian  in  his  stead.  Again,  under  the  nineteenth  section 
of  the  former  act,  and  the  one  hundred  and  eighteenth  of 
the  latter  one,  they  had  power  to  compel  the  guardian  to 
account.  Had  he  refused  to  account,  or  had  it  appeared  on 
the  accounting  that  he  had  wasted,  embezzled  or  misman- 
aged the  estate,  they  had  power,  under  the  one  hundred 
and  twenty -sixth  section  of  the  orphans  court  act,  to  remove 
him,  and  they  had  power,  on  removing  him,  to  appoint 
another  guardian  in  his  place. 

The  decree  of  the  orphans  court  will  be  reversed. 


William  H.  De  Camp,  appellant, 

V. 

Henry  Wilson,  executor,  respondent. 

A  daughter  and  her  mother,  who  was  very  old  and  infirm,  lived 
together. — Held,  that  the  former  might  recover  compensation  from  the 
estate  of  the  latter  for  services  which  were  indispensable  and  rendered 
under  circumstances  that  raised  a  presumption  that  she  was  to  be  paid, 
and  that  her  mother  intended  to  pay  her  therefor. 


On  appeal  from  the  decree  of  the  orphans  court  of  Somer- 
set county. 

Mr.  J.  D.  Bartine,  for  appellant. 

Mr.  J.  Schomp,  for  respondent. 
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The  Ordinary. 

Exception  was  filed  to  a  charge  ia  the  account  of  the 
executor,  of  $518,  the  amount  of  the  claim  of  Catharine 
McCohn,for  her  care  of,  and  attendance  upon,  the  testatrix, 
her  mother,  for  the  last  five  years  of  the  latter's  life,  and  the 
expenses  of  the  funeral  of  the  testatrix,  paid  by  the  claim- 
ant. The  objection  was  abandoned,  however,  as  to  that 
part  of  the  claim  which  is  for  funeral  expenses.  The  claim 
for  services  appears  to  be  at  the  rate  of  |2.60  a  week,  or 
$130  a  year,  for  the  first  two  years  of  the  period,  and  $80  a 
year  for  the  rest  of  the  time.  The  orphans  court  allowed 
the  claim,  and  an  appeal  was  taken  from  their  adjudication. 
The  testatrix,  at  the  time  of  her  death,  was  about  ninety- 
three  years  old.  About  five  years  before  she  died,  she  had 
a  fall,  by  which  she  was  made  permanently  lame ;  so  much 
so,  that  she  was  never,  from  that  time,  able  to  walk  without 
assistance.  She  was  almost  helpless,  and  needed  constant 
attendance.  Her  daughter  Catharine,  lived  with  her  and 
took  care  of  her.  When  Catharine,  on  one  occasion,  left 
her  for  a  short  time  to  make  a  visit,  it  was  necessary  to 
employ  an  attendant  in  her  place. 

It  is  urged,  on  the  part  of  the  exceptant,  that  there  was  no 
contract  for  compensation  between  the  parties,  and  there 
appears,  in  fact,  to  have  been  no  express  contract.  But  it  is 
evident  that  the  daughter  expected  to  receive  compensation 
for  her  services,  and  the  mother  intended  to  make  it.  Mr. 
Wilson,  the  executor,  testifies  that  the  testatrix  often  spoke 
to  him  about  the  attention  she  was  receiving  from  Catha- 
rine, and  her  desire  that  she  should  be  paid  for  her  services. 
He  says  that  on  an  occasion  when  he,  having  in  his  hands 
about  $1,100  belonging  to  the  testatrix,  as  her  share  of  the 
net  proceeds  of  the  sale  of  a  fixrm  in  which  she  had  an 
interest,  went  to  her  to  pay  it,  she  said  she  wanted  to  pay 
Catharine  for  her  services,  out  of  that  money,  but  she  did 
not  do  so,  merely  because  of  his  unwillingness  to  assist  in 
making  the  payment;  his  unwillingness  being  occasioned 
by  his  desire  to  pay  over  to  her  the  whole  of  the  money  due 
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her  without  deduction,  in  order  to  avoid  misapprehension  or 
misunderstanding  which  miglit  arise  as  to  his  own  dealings 
in  the  matter,  if  the  payment  to  Catharine  of  part  of  the 
money  due  to  the  testatrix,  were  part  of  the  transaction. 
He  further  says  that,  some  time  afterwards,  the  testatrix  sent 
to  him,  to  rewrite  her  will,  which  she  desired  to  alter  so 
that  she  could  "  do  something  for  Catharine,  as  she  had  done 
nothing  for  her  yet."  He  dissuaded  her  from  her  purpose, 
by  telling  her  that  Catharine  could  bring  in  her  bill  against 
her  estate  for  her  services,  and  that  the  neighbors  knew  and 
■could  testify  to  their  value.  He  says  that,  when  he  next 
came  there,  she  seemed  to  have  the  matter  of  doing  some- 
thing for  Catharine  in  her  will,  upon  her  mind,  but  he  kept 
putting  it  off,  and  when,  shortly  before  her  death,  she  urged 
him  to  attend  to  the  alteration  of  the  will,  he  promised  to  do 
so  the  first  of  the  next  week,  but,  before  that  time  arrived, 
she  died,  and,  consequently,  the  alteration  was  not  made. 

It  is  urged,  by  the  respondent's  counsel,  that  this  case  is 
within  the  ruling  of  the  cases  in  this  state,  notably,  Ridgway 
V.  English,  2  Zah.  4.09,  and  Gardner  v.  Schooley,  10  C.  E.  Gr. 
150,  in  which  it  has  been  held  that  an  emancipated  daugh- 
ter, residing  under  her  father's  roof,  and  being  maintained 
by  him,  cannot,  in  the  absence  of  an  agreement,  recover 
compensation  for  her  services  in  the  household.  But  in 
such  cases,  a  recovery  may  be  had  if  the  circumstances  are 
such  as  that  a  contract  may  be  presumed  therefrom.  Midg- 
way  V.  English,  uhi  supra. 

Where  there  is  a  request,  that  which  might  otherwise  be 
regarded  as  a  voluntary  courtesy  or  benefit,  will  be  consid- 
ered as  having  been  done  in  pursuance  of  the  request,  and  a 
right  to  compensation  will  follow.     1  Esp.  N.  P.  87. 

In  Roberts  v.  Kidd's  ex'rs,  1  Yeates  209,  212,  a  suit  by  a 
niece  against  her  uncle's  executors,  to  recover  compensa- 
tion for  services  rendered  in  his  family  while  she  was  a 
member  of  it,  and  supported  by  him  as  such,  it  was  said 
that  if  the  jury  were  satisfied,  from  the  whole  of  the  evi- 
dence, that  the  services  were  done  at  the  request  of  the 
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testator,  no  matter  what  the  plaintiff's  expectations  were, 
the  action  for  compensation  might  be  maintained,  and  the 
court  held  that  the  question  of  "  request "  was  very  properly 
left  to  the  jury  under  all  the  circumstances. 

In  Guild  V.  Guild,  15  Pick.  129,  the  court  were  divided  in 
opinion  as  to  whether  the  law  raises  an  implied  promise  of 
pecuniary  compensation  from  the  mere  performance  by  an 
adult  unmarried  daughter  residing  in  her  father's  house,  of 
useful  and  valuable  services,  such  as  it  is  customary  for 
daughters  to  perform;  but  those  of  the  judges  who  were 
of  opinion  that  it  did  not,  were,  nevertheless,  of  opinion 
that  it  would  be  quite  competent  for  a  jury  to  infer  a 
promise  from  all  the  circumstances  of  the  case ;  and  that, 
although  the  burden  of  proof  is  upon  the  plaintiff,  as  in 
other  cases,  to  show  an  implied  promise,  the  jury  ought  to 
be  instructed  that  if,  under  all  the  circumstances  of  the 
case,  the  services  were  of  such  a  nature  as  to  lead  to  a 
reasonable  belief  that  it  was  the  understanding  of  the  par- 
ties that  pecuniary  compensation  should  be  made,  then  the 
jury  should  find  an  implied  promise,  and  quantum  meruit; 
but,  if  otherwise,  they  should  find  that  there  was  no  implied 
promise. 

In  &reen  v.  Roberts's  ex'rs,  1^7  Barb.  521,  where  a  daughter, 
after  arriving  at  the  age  of  twenty-one  years,  continued  to 
be  a  member  of  her  father's  family,  rendering  services  for 
him  and  receiving  support  from  him,  as  before,  there  was 
no  positive  evidence  of  an  express  agreement,  but  the  court 
said  that  there  being  in  the  case  evidence  tending  to  prove 
a  mutual  understanding  that  the  plaintiff  was  to  be  paid 
for  her  services,  while  at  the  same  time  a  different  con- 
struction might  be  put  on  that  evidence,  it  was  properly 
left  to  the  jury  to  say  whether  such  understanding  existed. 

In  Updike  v.  Ten  Broeck,  3  Vr.  105,  115,  the  court  said, 
citing  Ridgway  v.  English:  "Although  the  law  presumes 
that  the  relation  of  parent  and  child  exists,  in  the  absence 
of  any  arrangement  to  the  contrary,  when  the  child  con- 
tinues in  the  service  of  the  parent  after  full  age,  as  before. 
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yet,  that  relation  ceases  when  it  is  shown  that  compensation 
was  to  be  made,  and  that  it  was  so  expected  by  both  parties, 
or  that  the  services  were  performed  under  such  circum- 
stances as  that  the  expectation  was  reasonable  and  proper." 
It  is  a  question  of  intention.  But  this  is  not  the  case 
of  an  emancipated  daughter,  supported  by  her  mother, 
and  rendering  service  in  the  household.  It  is  the  case 
of  the  rendering  by  a  daughter,  to  an  old  and  helpless 
mother,  of  necessary  services,  which,  if  not  rendered  by 
her,  must  have  been  obtained  from  a  stranger  for  compen- 
sation. According  to  the  evidence,  it  was  Catharine  who 
kept  the  house  and  supported  her  mother.  Catharine  testi- 
fies that  they  lived  together,  and  that  she  furnished  the 
table.  She  does  not  charge  for  her  mother's  board,  how- 
ever. Her  mother,  as  before  stated,  was  very  old  and 
almost  helpless.  Mr.  Wilson,  the  executor,  says  that  he 
saw  the  testatrix  at  different  times  when  he  was  at  the 
house,  and  that  she  was  "  grieving  because  everything  was 
taken  away  from  her,  as  it  were,  and  she  had  no  one  to  lean 
upon  but  this  daughter  of  hers."  The  testatrix  could  not 
have  livfed  alone,  and  could  not  take  care  of  herself.  Cath- 
arine's services  were  absolutely  necessary  to  her.  She 
would  have  paid  Catharine  for  her  services  when  she 
received  the  $1,100,  had  not  Mr.  Wilson  refused,  for  reasons 
wholly  personal  to  himself,  to  attend  to  making  the  pay- 
ment. She  would  subsequently  have  provided  in  her  will 
for  compensation,  but  was  dissuaded  from  doing  so  by  him, 
on  the  ground  that  Catharine  would  be  able  to  get  her  pay 
for  her  services  after  her  death,  by  claim  against  her  estate. 
She  repeatedly  said,  and,  more  especially,  during  the  last 
year  of  her  life,  that  she  desired  that  Catharine  should  be 
well  paid  for  her  services.  It  cannot  be  doubted  that 
Catharine,  w^hen  she  rendered  the  services,  expected  to  be 
compensated  for  them,  and  her  mother  expected  to  pay 
her.  The  services  were  of  such  a  character,  and  rendered 
under  such  circumstances,  as  to  raise  a  presumption  that 
there  was  a  contract  to  pay  for  them.     There  was  no  mutu- 
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iility  in  the  transaction.  The  mother  furnished  nothing  to 
Catharine,  but,  on  the  other  hand,  she  was  dependent  on 
Catharine. 

The  decree  of  the  orphans  court  will  be  affirmed. 


Elias  N.  ^Miller,  assignee  &c.,  appellant, 

V. 

David  Mulford,  assignee,  respondent. 

1.  An  assignee,  under  an  assignment  for  the  benefit  of  creditors,  must, 
within  the  time  limited  by  statute,  except  to  any  duly  presented  claim 
which  he  deems  doubtful.  The  creditor's  delay  in  producing  proof  of 
the  justness  of  such  claim,  does  not  estop  such  creditor  or  his  assignee 
in  bankruptcy,  from  demanding  its  allowance,  nor  excuse  the  assignee's 
neglect. 

2.  Held,  that  such  assignee  might  buy  an  interest  of  the  purchaser 
of  the  debtor's  real  estate  at  a  foreclosure  sale  under  a  mortgage 
thereon  ;  but  must  account  for  the  value  of  certain  machines  which,  at 
the  foreclosure  sale,  were  sold  as  fixtures,  although  they  were  after- 
wards decided  by  the  court  to  be  personalty. 

3.  The  assignee  may,  for  the  benefit  of  the  estate,  complete  unfinished 
contracts  of  the  debtor,  provided  he  exercises  a  reasonable  discretion. 


On  appeal  from  decree  of  Union  orphans  court. 

Mr.  W.  P.  Wilson  and  Mr.  W.  C.  Spencer,  for  appellant. 

Mr.  J.  B.  English,  for  respondent. 

The  Ordinary. 

The  appellant,  as  assignee  in  bankruptcy  of  the  late  firm 
of  Barton  &  Spencer,  of  the  city  of  Elizabeth,  caused  the 
respondent  to  be  cited  to  make  his  final  account  as  assignee 
of  John  Y.  Brokaw,  under  an  assignment  made  under  the 
act  "  to  secure  to  creditors  an  equal  and  just  division  of  the 
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estates  of  debtors  who  convey  to  assignees  for  the  benefit 
of  creditors."  Barton  &  Spencer  had  duly  put  in,  under 
Brokaw's  assignment,  a  claim  of  $2,814.40  against  his 
estate.  The  respondent  filed  his  account,  and  the  appellant 
excepted  to  it.  The  court,  on  hearing  the  exceptions,  over- 
ruled them  all.  The  only  subject,  hovs^ever,  which  appears 
to  have  been  particularly  considered,  was  the  question 
whether  the  appellant  was  not  estopped  from  asserting  his 
claim  to  a  dividend  of  the  estate  by  reason  of  the  language 
and  conduct  of  Mr.  Spencer,  of  the  firm  of  Barton  & 
Spencer,  in  reference  to  the  claim  after  it  was  put  in.  The 
court  held  that  he  was  estopped,  and,  therefore,  had  no 
standing  to  litigate  exceptions  to  the  assignee's  account. 
This  conclusion,  adverse  to  the  appellant  on  the  ground  of 
estoppel,  was  erroneous. 

The  claim  was,  as  before  stated,  duly  filed.  It  showed 
the  debits  and  credits  of  the  account  between  the  firm  and 
Brokaw,  and  a  balance  in  favor  of  the  former.  It  appears 
that  the  assignee,  after  the  claim  was  received,  understood 
from  Brokaw  that  the  latter  claimed  that  there  was  a 
balance  due  him  from  Barton  &  Spencer.  The  assignee,  in 
reporting  the  claim,  stated  it  at  the  amount  of  the  balance, 
$2,814.40,  claimed  by  Barton  &  Spencer,  and,  at  the  same 
time,  stated  that  there  was  an  offset  in  favor  of  Brokaw's 
estate  of  $2,894.40,  which  was  the  amount  of  credit,  as 
claimed  by  Brokaw.  Thus  the  credits,  as  claimed  by  Bro- 
kaw, were  stated  as  an  offset  against  the  balance  of  the 
account  of  both  debits  and  credits,  as  stated  by  Barton  & 
Spencer. 

There  appear  to  have  been  threats  on  the  part  of  the 
assignee  to  sue  Barton  &  Spencer  for  the  balance  as  it 
appeared  on  the  assignee's  statement,  and  promises  on  the 
part  of  Mr.  Spencer  to  attend  to  the  matter  of  the  counter- 
claims. It  does  not  appear  that  he  ever  admitted  that  the 
balance  of  the  account  was  against  his  firm,  and  it  appears, 
on  the  other  hand,  from  Brokaw's  testimony,  that  the  latter 
never  claimed  that  there  was  a  balance  in  favor  of  his 
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estate.  The  schedule  to  his  assignment  sho%YS  various  items 
of  indebtedness  to  Barton  &  Spencer,  amounting  to  about 
$1,900  altogether,  and  he  testifies  that,  when  spoken  to  by 
the  assignee  on  the  subject  of  the  account,  he  referred  him 
to  the  accounts  themselves ;  and,  he  adds,  "  I  could  not  tell 
how  the  claim  was  at  that  time." 

Both  the  assignee  and  his  attorney  seem  to  have  con- 
cluded that  there  was  no  balance  in  favor  of  Barton  & 
Spencer,  but,  as  before  stated,  Mr.  Spencer  never  said  so, 
or  made  any  admission  to  that  effect.  Mr.  Barton  seems  to 
have  taken  no  part  in  the  matter.  The  duty  of  the  assignee, 
however,  under  the  statute,  was  plain.  The  claim  contained 
the  items  of  the  whole  account  on  both  sides,  and  showed  a 
balance,  as  before  stated,  in  favor  of  Barton  &  Spencer,  of 
$2,814.40,  and  it  was  sworn  to  by  Mr.  Spencer.  The 
assignee,  if  he  was  not  satisfied  with  the  justness  of  the 
claim,  might  have  excepted  to  it,  and  it  was  his  duty  to  do 
so  if  Barton  &  Spencer  insisted  upon  it  and  refused  to  with- 
draw it.  The  assignee  could  not  safely  assume  that  the 
claim  was  groundless,  from  any  delay  in  producing  proof  of 
it  satisfactory  to  him,  or  for  want  of  satisfactory  explanation. 

It  appears,  by  the  testimony  of  the  assignee,  that  when 
he  spoke  to  Mr.  Spencer  in  regard  to  the  condition  of  the 
accounts  and  the  claim  that  there  was  a  balance  due  from 
Barton  &  Spencer,  to  the  estate  of  Brokaw,  Mr.  Spencer 
promised  to  bring  up  his  books  and  settle  the  matter ;  and 
it  appears,  by  the  assignee's  testimony,  that  at  no  time  did 
Mr.  Spencer  ever  admit  that  the  claim  which  his  firm  had 
put  in,  was  erroneous  in  any  respect.  From  the  evidence, 
it  seems  quite  clear  that  the  assignee  misunderstood  the 
statements  made  by  Brokaw  in  regard  to  the  claim.  There 
was  a  difference  between  Mr.  Spencer  and  Mr.  Brokaw  as  to 
the  amount  of  the  credits  to  be  given  to  the  latter ;  Brokaw 
insisting  that  the  amount  was  more,  by  about  $100,  than 
Spencer  was  willing  to  allow.  The  assignee  seems  to  have 
concluded  that  this  additional  credit  thus  claimed  by  Bro- 
kaw, was  a  balance  claimed  by  him  upon  the  whole  account, 
43 
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whereas  it  appears,  by  the  schedule  to  his  assignment  before 
referred  to,  and  by  his  testimony,  that  such  was  not  the 
understanding  of  Brokaw,  and  that  he  did  not  so  insist. 
The  assignee  having  failed  to  except,  according  to  law,  to 
the  claim,  is  bound  by  it. 

Of  the  various  exceptions  to  the  account,  it  is  important 
to  notice  but  a  few.  It  is  objected  that  the  assignee  became 
the  owner,  in  partnership  with  Mr.  Blancke  and  Mr.  Eng- 
lish, of  the  principal  real  estate  of  the  debtor.  It  appears, 
however,  that  the  purchase  was  not  made  at  his  own  sale, 
but  at  the  sale  of  the  property  under  a  decree  of  foreclosure 
of  this  court,  and  that  he  procured  a  purchaser  at  that  sale, 
in  order  to  save  the  property  from  sacrifice,  and  subsequently 
induced  the  purchaser  to  sell  him  an  interest  in  the  property. 
His  conduct  in  the  matter  was  not  only  not  objectionable, 
but  was  praiseworthy.  He  appears  to  have  been  actuated 
by  an  anxiety  to  save  the  property  from  sacrifice,  and  by  no 
other  consideration.  Under  such  circumstances,  he  cannot 
be  regarded  as  having  purchased  the  property  in  trust,  or  as 
trustee.     Earl  v.  Halsey,  1  McCart  332. 

It  is  objected,  that  there  were  sold  with  that  property  cer- 
tain machines,  as  part  of  the  real  estate,  which,  in  point  of 
fact,  were  not  parcel  of  the  realty.  The  assignee  consulted 
distinguished  counsel  on  the  subject,  before  the  sheriff's  sale 
took  place,  and  was  advised  that  all  the  machinery  which 
was  attached  by  belting,  as  well  as  that  which  was  attached 
to  the  building  otherwise,  was  part  of  the  realty.  Subse- 
quently, by  a  decision  in  respect  to  part  of  this  very  prop- 
erty {Blanche  v.  Rogers,  11  G.  E.  Gr.  563),  it  was  held  that 
some  of  the  machines  were  not  so  attached  to  the  realty  as 
to  become  part  of  it.  It  was  the  duty  of  the  assignee  to 
sell  the  machines,  which  were  personal  property.  It  appears 
that  they  have  come  into  his  hands  under  the  foreclosure 
sale.    He  is  bound  to  account  for  them. 

Objection  is  also  made  that  the  assignee,  without  the 
order  of  the  court,  proceeded  to  complete  certain  contracts 
which  had  been  made  by  the  debtor,  and  which  were  unfin- 
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ished  at  the  time  of  making  the  assignment.  He  was 
at  liberty,  and  it  was  his  duty,  to  do  so,  under  the  circum- 
stances. Where  it  is  manifestly  for  the  benefit  and  advan- 
tage of  the  creditors  and  those  interested  in  the  estate, 
the  assignee  may  carry  on  the  business  and  work  up  the 
material  on  hand  which  otherwise  would  be,  to  a  degree 
at  least,  unavailable  to  the  estate.  Burrill  on  Assignments 
JfJ{Jf..  Of  course  he  is  bound  to  the  exercise  of  a  sound 
•discretion.  The  assignee  testifies  that  he  acted  in  the  mat- 
ter under  the  direction  of  the  creditors.  Opportunity  was 
given,  in  taking  testimony  by  the  exceptants  in  the  orphans 
court,  to  inquire  into  all  the  particulars  in  regard  to  the 
exercise  of  discretion  on  the  part  of  the  assignee  in  this 
case.  He  appears  to  have  acted  fairly  and  with  due  regard 
to  the  interest  of  the  estate.  Indeed,  it  appears  that,  in  his 
desire  to  advance  the  interest  of  the  estate,  he  has  already 
expended  about  $3,000  more  than  he  has  received  or  will 
receive. 

The  decree  of  the  orphans  court  will  be  reversed,  with 
^osts. 


John  Y.  Clark,  trustee,  and  others,  appellants, 


V. 


Elijah  Rosenkrans  and  others,  respondents. 

The  claim  of  a  wife  for  money  handed  over  by  her  to  her  husband, 
-without  any  definite  agreement  between  them,  at  the  time,  as  to  ita 
repayment, — Hdd^  invalid,  under  the  circumstances,  as  against  her 
husband's  creditors. 

Appeal  from  decree  of  Sussex  orphans  court,  on  excep- 
tions to  claim  of  John  Y.  Clark,  trustee  of  Emma  Cole, 
against  the  estate  of  Jason  Cole,  her  husband,  in  the  hands 
of  John  S.  Howell,  his  assignee,  under  an  assignment  made 
under  the  act  "  to  secure  to  creditors  an    equal  and  just 
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division  of  the  estates  of  debtors  who  convey  to  assignees 
for  the  benefit  of  creditors." 

Mr.  T.  Kays,  for  appellants. 
Mr.  L.  Cochran,  for  respondents. 

The  Ordinary. 

This  appeal  brings  up  for  review  a  decision  of  the 
orphans  court  of  Sussex  county,  adverse  to  the  claim  of  a 
wife  against  the  estate  of  her  husband  in  the  hands  of  his 
assignee,  under  the  assignment  act  [Rev.  p.  36),  for  money 
which  they  allege  was  lent  by  her  to  him  after  the  marriage, 
which  took  place  in  1872.  The  claim  in  question  is  made 
upon  a  promissory  note  given  January  16th,  1878,  by  the 
husband  to  John  Y.  Clark,  as  trustee  for  the  wife.  The 
note  was  dated  on  the  day  last  mentioned,  and  was  payable 
one  day  after  date,  without  grace.  The  purpose  in  giving 
it  was  to  secure  to  the  wife  a  dividend  of  the  estate  of  the 
husband,  under  the  assignment  w^hich  he  was  then  about  to 
make.  The  estate  is  largely  insolvent  without  that  claim. 
The  alleged  debt  consisted  of  two  sums  of  $800  and  $1,200 
respectively  (and  interest  thereon),  which  the  husband  and 
wife  allege  were  received  b}'  the  latter  after  her  marriage, 
from  her  deceased  father's  estate,  and  which  they  say  were 
handed  over  by  her  to  her  husband,  and  used  by  him  in  his 
business.  The  first-mentioned  sum  ($800)  was  the  amount 
of  a  loan  made  in  or  about  April,  1873,  by  the  mother  of 
the  wife,  upon  the  joint  and  several  note  of  the  husband 
and  wife,  dated  April  30th,  1873,  and  payable  one  year  after 
date,  with  interest.  The  other  sum  ($1,200)  was  received  in 
March,  1876,  as  part  of  the  consideration  ($2,000)  of  the 
wife's  interest  in  certain  land  of  which  the  father  died 
seized.  The  rest  of  the  consideration  was  paid  by  the 
cancellation  of  the  note  for  $800.  The  $1,200  were  paid, 
and  the  $800  note  delivered  to  the  wife,  at  the  time  of  the 
delivery  of  the  deed  of  conveyance  for  her  interest  in  that. 
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laud,  and  she  handed  over  the  note  and  money  to  her  hus- 
band, and  he  cancelled  the  former  by  tearing  off  the  signa- 
tures. 

'No  evidence  of  indebtedness  from  the  husband  to  the 
Avife  was  taken  at  any  time,  nor  was  any  interest  ever  paid 
•on  the  alleged  debt,  nor  any  payment  made  on  account  of 
the  debt.  No  payment  for  principal  or  interest  was  ever 
Asked  for.  When  the  husband  was  about  to  make  an 
assignment  for  the  benefit  of  his  creditors,  he,  in  order  to 
secure  to  his  wife  a  dividend  of  his  estate,  caused  the  note 
in  question  to  be  drawn  by  his  counsel,  and,  having  pre- 
viously applied  to  the  person  who  is  named  therein  as 
trustee  for  his  wife,  and  requested  him  to  accept  the  note 
and  hold  it,  as  trustee,  and  having  obtained  his  consent, 
■delivered  the  note  to  him.  He  appears  to  have  procured 
the  claim  against  his  estate  on  the  note  to  be  drawn,  and, 
having  obtained  the  trustee's  affidavit  to  it,  to  have  deliv- 
ered it  to  the  assignee.  The  proof  of  the  existence  of  an 
agreement  to  repay  the  $2,000,  which  it  is  claimed  were 
lent  by  the  wife  to  the  husband,  rests  wholly  on  their 
testimony. 

It  was  said,  in  Post  v.  Siiger,  2  Stew.  65^^  556 ^  that  a  claim 
b}'  a  wife  against  her  husband,  first  put  in  writing  when 
his  liabilities  begin  to  jeopardize  his  future,  should  always 
be  regarded  with  watchful  suspicion,  and  when  attempted 
to  be  asserted  against  creditors  upon  the  evidence  of  the 
parties  alone,  uncorroborated  by  other  proof,  should  be 
rejected  at  once,  unless  their  statements  are  so  full  and  con- 
vincing as  to  make  the  fairness  and  justness  of  the  claim 
manifest ;  and  that  any  other  course  would  encourage 
fraud,  and  greatly  multiply  the  hazards  of  business.  As  to 
the  $800,  the  husband  testifies  that  his  wife's  mother  gave 
his  wife  her  check  for  $800,  and  his  wife  gave  him  the 
check,  and  he  drew  the  money  from  the  bank  upon  it;  but 
he  swears,  also,  that  he,  himself,  borrowed  the  money  from 
his  mother-in-law,  expecting  to  repay  it.  So  that  the  $800 
were  lent  to  him,  and  his  wife  was  surety  for  him,  and, 
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when  her  interest  in  her  father's  land  was  sold,  she  allowed 
the  $800  on  account  of  the  consideration.  She  thus  paid 
his  debt  of  $800  for  him.  When  the  $1,200  were  received 
by  hiiu,  no  evidence  of  indebtedness  was  given  by  him  to- 
her.  According  to  his  testimony,  the  circumstances  of  the 
alleged  loan  were  these :  When  she  proposed  to  sell  her 
interest  in  her  father's  land,  he  expressed  his  concurrence, 
and  said  he  would  borrow  the  money  and  use  it  on  his 
farm  ;  and,  he  adds,  "That  is  what  we  wanted  to  do,  and 
she  lent  me  the  money,  and  this  was  before  she  sold  her 
interest."  He  further  says  (and  she  says  so,  too,  substan- 
tially), that  he  told  her  he  did  not  "  want  it  given  to  him," 
but  that  he  wanted  to  borrow  the  money,  and  she  said  all 
right.  Previously  he  said,  stating  the  transaction,  "  She 
sold  out,  and  I  told  her  that  I  would  borrow  the  money." 
To  the  inquiry  how  he  got  the  $2,000,  he  replied :  "  The 
$1,200  were  in  money,  and  the  note  (the  $800)  we  had  had 
and  used  the  money."  His  reply  to  the  inquiry,  when  his^ 
wife  first  asked  him  for  a  note,  shows  clearly  that  she  never 
asked  him  for  any  at  all,  and  that  the  subject  of  payment 
to  her  was  only  mentioned  between  them  in  connection 
with  his  failing  circumstances.  In  reply  to  that  question, 
he  said  that,  in  the  spring  of  1877,  he  told  her  that  if  he 
(.  ould  not  make  any  more  money  than  he  had  the  preceding 
vear,  that  would  be  the  last  year  that  he  would  be  able  to 
carry  on  the  business  of  farming  ;  that  she  said :  "Are  you 
going  to  pay  me  ?"  He  adds,  not  giving  his  reply  to  her 
(question,  "  I  had  had  her  money,  and  what  I  was  going  to 
do  was  to  pay  her  her  money."  From  the  conversations 
between  him  and  the  person  whom  he  requested  to  act  as 
trustee,  it  is  apparent  that  his  proposition  to  repay  the 
money,  or  even  to  give  a  note  for  it,  arose  from  the  fact  that 
he  was  insolvent,  and  his  property  must  go  to  the  satisfac- 
tion of  his  creditors.  The  trustee  says  that  when  Cole  came 
to  see  him  to  get  him  to  act  as  trustee,  Cole  told  him  his 
circumstances  and  position,  and  asked  him  to  act  as  trustee 
for  his  wife.     No  consideration  passed  from  the  trustee  for 
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the  note.  The  proof  in  the  cause  leads  to  the  conclusion 
that  the  $800  note  was  paid  by  the  wife  for  her  husband 
who  had  borrowed  the  money;  that  the  $1,200  were  handed 
over  to  him  by  her  on  no  agreement  of  loan  which  should 
be  established  as  against  his  creditors,  and  that  while  there 
may  have  been  an  understanding  between  them  that  he 
would  repay  her,  yet  it  was  not  such  a  definite  understand- 
ing and  agreement  as  should,  under  the  circumstances,  be 
lield  to  be  a  contract  between  husband  and  wife,  as  against 
the  creditors  of  the  former. 

There  is  no  evidence  on  which  the  respondent  can  be  held 
to  be  estopped  from  denying  the  appellant's  claim.  Nor  could 
the  equity  set  up  against  the  respondent,  in  respect  to  the 
wife's  release  of  her  dower  in  the  farm,  if  it  existed,  avail 
the  appellant  in  this  suit.  But  it  does  not  exist.  The  wife 
released  her  dower  under  no  false  representation,  or  any 
assurance  on  the  part  of  the  respondent.  She  appears  to 
have  done  it  to  secure  a  sale  of  the  property.  No  bidder 
could  be  obtained  for  it  without  an  agreement  for  such 
release.  With  it,  it  sold  for  a  nominal  price  only,  subject 
to  the  mortgage.  It  would  not  have  brought  the  amount 
of  the  mortgage  upon  it,  on  sale  under  foreclosure. 

The  decree  will  be  affirmed,  with  costs. 


CASES  ADJUDGED 

IN    THE 

COURT  OF  ERRORS  AND  APPEALS 

Of  the  Stats  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 

NOVEMBER  TERM,  1879. 


William  Scott  De  Camp 

V. 

Edward  L.  Dobbins  and  others,  executors, 

1.  If  a  testamentary  trust  is  limited  to  a  purpose  inconsistent  with 
the  statutory  policy  of  the  state,  the  heir  at  law  has  a  right,  in  equity, 
to  contest  the  execution  of  such  trust. 

2.  This  is  not  of  that  class  of  cases  in  which  the  public  alone  can 
intervene. 

3.  The  word  "benevolent,"  intrinsically  considered,  includes  more 
than  legal  charities,  but  its  signification  may  be  narrowed  by  the  con- 
text. 

4.  Wheie  the  will  limited  the  trust  to  a  church  "to  aid  the  mission- 
ary, educational  and  benevolent  enterprises  to  which  the  church  is  in 
the  habit  of  contributing,"  and  it  was  shown  the  enterprises  referred 
to  were  legal  charities, — Held,  that  the  word  "benevolent"  could  not, 
in  this  text,  have  a  signification  wider  than  the  word  "charitable," 
and,  consequently,  the  trust  was  valid. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
De  Camp  v.  Dobbins,  2  Stew.  36 
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Mrs.  E.  A.  Crane,  by  her  will,  after  certain  devises  and 
legacies,  made  the  following  disposition  : 

"The  residue  of  my  estate  I  give  and  devise  to  the  North  Reformed 
Church  of  Nevrark,  in  trust  that  they  may  use  the  same  to  promote 
the  religious  interests  of  the  said  church  and  to  aid  the  missionary, 
educational  and  benevolent  enterprises  to  which  the  said  church  is  in 
the  habit  of  contributing,  and  I  direct  my  trustee  and  executors  to 
pass  over  to  the  officers  of  the  said  church,  all  property,  either  real  or 
personal,  remaining  after  satisfying  the  above-named  bequests,  and  it 
is  my  wish  that  the  said  church  officials  shall  use  and  dispose  of  the 
said  property  at  such  times  and  in  such  manner  as  they  shall  deem 
expedient  to  promote  the  above-named  interests,  not  holding  the  said 
property,  however,  unexpended  or  unappropriated  for  a  longer  period 
of  time  than  ten  or  fifteen  years." 

It  was  shown  that  the  residue  of  the  estate  would  consist 
of  real  estate  in  this  state,  or  the  proceeds  of  the  sale 
thereof.  It  also  appeared  that,  at  the  time  the  will  went 
into  force,  this  church  held  property  the  annual  value  of 
which  was  equal  to  $2,000. 

Mr.  Jacob  Vanaita,  for  appellant. 
I.  The  gift  is  not  to  the  church  for  its  own  use. 
The  will  says  the  gift  is  "  in  trust."     This  excludes  the 
corporation  from  having  any  beneficial  interest.     If  it  can 


Note. — In  Morgan  v.  Taylor,  Wright  144i  it  was  held  that  the  legisla- 
ture could  change  the  tenure  of  lands  previously  conveyed  to  a  relig- 
ious society ;  and  that  the  term  "  society,"  in  a  statute  providing  that 
each  society  could  take  and  hold  only  twenty  acres  of  land,  meant 
each  congregation  or  particular  church  as  distinguished  from  a  general 
denomination.     See  Ayres  v.  Methodist  Churchy  S  Sandf.  351. 

In  Cru^e  v.  Axtell,  50  Ind.  ^9,  a  devise  of  realty  and  personalty  to  a 
Masonic  organization,  "  for  the  purpose  of  building  a  Masonic  lodge," 
was  held  valid,  although  the  value  of  the  devise  far  exceeded  the  limit 
as  to  property  fixed  by  statute  in  regard  to  such  corporations. 

In  Baker  v.  Clark  Inst.,  110  Mass.  88,  a  charitable  corporation  was  by 
law  authorized  to  hold  $200,000  worth  of  property.  A  testator,  in  his 
life-time,  gave  it  $50,000,  and  by  his  will  directed  his  executors  to  hold 
his  residuary  estate  until  it  amounted  to  $200,000,  and  then  to  pay  it 
to  the  same  corporation.  At  the  time  of  his  death  the  residue 
amounted  to  $140,000,  but,  owing  to  debts  &c.,  his  estate  could  not  be 
settled  for  two  years,  at  which  time  the  residue  exceeded  $200,000. 
Meanwhile  the  capacity  of  the  cori^oration  had  been  largely  increased 
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take,  it  cannot  take  or  hold  as  owner.  1  H.  L.  Cas.  272 ; 
Levnn  on  Trusts  15. 

n.  Independent  of  the  rules  governing  "charities,"  the 
trust  sought  to  be  created  by  the  residuary  clause  is  void. 

(a)  Because  the  trustee  named  in  the  clause  in  question 
has  no  legal  power  to  take  or  hold  the  estates  devised  and 
bequeathed.     Phelps  v.  Pond,  23  N.  Y.  77. 

(6)  Because  the  uses,  by  reason  of  indefiniteness  and 
uncertainty,  are  incapable  of  execution. 

As  to  the  trustee :  To  constitute  a  valid  use,  there  must 
be,  in  all  cases,  first,  a  trustee  legally  competent  to  take  and 
hold  the  property ;  and,  secondly,  a  use  for  some  purpose 
clearly  defined.  Owens  v.  Missionary  Society  ^c,  I4.  N.  F. 
4-06  ;  Corporation  of  Gloucester  v.  Osborn,  1  H.  L.  Cas.  283 ; 
Beekman  v.  Poncer,  23  N.  Y.  310. 

The  society  now  claiming  as  devisee  is  not  the  one  named 
in  the  residuar}^  clause.  They  say  that  is  a  misnomer,  and 
that  they  are  the  person  intended.  But  they  must  make 
that  apparent  by  proof,  and  no  proof  upon  the  point  has 
been  given.  Ang.  ^  Ames  on  Corp.  §§  99, 185 ;  Inhabitants 
^c.  V.  String,  5  Hal.  323. 

The  corporate  defendant  is  the  creature  of  the  statute 
{Nix.  Dig.  802),  and  it  cannot  have  or  exercise  any  powers 

by  statute. — Held,  thsit  it  took  the  residue;  also,  AWy-Gen.  v.  Clergy 
Soc,  10  Rich.  Eq.  601t. 

In  Miller  v.  Chittenden,  2  Iowa  S15,  a  statute  limiting  the  quantity  and 
value  of  lands  to  be  held  by  religious  societies,  was  passed  in  1843.  In 
1844,  another  act  was  passed  restricting  only  the  purposes  tor  which 
such  lands  should  be  used.—Held,  that  a  devise  of  lands  "  for  the  use 
and  benefit  of  the  First  Congregational  church,"  without  designating 
any  particular  purpose  to  which  it  was  to  be  applied,  the  quantity 
being  in  excess  of  the  limit  of  1843,  if  made  in  1846,  was  good. 

In  £runnen>nei/er  v.  Buhre,  S2  III.  183,  a  declaration  of  such  purposes 
in  a  deed  of  lands  to  trustees  of  a  society  incorporated  under  the 
statute,  was  held  unnecessary. 

In  Chamberlain  v.  Chamberlain,  IfS  N.  Y.  Ji21t,  an  act  limited  to  $4,000 
the  annual  income  of  any  incorporated  academy.  By  a  subsequent 
statute,  trusts  were  authorized  to  be  created  for  the  benefit  of  any 
incorporated  college  or  other  literary  incorporated  institution  <fec., 
without  any  limit  as  to  the  amount  or  value  of  such  trust  fund. — Held, 
that  a  bequest  to  an  academy  of  a  fund  which  annually  produced  more 
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<jxcept  such  as  are  expressly,  or  by  necessary  implication, 
conferred  upon  it.  Bank  of  Augusta  v.  Earle,  13  Pet.  519  ; 
Black  V.  Del  ^  R.  C.  Co.,  9  C.  K  Gr.  474,;  State  v.  aty  of 
Mizabeth,  4-  Dutch.  103;  State  v.  Neicark,  2  Dutch.  519 ; 
Trenton  Mut.  Life  Ins.  Co.  v.  McKelway,  1  Beas.  133. 

The  corporation  cannot  take  as  proprietor  &ui  juris,  but 
only  in  trust,  and  but  for  one  cestui  que  trust,  "  the  said  con- 
gregation." This  is  the  power  given,  and  all  that  is  given. 
And  all  powers  not  given  are  excluded  expressio  unius  est 
ezclusio  alterius.  Broom's  Legal  Maxims  505,  515 ;  Vesey  v. 
Jamson,  1  Sim.  ^  Stu.  69. 

The  third  section  of  the  "  act  concerning  corporations  " 
{Nix.  Dig.  168),  which  applies  to  ecclesiastical  as  well  as  to 
lay  corporations,  declares  that  "  no  corporation  shall  pos- 
sess or  exercise  any  corporate  powers  except  such  as  shall 
be  necessary  to  the  exercise  of  the  power  so  enumerated 
and  given."  1  Perry  on  Trusts  §  Iy3  ;ln  re  Howe,  1  Paige  214' 

In  Trustees  of  Phillips  Academy  v.  King,  12  Mass.  546,  it 
was  held  that  an  aggregate  corporation  is  capable  of  taking 
and  holding  property,  as  a  trustee,  for  religious  uses,  but  in 
that  case  the  corporation  had  express  and  full  legislative 
authority  to  do  so.  Ang.  ^  Ames  on  Corp.  §§  166-169,  220 ; 
2  Kent  Com.  279,  280;  Vidal  v.  Girard's  ex'rs,  2  How.  127  ; 
Green  v.  Dennis,  6  Conn.  293 ;  First  Parish  in  Sutton  v.  Cole, 


than  $4,000  was  void,  as  to  the  excess.  See  Tucker  v.  St.  ClemenCs 
Church,  3  Sandf.  SJf2,  8  N.  T.  558;  Williams  v.  Williams,  8  N.  Y.  525,  4 
Denio  5^2. 

In  Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  633,  758,  where  a  gift  at 
the  time  did  not  exceed  the  statutory  limit,  a  subsequent  increase  in 
value  of  the  property,  far  beyond  sucli  limit,  was  held  not  to  justify  a 
forfeiture  of  the  charter;  also,  Humbert  v.  Trinity  Church,  21f.  Wend.  630; 
Atfy-Gen.  v.  Grocers  Co.,  6  Beav.  526. 

In  Cromie  v.  Louisville  Sac,  3  Bush  365,  a  devise  of  lands  in  Kentucky 
to  a  corporatioii  of  New  York,  exceeding  the  quantity  that  such  cor- 
poration could,  by  the  laws  of  New  York,  hold,  was,  as  to  the  excess, 
held  void.  See  Starkweather  v.  Amer.  Bible  Soc,  72  III.  50 ;  Fellows  v. 
Miner,  119  Mass.  541. 

In  Ticknor's  Estate,  13  Mich.  ^^  a  bequest  was  made  to  a  corporation 
(by  name,  but  not,  in  fact,  then  incorporated)  of  New  York. — Held, 
valid,  notwithstanding  a  sta-tute  of  Michigan  provided  that  no  corpora- 
tion for  religious  purposes  should  be  recognized  as  existing  by  the 
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3  Pick.  237  ;  Theological  Seminary  of  Auburn  v.  Cole,  18  Barb, 
360  ;  Brewster  v.  3Ic  Call,  15  Conn.  274. ;  Furgeson  v.  Hedges^ 
1  Harring.  62^;  State  v.  Wiltbank,  2  Harring.  18;  State  v. 
Walter,  2  Id.  151;  1  Perry  on  Trusts  §  43;  Tucker  v.  St, 
Clcmenfs  Church,  3  Sandf.  24^ ;  In  re  Hoive,  1  Paige  214. 

"The  amount  to  which  the  corporation  is  entitled  is  such 
a  sum  as  will  yield,  at  seven  per  cent,  an  amount  which, 
with  any  income  from  any  other  property  now  owned  by  the 
legatee,  will  give  a  yearly  income  of  $2,000,  and  this  can  be 
ascertained  by  a  referee."  Chamberlain  v.  Chamberlain,  4^ 
K  Y.  439,  440;  Wetmore  y.  Parker,  52  N.  Y.  46O.  Such 
was  the  rule  followed  under  the  English  poor  laws,  where 
taking  a  lease  of  a  tenement  of  "the  yearly  value  of  £10  " 
gained  a  settlement.  4  Buims's  Justice  386 ;  Parish  of  South 
Sydinham  and  Lamerton,  1  Str.  57. 

The  act  of  1872  does  not  at  all  apply  to  personal  estate, 
nor  does  it  authorize  ecclesiastical  corporations  to  receive 
lands  by  devise,  or  gift,  but  only  b}-  compact,  that  is  by 
"  purchase."  using  that  word  in  the  popular  and  not  in  the 
technical  sense.  Jackson  v  Hammond,  2  Cai.  Cas.  337 ; 
Ayers  v.  Methodist  Church,  3  Sandf.  351. 

The  act  of  1872,  in  express  words,  or  by  implication, 
does  not  repeal  or  alter  the  limitation  contained  in  the  13th 
section  of  the  act  of  1846.      The  two  can  stand  together 


common  law,  the  canon  law  or  by  prescription,  or  in  any  otlier 
manner,  except  by  express  statute  of  Michigan. 

In  American  Bible  Soc.  v.  Marshall,  15  Ohio  St.  5S7,  a  statute  of  New 
York,  providing  that  no  devise  of  real  estate  to  a  corporation  should 
he  valid  unless  such  corporation  be  expressly  authorized  by  its  charter 
or  by  statute,  to  take  by  devise,  was  held  not  to  prevent  a  corporation 
of  New  York,  not  possessing  the  statutory  requisites,  from  taking 
lands  in  Ohio ;  also.  Thompson  v.  Swoope,  S4  Pa.  St.  ^7^. 

In  Vansant  v.  Roberts,  S  Md.  119,  by  the  Maryland  bill  of  rights,  every 
devise  to  or  for  the  support,  use  or  benefit  of  any  minister  &c.,  or  any 
religious  sect  &c.,  without  leave  of  the  legislature,  is  void. — Held,  not 
to  apply  to  a  bequest  of  personalty  to  a  Pennsylvania  corporation. 
See,  also,  Amer.  Tract  Soc.  v.  Pardy,  3  Hou.st.  635;  Amer.  Bible  Soc.  v. 
Noble,  11  Hich.  Eq.  156 ;  Seaburn  v.  Seaburn,  15  Gratt.  J^S ;  Evangelical 
Ass'n  Appeal,  35  Pa.  St.  316;  Silco.v  v.  Harper,  3S  Ga.  6^0. 

In  Bainei/  v.  Lainff,  58  Barb.  453,439,  in  a  !-uit  by  executors,  for  the 
construction  of   a  will,  in  which  the  heirs  at  law  and  next   of    km 
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and,  therefore,  there  is  no  repeal  of  the  limitation.  Cham- 
berlain V.  Chamberlain,  43  N.  Y.  4^4.,  437. 

Having  then,  as  I  humbly  conceive,  established  that  the 
trustees  named  in  the  will  can  neither  take  nor  hold  the 
property  in  question,  what  consequences  ensue?  It  is  said 
that  a  trust  shall  never  fail  for  the  want  of  a  trustee,  and,  to 
prevent  the  failure  of  a  trust,  the  court  will  appoint  a 
trustee.  Perry  on  Trusts  §§  38,  45.  But  there  are  excep- 
tions to  this  rule.  There  are  cases  where  no  trustee,  but 
the  one  named  in  the  deed  or  will,  can  execute  it.  There 
are  cases  where  the  trustees  are  to  act  for  the  donor  in 
exercising  a  special  discretion — as,  for  instance,  selecting 
and  appointing  the  objects  of  the  donor's  bounty  and  dis- 
cretionarily  apportioning  the  bounty  between  the  selected 
beneficiaries.     Fountain  v.  Havenal,  17  How.  369. 

Because  the  trustee  cannot  take  or  hold,  the  title  is  in  the 
heir,  and  Grover  holds  but  as  a  trustee  for  the  heir.  How 
can  the  heir's  title  be  divested  ?  Not  by  the  North 
Reformed  Church,  because  it  has  not  the  power  or  capacity 
to  take  or  hold.  There  is  no  way  except  at  the  suit  of  the 
supposed  cestuis  que  trust,  or  some  of  them.  But,  as  we 
shall  hereafter  see,  they  cannot  be  ascertained,  or,  if  they 
can,  they  have  no  power  or  capacity  to  take.  Beekman  v. 
Boncer,  23  N.  Y.  298,  311;  Gower  v.  Mainewaring ,  2  Ves. 
87,  110 ;   Widmore  v.  Woodruff,  Amh.  636  ;  Brown  v.  Higgs, 

claimed  that  the  gifts  to  a  corporation  were  void,  because  such  gifts 
exceeded  the  capacity  of  the  corporation  to  take,  it  was  held  that  that 
question  could  not  be  raised  in  such  a  suit,  but  only  in  a  direct  pro- 
ceeding by  the  state. 

Although  a  charter  cannot  be  attacked  collaterally  [Ref.  Pres.  Church 
of  N.  Y.,  7  How.  Pr.  JflJi),  and  only  directly  by  the  state  [Runyan  v. 
Coster,  U  Pet.  122;  Banks  v.  Poitiaux,  3  Rand.  136 ;  Baird  v.  Bank  of 
Washington,  11  Serg.  &  Rarole  4^1 ;  Gmindie  v.  Northampton  Co.,  7  Pa.  St. 
233;  Wade  v.  Amer.  Col.  Soc,  7  Sm.  &  Marsh.  665 ;  Chambers  v.  Baptist 
Soc,  1  B.  Mon.  216 ;  Consistory  &c.  v.  Brandon,  52  Barb.  228),  yet  heirs, 
devisee^*  and  next  of  kin  have  been  held  competent  to  question  gifts  to 
corporations  unable  to  take  and  hold  them  [State  v.  Wiltbank,  2  Harrinq. 
18,  23;  Harris  v.  Slaght.  4.6  Barb.  470,  2  Abb.  Dec.  316 ;  Trustees  v.  Dick- 
enson, 1  Dev.  189;  Barton  v.  King,  4I  Miss.  288  ;  Goddard  v.  Pomeroy,  36 
Barb.  546  ;  Ayres  v.  Methodist  Church,  S  Sandf.  351;  Ruth  v.  Oberbrunner, 
40  Wis.2S8).—R^v. 
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.4  Ves.  708,  718,  719\  Hill  on  Trustees,  70,  48O ;  Fower  v. 
Garlike,  1  Buss.  ^  Myl.  233,  8  L.  J.  Ch.  66.  If  they  cannot 
•exercise  that  power,  uohody  else  can,  because  the  discretion 
was- intended  to  be  vested  in  them  and  in  no  one  else.  The 
power,  in  its  nature,  is  not  delegatable.  The  will  gives  no 
power  of  substitution,  and  no  power  to  assign  the  power 
of  appointment.  Lewin  on  Trusts,  266,  267,  290  ;  Mortimer 
V.  Ireland,  6  Hare  196. 

III.  The  uses  are  so  indefinite  and  uncertain  that  tliey 
cannot  be  enforced,  and,  hence,  are  void,  and  if  the  defend- 
ant corporation  has  taken,  it  holds  but  as  a  trustee  for  the 
heirs  at  law  and  next  of  kin. 

The  gift  is  "to  the  North  Reformed  Church  of  Newark, 
in  trust  that  it"  [i.  e.,  said  church — not  the  congregation, 
but  the  corporation)  "  may  use  the  same  to  promote,"  (Ist) 
"  the  religious  interests  of  the  said  church,"  and  (2d)  "  to 
aid  the  missionary,  educational  and  benevolent  enterprises 
to  which  th£  said  church  is  in  the  habit  of  contributing." 

Then  there  are  directions :  "  I  direct  my  trustee  and 
executors  to  pass  over  to  the  ofiicers  of  the  said  church,"  (I 
assume,  as  agents  of  and  for  the  corporation)  "  all  property, 
either  real  or  personal,  remaining  after  satisfying  the  above- 
named  bequests."  Then,  as  to  the  use,  after  the  property  is 
passed  over :  "  It  is  my  wish  that  the  said  church  offi- 
cials" (the  direction  is  to  officers  as  officers,  and  not  to  indi- 
viduals, iV.  Y.  Inst,  for  Blind  v.  How,  10  N.  Y.  84,;  Bailey  v. 
Onondaga  Co.  Mut.  Ins.  Co.,  6  Hill  476;  Chamberlain  v. 
Chamberlain,  4S  N.  Y.  437)  "shall  use  and  dispose  of  the  said 
property"  how  ?  (Ist)  "At  such  times  and  in  such  manner  as 
they  shall  deem  expedient  to  promote  the  above-named  inter- 
ests"— but  there  is  a  limitation  as  to  time,  viz. :  (2d)  "  Not 
holding  the  said  property,  however,  unexpended  or  unap- 
propriated for  a  longer  period  of  time  than  ten  or  fifteen 
years." 

The  use  secondly  declared,  is  to  aid  enterprises  to  which 
the  said  church  has  been  a  contributor. 
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Preliminarily,  I  will  remark,  that  the  statute  of  charita- 
ble uses  [4^  Eliz.  ch.  4),  if  ever  adopted  in  this  state,  was 
repealed.  Pat.  1799,  p.  436^4;  B.  L.  p.  726  §  2.  This 
latter  act  was  repealed  in  1846.  R.  S.  p.  68i,  ^  102  §  1. 
But  the  effect  of  that  was  not  to  revive  the  English  act. 
See  Id.  p.  710  §  5;  Norris  v.  Thomson,  4,  C.  E.  Gr.  312. 

Independent  of  that  statute,  the  rule  at  law  and  in  equity 
was  and  is,  that  a  gift  or  devise  for  a  purpose  or  object  so 
vague  and  indefinite  that  a  court  of  equity  could  not 
enforce  it,  was  void.  Morrice  v.  The  Bishop  of  Durham,  9 
Ves.  405 ;  1  Ferry  on  Trusts  §  253 ;  Lily  v.  Hey,  1  Hare 
680 ;  Ommaney  v.  Butcher,  1  Turn.  ^  Buss.  250  ;  Atfy-Gen. 
v.  Sibfhorp,  2  Buss.  ^  31yl.  107.  See  illustrating  cases 
stated  in  Lewin  on  Trusts,  169-170,  and  in  2  Boper  on  Leg- 
acies, 1237;  Harlandv.  Trigg,  1  Bra.  C.  C.  14^;  Meredith  v. 
Henage,  1  Sim.  542 ;  Sale  v.  Moore,  Id.  534;  Williams  v. 
Kershaw,  5  CI.  ^  Fin.  111. 

A  gift  for  purposes  of  benevolence  is  not  a  charity,  and  can- 
not be  executed  as  such.  Where  the  will  is  so  framed  that 
the  trustees,  if  they  see  fit,  may  bestow  it  all  upon  purposes 
which,  in  laiv,  are  not  charitable,  the  bequest  is  wholly  void. 
All  benevolent  enterprises  are  not  what  the  law  esteems 
charitable  enterprises.  Norris  v.  Thomson,  4  C.  E.  Gr.  307  ; 
S.  C.,5  a  E.  Gr.  489,  522;  Morrice  v.  Bishop  of  Durham^ 
10  Ves.  521;  James  v.  Allen,  3  Meriv.  17;  Ommaney  v. 
Butcher,  1  Turn.  ^  Buss.  260  (there  the  residue  was  to  be  given 
in  private  charity);  Vezey  v.  Jamson,  1  Sim.  ^  Stu.  69; 
Brown  v.  Teale,  7  Ves.  50,  note ;  Foioler  v.  Garlike,  1  Buss. 
^  Myl  232;  Thompson  v.  Shakespeare,  1  BeG.  F.  ^  J.  399  ; 
Ellis  V.  Selby,  7  Sim.  352 ;  Owen  v.  Missionary  Soc,  I4  N.  Y, 
380,  409;  Bascom  v.  Albertson,  34  N.  Y.  584.  This  over- 
rules Williams  v.  Williams,  4  Seld.  525.  The  reasoning  in 
34  N.  Y.  seems  conclusive,  and  should  be  followed  in  this 
state.  Bose  v.  The  Bose  Benevolent  Ass^n,  2  Zhuighfs  Arg't 
7,8;  28  N.  Y.  184;  34  N.  Y.  590;  Wheeler  v.  Smith,  9 
How.  ( U.  S.)  55. 


4  Stew].  NOVEMBER  TERM,  1879.  679 


De  Camp  v.  Dobbins. 


The  case  of  the  AtVy-Gcn.  v.  C%  of  London,  3  Bra.  C.  C. 
171,  establishes  no  contrary  rule.  There  the  will  directed 
the  residue  to  be  laid  out  for  charitable  and  other  pious  and 
good  uses — but  recommended  that  the  greater  part  should  be 
employed  for  the  advancement  of  the  christian  relio-ion 
among  iniidels.  A  part  of  the  fund  was  transferred  by  the 
trustees  to  the  College  of  William  and  Mary,  in  Viri^inia, 
that  the  college  should  Maintain  and  educate,  in  the  christian 
religion,  so  many  Indian  children  as  the  fund  would  sus- 
tain. In  1790,  by  order,  the  English  court  of  chancery 
took  away  that  support,  on  the  ground  that  since  the  inde- 
pendence of  the  United  States  the  court  could  not  control 
the  college.  If  the  Indians  had  been  the  cestuis  que  trust,  the 
fund  could  not  have  been  withdrawn.  The  testator  made 
no  bequest  to  any  mission.  Primarily,  the  Indian  children 
were  the  beneficiaries  of  the  trustees  by  the  sufiferance  of 
the  court.  This  was  when  they  were  in  a  British  colony. 
But  this  case  is  instructive  and  deserves  more  consideration. 
It  shows  that  a  court  of  equity  cannot  and  will  not  execute 
a  charity  where  the  cestuis  que  trust  reside  in  a  foreign  coun- 
try, and  are  citizens  of  a  foreign  government.  During  the 
course  of  the  argument.  Lord  Chancellor  Thurlow  said  : 
*'  "With  respect  to  the  college"  (William  and  Mary,  in  Vir- 
ginia), "  suppose  they  should  misbehave,  where  is  the  scire 
facias  to  be  brought  ?"  He  decreed  that  the  charity  must 
be  applied  denovo,  and  that  the  master  must  propose  a  plan 
for  the  application  of  the  produce  of  the  estates. 

Doe  V.  Copesiake,  6  East  328,  shows  that  in  England  the 
gifts  in  this  case  would  probably  be  regarded  as  supersti- 
tious and  therefore  void.  Shelford  on  Mortmain,  88-116; 
De  Themmines  v.  De  Bonneval,  5  Russ.  288. 

Judge  Selden,  in  Owen  v.  Missionary  Soc,  14-  ^-  Y.  387, 
correctly  pointed  out  that  the  jurisdiction  of  the  court  of 
chancery  in  England,  in  relation  to  charities,  was  derived 
from  three  sources  :  First — From  its  ordinary  jurisdiction 
over  trusts.  Second — From  the  prerogative  of  the  crown. 
44 
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Third — From  the  statute  of  4^3  EVz.  ch.  4-     See  Fountain 
V.  Havenal,  17  How.  384-. 

The  second  and  third  of  these  sources  do  not  exist  here. 
The  royal  prerogative  was  not  invoked  except  where  the 
case  was  not  within  the  law  as  to  ordinary  trusts,  i.  e.,  where 
the  trust  would  fail  but  for  the  interposition  of  the  royal 
prerogative.  The  executive  and  judicial  powers  of  the 
British  government  are  united  and  exclusively  vested  in  the 
king.  By  his  prerogative,  he  is  the  universal  occupant,  and 
entitled  to 

(1)  All  derelict  lands,  whether  made  so  by  forfeiture, 
escheat,  or  otherwise. 

(2)  To  the  beds  and  shores  of  seas  and  navigable  rivers, 
and  other  rights  therein. 

(3)  To  swans  and  royal  fishes. 

(4)  To  beacons  and  light-houses. 

(5)  To  wrecks. 

(6)  To  certain  mines  and  rights  of  coining  money. 

(7)  To  derelict  goods,  including  waifs,  estrays  and  treasure 
trove,  and 

(8)  To  fines  and  forfeitures. 

If  those  powers  of  the  crown  devolved  upon  the  people  of 
this  state  at  the  revolution  (but  most  of  them  were  annihil- 
ated), they  have  not  been  conferred  upon  this  court  by  the 
constitution  or  any  statute  of  this  state.  This  court  has  only 
judicial  power.  17  How.  391 ;  Bac.  Abr.,  Prerogative,  D.  5 ; 
Story's  Eq.  Flead.  §  8.  The  preamble  of  43  Eliz.  ch.  4, 
stated  that  lands  &c.  "  have  been  heretofore  given,  limited, 
appointed  and  assigned,"  and  the  act  directed  inquiry  to  be 
made  "  of  all  and  singular  such  giftes,  limitations,  assign- 
ments and  appoyntments  &c."  As  shown  by  Judge  Selden, 
upon  the  foundation  of  these  two  words,  "  limitations  "  and 
"  appoyntments,"  many  strange,  capricious  and  arbitrary 
decisions  were  made.  I4  N.  Y".,  400-409.  The  cy  pres 
power,  as  applied  to  charity  cases  in  England,  has  never 
been  exercised  in  this  state.  We  have  none  of  the  com- 
missions, nor  other  machinery,  statutory  and  prerogative, 
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necessary  to  its  exercise.  It  is  not  only  without  precedent, 
but  without  warrant  or  authority  here.  Beekman  v.  Bonsor^ 
23  N.  Y.  298;  Bascomh  v.  Aider  son.  Si  N.  Y.  5H;  Phelps 
V.  Pond,  23  N.  Y.  69-77 ;  Owen  v.  Missionary  ^c,  U  N.  Y. 
400;  Fountain  v.  Pavenal,  17  How.  369-386,  391,  Taney, 
C  J.;   Wheeler  v.  Smith,  9  How.  55 

To  recapitulate : 

1st.  The  defendant  corporation  cannot  take  or  hold  sui 
juris,  nor  as  trustee,  for  the  uses  mentioned  in  the  residuary 
clause  of  the  will. 

2d.  The  court  cannot  select  the  objects  of  the  trust,  nor 
appoint  a  trustee  for  that  purpose,  with  power  to  do  it. 

3d.  The  objects  of  the  testatrix's  bounty  are  so  indefinite 
and  uncertain  that  no  one  can  execute  the  will,  and  for  all 
these  reasons  the  residuary  clause  is  void,  and  the  property 
must  go  to  the  heirs  and  next  of  kin. 

Mr.  F.  T.  Frelinghuysen,  for  respondents. 

I.  The  devise  considered  as  a  general  or  private  trust 
without  the  aid  of  the  law  applicable  to  trusts  to  charitable 
uses. 

First — It  is  claimed  the  devise  fails,  because  there  is  no 
such  church  as  the  "  North  Reformed  Church  of  Newark." 
The  name  by  which  the  corporation  is  in  common  parlance 
known,  will  be  sufficient  to  sustain  the  gift  or  devise.  Pro- 
vost ^c.  of  Oxford  V.  Sutton,  12  Sim.  521.  That  there  is  no 
other  corporation  of  "  like  name,"  or  "  more  nearly 
answering  to  the  words,"  nor  a  corporation  that  might  in 
any  way  be  distinguished  by  the  name  set  out  in  the  will, 
will  be  sufficient,  Bradshaw  v.  Thompson,  2  You.  ^  Coll. 
295;  Wilson  v.  Squire,  1  You.  ^  Coll.  654;  Smith  v.  Bergen, 
5  Jur.  {N.  S.)  905.  A  mistake  in  the  name  or  description 
of  a  devisee,  will  not  make  void  the  devise  when  the  inten- 
tion of  the  testator  is  clear,  as,  when  the  devisees  were 
called  by  their  popular  name,  "  the  South  Parish  of  S.," 
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their  legal  name  being  "the  First  Parish  in  S."  Inhabitants 
of  First  Parish  in  S.  v.  Cole,  3  Pick.  232. 

Second — It  is  claimed  that  the  North  Reformed  Dutch 
Church  has  not  the  capacity  to  accept  the  trust,  because,  a& 
alleged,  it  has  no  power  to  take  or  hold  property,  excepting 
in  a  manner  and  to  an  amount  specified  in  its  charter,  and 
that,  as  alleged,  is  only  to  be  "  in  trust  for  the  use  of  said 
congregation,"  and  "  to  an  amount  in  value  not  exceeding 
two  thousand  dollars  a  year ;"  and  that,  as  this  trust  is  not 
for  the  use  of  the  congregation,  but  to  promote  the  relig- 
ious interests  of  the  church,  and  to  aid  the  missionary,  edu- 
cational and  benevolent  enterprises  to  which  the  said 
church  is  in  the  habit  of  contributing,  and  as  the  corpora- 
tion, at  the  death  of  the  testatrix,  held  property  in  excess 
of  the  amount  limited,  it  has  no  capacity  to  take  the  trusty 
and  that  to  take  it  would  be  ultra  vires  ;  that  this  assump- 
tion of  the  corporation  the  heirs  at  law  of  Mr.  Crane  can. 
avail  themselves  of,  and  that  as  equity,  as  claimed,  could 
not  appoint  a  new  trustee,  for  the  reason  that  discretion  is 
reposed  by  the  will  in  the  particular  trustee  named,  that,, 
therefore,  the  devise  is  void,  and  Mrs.  Crane  died  intestate, 
and  her  collaterals  take  the  property. 

I  submit  that  not  one  item  of  the  complainant's  proposi- 
tion can  be  maintained. 

1.  The  ministers,  elders  and  deacons  of  the  North 
Reformed  Dutch  Church,  have  the  capacity  to  accept  the 
trust.  Angell  ^  Ames,  p.  110  ch.  5  ;  Dyer  100a  pi.  70,  cited 
as  good  law  by  Lord  Kenyon,  2  T.  R.  672 ;  Society  ^c.  v. 
Pawlet,  If.  Pet.  4S0 ;  Town  Conservators  v.  Ash,  10  B.  ^-  C. 
31^9 ;  Bridgewaier  Canal  Co.  v.  Blewett,  Id.  393. 

A  corporation,  too,  can,  at  common  law,  acquire  property 
by  devise.  2  Atk.  37.  In  the  charter  of  the  North  Reformed 
Dutch  Church  there  is  no  statutory  restriction.  The  statute 
of  mortmain  exists  in  Pennsylvania.  1  Watts  218.  It 
has  been  discussed  whether  the  statute  was  in  force  in 
other  states.  McCartee  v.  Orphan  Asylum  Society,  9  Couk 
462;  Lathrop  v.  Com.  Bank  of  Sciota,  8  Dana  119. 
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2.  Neither  is  the  North  Reformed  Dutch  Church  incapac- 
itated from  taking  or  holding  the  property  devised  by  the 
will,  because  it,  at  the  death  of  the  testatrix,  held  property 
in  trust  for  the  use  of  the  congregation,  of  more  than  the 
yearly  value  of  $2,000.  The  money  given  to  aid  the  mis- 
isionary,  educational  and  benevolent  enterprises,  and  to 
promote  the  religious  interests  of  the  congregation,  is  not 
^'  for  the  use  of  the  congregation"  in  any  sense.  It  is  the 
very  opposite  ;  it  is  for  matters  divorced  from  and  superior 
to  the  temporalities  of  the  congregation.  Nassau  Bank  v. 
Brown,  3  Stew.  4-78  ;  State  v.  Conkling,  19  Cal.  501 ;  Gorham 
X.  Luckett,  6  B.  Mon.  I4.6. 

Where  the  second  act  in  pari  materia  imposes  different 
penalties,  it  repeals  the  former  by  implication.  Sedgwick  on 
Construction,  lOOn  ;  U.  S.  v.  Tyner,  11  Wall  88.  A  statute 
is  impliedly  repealed  by  a  subsequent  one  revising  the  whole 
subject  matter  of  the  JBrst.  Bartlett  v.  King,  12  Mass.  637  ; 
Nichols  V.  Squier,  5  Pick.  167 ;  Commonwealth  v.  Kelliher,  12 
Allen  480. 

But  if  there  is  any  doubt  as  to  the  capacity  of  the  N.  R. 
Dutch  Church  to  take  property  otherwise  than  in  trust,  and 
for  a  limited  amount,  for  the  congregation,  the  doubt  is 
removed  by  the  act  of  April  4th,  1872  (P.  L.  1872  p.  101). 
It  is  a  devise  of  real  estate  that  is  here  in  question. 

"  To  use  land  does  not  require  the  actual  personal  occu- 
pancy thereof  by  the  devisee.  Taking  the  rents  and  profits 
and  applying  them  to  certain  purposes,  is  using  the  land  for 
that  purpose."      TJ.  S.  v.  Dickson,  15  Pet.  I4.I. 

[a)  Of  trusts  in  general  it  was  formerly  held  that  corpo- 
rations could  not  be  trustees.  Such  is  not  now  the  law.  2 
Kent  Com.  226,  says  that  corporations,  on  account  of  the 
peculiar  structure  and  perpetual  succession,  seem  to  be 
proper  and  safe  depositaries  of  trusts.  Sonley  v.  Clock 
Makers'  Co.,  1  Bro.  C  C.  81. 

[b)  The  object  of  the  trust  is  not  foreign,  but  is  germane 
to  the  purposes  of  the  corporation. 
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3.  But  the  heirs  of  Mrs.  Crane  cannot  raise  the  question 
whether  the  ]!!>[orth  Reformed  Dutch  Church  exceeded  its 
powers  in  accepting  the  trust.  Vidal  v.  Girard,  2  How.  189  ; 
East  Archipelago  Co.  v.  Reg.,  2  E.  ^  B.  875. 

Tlie  legislature  may  waive  a  forfeiture.  15  N.  H.  162 ; 
9  Wend.  351.  The  corporation  does  not,  because  its  limit  is 
full,  cease,  ipso  facto,  to  be  a  person  capable  of  receiving 
more.  It  has  the  capacity  to  receive  until  the  state  acts. 
5  Diier  676.  If  the  state  does  not  insist  on  its  restrictions,, 
the  title  of  the  corporation,  by  lapse  of  time,  becomes  per- 
fect. Harpending  v.  Dutch  Church,  16  Pet.  4^5 ;  Baker  v. 
Clark  Institute,  110  31ass.  88;  Ang.  ^-Ames  §  777;  2  Washb. 
Heal  Property,  [2d  ed.)  567.  The  estate  of  the  corporation 
in  the  lands  or  in  the  excess  is  not  divested.  Humbert  v. 
Trinity  Church,  2I{,  Wend.  587 ;  Bogardus  v.  Trinity  Churchy 
4.  Sandf.  Ch.  633 ;  Harvard  College  v.  Aldermen  of  Boston^ 
104  Mass.  70;  Attorney  v.  Bowyer,  3  Ves.  727.  Heirs  can- 
not contest  the  right  of  a  corporation  to  take  property  or 
to  execute  trusts.  Yidal  v.  Phila. ,  2  How.  191 ;  Wade  v. 
American  Colonization  Society,  7  Sm.  ^  Marsh.  663. 

Third — It  is  claimed  that  the  uses  are  so  indefinite  and 
uncertain,  that  they  cannot  be  enforced,  and  hence  are  void, 
and  that  if  the  North  Reformed  Dutch  Church  has  taken, 
it  holds  but  as  a  trustee  for  the  heirs  at  law  and  next  of  kin. 

I  submit  that  the  devise,  as  a  general  or  private  trust,  is 
not  uncertain  or  void. 

11.  The  devise  considered  as  a  trust  to  charitable  uses. 

(a)  The  law  of  charities  is  in  force,  in  the  federal  courts 
of  the  United  States  and  in  New  Jersey. 

In  England,  long  before  1601,  when  the  statute  of  char- 
itable uses  was  enacted  {4B  Eliz.  ch.  ^),  the  court  of  chan- 
cery, under  its  original  jurisdiction  over  matters  of  trust 
and  confidence,  administered  charities.  Vidal  v.  Girard,  2 
How.  127  ;  Going  v.  Emery ,  16  Pick.  107 ;  Norris  v.  Thom- 
son, 4.  C.  E.  G)\  307;  Hendrickson  v.  Decow,  Sax.  577 ; 
Att'y-Gen.  ex  rel.  Bailey  v.  Mooi'e,  4  C.  E.  Gr.  503 ;  Thorn - 
son  V.  Norris,  5  C.  E.  Gr.  522. 
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{h)  That  law  is  such,  that  if  the  trust  in  question  be  one 
to  charitable  uses,  the  case  is  relieved  from  all  question  as 
to  the  capacity  of  the  North  Reformed  Church  to  accept  the 
trust.  2  Story  Com.  {2d  ed.)  U5,  §§  1169,  1170;  Vidal  v. 
Girard,  4-  P^^-  l'^^-  Even  a  grant  to  an  unincorporated 
association,  in  trust  for  a  charitable  purpose,  is  sustained  in 
equity.  The  court  will  appoint  a  new  trustee.  Perry  on 
Trusts  §  4.6.  Also,  Hamblett  v.  Bennett,  6  Allen  IJfi.  Where 
a  literal  execution  becomes  inexpedient  or  impracticabk', 
the  court  will  execute  it  as  nearly  as  it  can,  according  to  the 
original  purpose,  or  (as  the  technical  expression  is)  cy 'pres. 
Story  Com.  §  1169;  Atfy-Gen.  v.  Oglander,  3  Bro.  C.  C. 
166 ;  Atfy-Gen.  v.  Green,  2  Bro.  C.  C.  4^2;  Frier  v.  Pea- 
cock, Finch  245  ;  Baptist  Association  v.  HarVs  ex'rs,  4  Wlieat. 
1 ;  Inglis  v.  Trustees  Snug  Harbor,  3  Pet.  99.  A  court  of 
chancery  will  aid  a  defective  conveyance  of  legal  charitable 
uses.     In  re  Christ  Church,  Cambridge,  1  W.  Bl.  90. 

(c)  The  trust  in  question  is  one  to  charitable  uses. 

The  case  of  Thomso'i's  ex'rs  v.  Norris  is  relied  on  us 
authority  against  the  validity  of  the  devise  in  question. 
Chancellor  Zabriskie's  opinion  is  found  in  4  C-  E.  Gr.  308, 
and  the  opinion  of  this  court  in  5  C.  E.  Gr.  521.  The  case 
was  this:  Mr.  Thomson's  will  declared,  as  to  certain 
accumulated  income  of  the  estate,  that  the  testator's  widow 
"  shall  be  authorized  and  empowered  by  her  last  w;ll  and 
testament  to  give  and  devise  the  same  among  such  benevo- 
lent, relio-ious  or  charitable  institutions  as  she  may  think 
proper."  There  was  a  considerable  accumulation  ot  mcome, 
and  the  widow  and  the  brother  and  three  sisters  of  the  tes- 
tator concluded  that,  because  the  widow  might  give  the 
fund  to  a  benevolent  institution  which  was  not  a  charitable 
institution,  if  one  could  have  been  found,  the  devise  was 
not  legal;  and  that,  to  avoid  this  illegality,  she  would  take 
two-thirds  of  the  fund,  and  the  brother  and  sisters  would 
take  the  other  third,  and  an  agreement  was  made  between 
them  to  that  effect.  The  legislature  being  the  sovereign 
guardian  of  public  charities  thereto  empowered,  passed  au 
act  approving  and  confirming  this  agreement,  and  the  suit 
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was  brought  that  the  executors  might  have  a  judicial  sanc- 
tion for  giving  up  the  fund.  If  the  legislature  had 
authority  to  pass  the  act,  there  was  really  no  question  before 
the  court,  and  even  if  the  legislature  had  not  authority  to 
settle  the  question,  the  court  would  be  inclined  to  favor  a 
family  settlement  that  had  commended  itself  to  a  co-ordinate 
branch  of  the  government.  Many  of  the  cases  cited  by 
Chancellor  Zabriskie  full  short  of  sustaining  his  decision. 
Thus,  in  Morrice  v.  Bishop  of  Durham,  9  Ves.  4-04^  the  trust 
was  "  for  such  objects  of  benevolence  and  liberality  as  the 
bishop,  in  his  own  discretion,  shall  most  approve."  In 
James  v.  Allen,  3  Mer.  17,  the  trust  was  "  for  such  benevo- 
lent purposes  as  the  trustees  might  agree  upon."  In  Ellis 
V.  Selby,  7  Sim.  352,  the  trust  was  to  charitable  or  other 
purposes.  In  Kendall  v.  Grange,  5  Beav.  300,  the  trust  was 
for  the  relief  of  domestic  distress,  assisting  indigent  but 
deserving  persons  (Lord  Langdale,  master  of  the  rolls,  says 
that,  if  the  sentence  had  ended  here,  I  should  have  held  it  a 
good  charity,  but  the  testator  says  further),  or  to  encourage 
undertakings  of  general  utility.  In  Vezey  v.  Jarason,  1  Sim. 
^  Stu.  69,  the  trust  was  for  charitable  or  public  uses  or 
otherwise. 

This  court  relies  much  upon  the  case  of  Williams  v.  Ker- 
shaw, 5  CI.  ^  Fin.  Ill,  where  the  trust  was  for  "  such 
benevolent,  charitable  and  religious  purposes  &c."  The 
master  of  the  rolls  first  made  "  and  "  to  mean  "  or,"  theu 
held  that,  as  the  trustees  might  devote  the  fund  to  benevo- 
lent purposes  which  were  not  charitable,  therefore  the  trust 
was  void.     2  Boyle  on  Charities  281,  ch.  5. 

In  the  case  of  Thomson  v.  Norris,  the  word  "  institutions  " 
seems  to  strengthen  the  position  that  the  trust  was  one  to 
charitable  uses — the  words  are  "  benevolent,  religious  or 
charitable  institutions."  I  can  conceive  of  no  benevolent 
institution  that  could  have  been  in  the  mind  of  the  testator 
that  was  not  also  a  charitable  institution.  The  court  refers 
to  the  case  of  Bahb  v.  Reed,  5  Rawle  151,  as  an  instance  of 
a  benevolent  institution  which  was  not  an  association  for 


4  Stew.]  NOVEMBER  TERM,  1879.  687 

De  Camp  v.  Dobbins. 

charitable  uses.  That  association  being  in  debt,  claimed 
the  benefit  of  the  law  of  charitable  uses  to  make  it  a  quasi- 
corporation,  so  as  to  give  relief  from  personal  liability ;  the 
court  said  it  was  an  association  restricted  to  the  mutual  aid 
of  a  few,  and  not  for  the  relief,  in  any  shape,  of  the  com- 
munity ;  that  it  was  an  associating  together  as  partners,  the 
same  as  individuals  associate  for  the  purposes  of  banking, 
and  that  they  were  not  entitled  to  the  benefit  of  the  law  of 
charitable  uses,  but  were  jointly  and  severally  liable.  It 
was  no  more  a  benevolent  than  it  was  a  charitable  institu- 
tion, and  no  more  either  than  is  the  Newark  Mutual  Benefit 
Life  Insurance  Company. 

This  case  is  very  dififerent  from  Thomson  v.  Norris.  The 
trust  is  "  to  promote  the  religious  interests  of  the  church, 
and  to  aid  the  missionary,  educational  and  benevolent  enter- 
prises to  which  the  said  church  is  in  the  habit  of  contribu- 
ting." Gifts  for  the  advancement,  spread  and  learning  of 
Christianity,  or  for  the  support  of  worship,  have,  ever  since 
the  statute  of  4^3  Eliz.^  been  held  charitable.  Jackson  v. 
Phillips,  14  ^11^71  552.  So,  to  promote  the  religious  interests 
of  said  church,  is  a  charitable  use.  A  trust  in  aid  of  foreign 
missions  is  a  charitable  use.  Bartleti  v.  King,  12  Mass.  537 ; 
Fairbanks  v.  Lawson,  99  Mass.  533. 

The  counsel  of  complainants  states  that  foreign  missions 
are  not  within  the  letter  or  the  spirit  of  the  statute  of  43 
JEliz.,  and  refers  us  to  2  Story  Com.  §  1164-,  which  reads 
thus :  "But  there  are  certain  uses  which,  though  not 
witHin  the  letter,  are  yet  deemed  charitable  within  the 
equity  of  the  statute.  Such  is  money  given  to  maintain  a 
preaching  minister ;  to  maintain  a  school-master  in  a 
parish."  For  educational  purposes  is  a  charitable  use. 
Swasey  v.  Am.  Bible  Soc.  57  Me.  527 ;  Tainier  v.  Clark,  5 
Allen  66.  For  benevolent  purposes,  is  a  charitable  use. 
Saltonstall  v.  Sawiders,  11  Allen  468;  Shaw  v.  Wilson,  9  CI.  ^ 
Fin.  355,  at  p'age  390,  refers  to  AWy-Gen.  v.  Fierson,  3  Mer. 
353 ;  Craigallie  v.  Aihnan,  1  Dow  1.  When  the  trustee  or 
cestui  que  trust  is  uncertain,  or  if  the  trust  is  in  doubtful 
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words,  the  court  svill  have  recourse  to  extrinsic  circum- 
stances.    9  CI.  ^^  Fin.  355,  383. 

Asrain,  the  character  of  the  devisee  indicates  the  character 
of  the  devise.  Magillv.  Brown,  Bright.  4^7;  Bice  v.  Max- 
well, 28  Pa.  St.  23. 

The  case  at  bar  is  this :  A  member  of  a  christian 
church  devises  to  it  property  to  be  used  to  promote  tlie 
religious  interests  of  the  said  church,  and  to  aid  its  mis- 
sionary, educational  and  benevolent  enterprises,  I  submit 
that  each  of  these  is  a  charitable  purpose  ;  that  a  "  benevo- 
lent" purpose,  to  be  effectuated  by  a  christian  church  as 
trustees,  is  held  to  be  a  "  charitable  purpose,"  and  the  word 
"  benevolent,"  when  associated  with  the  words  "  educational 
and  missionary,"  is  to  be  rendered,  as  they  are,  as  mean- 
ing "  charitable,"  which  is  one  of  its  true  significations ; 
and  further,  when  you  add  to  the  words  "  missionary,  edu- 
cational and  benevolent  enterprises"  the  words  "  to  which 
the  said  church  is  in  the  habit  of  contributing,"  and  those 
enterprises  are  charitable,  that  the  trust  is  a  trust  in  behalf 
of  charities,  and  cannot  be  declared  void. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

In  this  case,  there  are  but  two  objections  to  the  effectua- 
tion of  that  clause  in  this  will  which  is  contested,  that  seem 
to  me  to  require  discussion.  The  first  of  these  raises  the 
question,  whether  or  not  this  religious  corporation,  the  North 
Reformed  Dutch  Church  of  Newark,  can  legally  take  the 
testamentary  donation  in  question,  in  view  of  the  restric- 
tions contained  in  the  law  creating  it;  and  the  second  is, 
whether  this  testamentary  provision  creates  a  valid  char- 
itable use  ? 

With  respect  to  the  first  point :  The  contention  of  the 
counsel  of  the  appellants,  on  this  branch  of  the  case,  is,  that 
this  corporation  cannot  take  the  benefit  of  this  trust  without 
violating  a  restrictive  provision  of  its  own  charter.    The  fol- 


4  Stew.]  XOVEMBER  TERM,  1879.  689 

De  Camp  t;.  Dobbins. 

lowing  are  the  circumstances  relied  on  to  justify  this  conclu- 
sion :  The  North  Reformed  Dutch  Church  of  Newark  was 
organized  by  force  of  the  act  entitled  "  An  act  to  incorporate 
trustees  of  religious  societies,"  passed  April  17th,  1846  {Nix. 
Dig.  80S),  which,  in  section  11,  constitutes  the  minister, 
elders  and  deacons  of  every  Reformed  Dutch  congregation 
trustees  of  the  same,  and  a  body  politic  and  corporate  in 
law;  and,  in  section  13,  enables  such  trustees  to  acquire, 
purchase,  receive,  have  and  hold  any  lands,  tenements,  here- 
ditaments, legacies,  donations,  moneys,  goods  and  chattels,  in 
trust,  for  the  use  of  the  said  congregation,  to  any  amount  in 
value  not  exceeding  $2,000  a  year  &c. 

At  the  time  this  will  went  into  operation,  this  church,  it 
is  admitted,  was  possessed  of  its  complement  of  property 
which  this  law  authorized,  for  such  property  was  in  value 
at  least  $2,000  a  year. 

From  these  facts  it  is  urged  that,  as  the  testamentary 
clause  in  question  empowered  the  trustees,  in  their  discre- 
tion, to  use  the  fund  bequeathed,  to  promote  the  religious 
interests  of  the  church,  it  was,  in  substance  and  effect,  an 
illegal  addition  to  their  property,  so  that,  if  the  trust  was 
effectuated,  the  statute  would  be  violated.  It  will  be 
observed,  that  the  first  power  that  the  will  gives  over  the 
trust  fund  is,  that  the  trustees  of  the  church  "  may  use  the 
same  to  promote  the  religious  interests  of  the  said  church,'* 
and  it  is  insisted  that,  by  force  of  such  provision,  they  may, 
if  they  see  fit,  apply  the  whole  fund  to  the  same  uses  to 
which  they  devote  the  property  they  are  authorized  by  law 
to  hold.  It  is  said,  they  may  devote  this  fund  to  the  sup- 
port of  their  minister,  or  to  any  of  the  other  ordinary 
expenses  of  the  establishment,  and  that  such  an  appropria- 
tion will  be  plainly  a  compliance  with  the  limitations  of 

the  will. 

In  order  to  treat  this  argument  with  fairness  and  to  give 
its  full  force,  it  should  be  remembered  that  these  proprie- 
tary restrictions  imposed  by  this  law  upon  these  religious 
corporations,  had  a  meaning  of  their  own,  and  were  evi- 
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dently  political  in  their  character.  They  are  the  latest 
manifestations  of  that  dread  of  property  being  held  in 
mortmain,  and  that  jealousy  of  ecclesiastical  encroachment 
and  monopoly,  which  so  perseveringly  has  exhibited  itself 
in  English  and  American  legislation.  At  all  events,  it  is 
clear  that  it  was  a  part  of  the  legislative  policy  of  this  state 
that  this  class  of  corporations  should  not  be  the  possessors 
of  property  beyond  the  fixed  measure.  The  force  of  the 
argument,  therefore,  that  we  are  now  considering,  lies  in  the 
circumstance  that,  assuming  these  to  be  the  only  facts  in 
the  case,  to  permit  this  trust  to  be  executed  is  to  permit 
this  policy  to  be  infringed.  It  is  certainly  no  answer  to  this 
view  to  say,  that  if  this  church  has  not  capacity  to  receive 
and  execute  this  trust,  that  the  bequest,  being  a  charity, 
does  not  fail,  but,  in  such  event,  the  court  will  appoint 
another  trustee  to  support  and  execute  it.  Such  an  answer 
seems  to  me  to  be  founded  on  a  misapprehension  of  the 
point  of  the  objection,  which  is  not  that  the  trustee  is  too 
feeble  to  hold  the  trust,  but  that  the  purpose  of  the  trust  is 
illegal.  When  the  object  of  a  trust  is  to  violate  the  policy 
of  the  law,  a  court  of  equity,  in  a  case  proper  for  its  action, 
will  not  permit  it  to  be  executed  by  any  hand  whatever. 
Xor  can  I  assent  to  the  other  proposition,  that  if,  as  the  con- 
tention assumes,  this  bequest  is  violative  of  the  law  if  carried 
into  eflect,  that  none  but  the  state  can  intervene.  I  find  no 
warrant  for  such  a  doctrine,  either  in  the  legal  principles 
belonging  to  the  subject  or  in  the  adjudications.  There  can 
be  no  doubt  that  there  are  cases  in  which,  when  a  corpora- 
tion has  acquired  rights  of  property  to  an  extent  or  in  a 
manner  unwarranted  by  its  charter,  no  one  but  the  public 
can  have  the  right  to  complain.  A  grantor  making  title  to 
a  corporation  might  be  estopped  from  questioning  the  eftect 
of  his  own  conveyance.  So,  a  mere  stranger  could  not  ques- 
tion such  a  corporate  title.  But  I  have  not  observed  any 
decision  that  asserts,  when  a  title  is  created  by  devise  which 
vests  in  a  corporation,  for  its  own  use,  a  larger  quantity  of 
property  than  the  laws  authorize,  that  the  heir  at  law  has  no 
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right  to  make  objection.  The  authorities  referred  to  do  not 
lend  countenance  to  such  a  doctrine.  Thus,  in  the  case  of 
Bogardus  v.  Trinity  Church,  ^  Sandf.  Ch.  633,  a  stranger 
attempted  to  attack  the  title  of  the  corporation  on  the 
ground  of  a  usurpation  by  such  corporation ;  and  Runyan  v. 
Costefs  lessees  was  a  case  following  the  case  of  Leazre  v 
milegas,  7  Serg.  ^  Rawle  313,  in  which  the  question  was, 
whether  a  corporation  taking  a  title  in  a  manner  repugnant 
to  the  limitations  of  its  charter,  could  pass  a  legal  title  to 
its  grantee,  and  it  was  held  that  it  could  do  so,  subject  to 
the  right  of  the  state  to  avoid  such  an  estate. 

These  cases  rest  on  the  obvious  principle  that  the  capacity 
of  the  corporate  body  to  become  the  grantee  in  the  given 
case,  cannot  be  challenged  by  a  party  who  does  not  stand 
in  a  position  to  raise  the  question.  In  such  a  position,  it 
would  be  true  that  the  state  alone  could  object  to  such  cor- 
porate act.  But  such  instances  are  to  be  discriminated  from 
that  other  class,  where  the  corporation  claims  to  take  and 
hold  by  devise,  in  contravention  of  law^,  and  the  heir  of  the 
devisor  is  the  party  complaining.  In  this  latter  situation, 
the  doctrine  enforced  in  the  cases  cited  does  not  apply.  In 
this  connection,  the  case  of  Miller  v.  Lerch,  1  Wall.  Jr,  ^10, 
is  apposite.  The  facts  of  that  case  were  essentially  similar 
to  those  now  under  judgment,  so  far  as  relates  to  this  par- 
ticular point;  there  was  a  devise  of  an  estate  of  over 
.$300,000  to  two  church  corporations  which  had  been  cre- 
ated under  a  statute  giving  to  each  the  right  to  receive  and 
hold  property,  provided  it  did  not  exceed  the  clear  yearly 
value  or  income  of  $2,000;  the  heir  at  law  brought  eject- 
ment, and  was  defeated,  on  the  ground  that,  by  force  of 
certain  statutes  of  that  state,  the  title  at  law  passed  to  the 
corporations,  but,  so  far  was  Mr.  Justice  Grier  (who  pre- 
sided) from  asserting  that  the  heir  at  law  had  not  the  right 
to  draw  the  title  in  question,  that  he  said  :  "  The  remedy, 
therefore,  of  the  plaintiff  should  be  by  a  bill  in  equity,  and 
not  by  ejectment.  If,  on  the  hearing  of  the  cause  in  equity, 
the  court  should  be  of  opinion  that  the  trusts  limited  in  this 
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devise  are  such  as  the  chancellor  could  not  execute,  it  will 
treat  the  devisees  as  trustees  of  the  heirs  at  law  or  next  of 
kin,  and  decree  a  conveyance  of  the  legal  estate  to  thera." 
The  distinction  is,  that  when  the  trust  itself  is  unexception- 
able, the  legal  incapacity  of  the  designated  trustee  to  hold 
and  execute  the  trust,  will  afford  no  ground  for  declaring 
the  limitation  void  ,but  will  lead  merely  to  the  substitution 
of  a  proper  trustee,  by  the  court  having  the  appropriate 
jurisdiction.  But  when  the  complaint  is  made  by  the  heir 
at  law,  before  the  proper  tribunal,  that  the  devise  is  illegal 
in  its  nature,  and  cannot  be  lawfully  executed  by  any 
trustee,  I  think  no  well-considered  case  can  be  found  deny- 
ing his  right  to  raise  up  the  dispute  touching  such  devise. 
Indeed,  this  was,  in  truth,  the  attitude  of  the  heirs  at  law 
in  the  great  controversy  relating  to  the  Girard  will;  their 
position  being,  that  the  testamentory  dispositions  then 
drawn  in  question,  were  opposed  to  certain  essential  princi- 
ples of  state  policy,  and,  on  that  account,  were  void ;  and  no 
one  questioned  their  right  to  intervene,  or  pretended  that, 
on  such  an  issue,  the  public  alone  could  challenge  the  title 
of  the  city.  Mr.  Perry,  in  his  well-digested  work  on  Trusts 
{Vol.  1  §  160),  correctly  lays  down  the  legal  principle  on  this 
subject.  He  says,  that  where  a  gift  is  made  upon  trusts 
that  are  void,  in  whole  or  in  part,  for  illegality,  a  trust 
will  result  to  the  donor,  his  heirs  or  legal  representatives, 
and,  as  illustrations  from  adjudged  cases,  he  instances  the 
example  of  a  trust  which  is  void  by  statute,  as  a  disposition 
in  favor  of  persons  or  objects  prohibited  from  taking,  or 
where  the  gift  contravenes  some  policy  of  the  law,  as  tend- 
ing to  a  perpetuity.  The  recent  case  of  Luckraft  v.  Prid- 
ham,  L.  R.  {6  Ch.  Div.)  ^05,  is  illustrative  of  the  same  prin- 
ciple, and  Bridges  v.  Pleasants,  4-  Ired.  Eq.  26,  may  be 
speciall}^  referred  to  in  this  connection. 

I  have  already  said  that,  in  the  present  case,  the  gist  of 
the  objection  is,  not  that  this  corporation  cannot  take  and 
hold  against  the  objections  of  any  one  but  the  state,  even 
if,  in  so  doing,  it  tran&cends  its  legal  capacity,  but  that  this 
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testamentary  disposition  itself  is  illegal,  and  can  not  be 
executed  lawfully  by  any  trustee  whatever,  being  opposed 
to  a  principle  of  civil  policy  established  by  legislation.  I 
have  no  doubt  that  the  heir  at  law  has  a  standing  in  court 
to  raise  such  a  contention,  and  that,  in  a  court  of  equity,  he 
would  be  entitled  to  prevail  if  he  could  succeed  in  estab- 
lishing the  proposition  on  which  such  defence  rests. 

But  I  have  concluded  that  there  is  another  element  in 
this  case,  that  strips  the  foregoing  contention  of  all  its  legal 
force,  and  that  is,  that  by  the  act  of  1872  [Rev.  j).  959,  §  <9), 
the  capacity  of  this  corporation  to  acquire  property  is 
greatly  enlarged,  and,  in  one  direction,  is  made  unlimited. 
The  act  referred  to,  and  which  was  in  force  when  the  testa- 
trix died,  declares  that  "  it  shall  be  lawful  for  any  religious 
society  in  this  state,  however  incorporated,  to  purchase  and 
hold,  and  also  to  convey  and  dispose  of,  any  real  estate 
which  they  may  deem  necessary  and  expedient;  provided 
that  the  same  shall  not  be  used  by  the  religious  corporation 
acquiring  the  same,  for  any  other  purpose  than  the  render- 
ing and  maintaining,  in  any  building  now  or  hereafter 
erected  upon  such  real  estate,  the  worship  of  Almighty  God, 
and  the  furtherance  of  religion  according  to  the  tenets  and 
forms  of  worship  of  the  religious  denomination  to  which 
such  religious  society  belongs,  or  for  the  education  or  the 
administration  of  charity  to  the  bodies  or  souls  of  men." 

Here,  it  will  be  perceived,  is  a  plain  grant  of  authority 
given  to  these  corporations  to  purchase  and  hold  all  such 
land  as  they  may  deem  expedient,  as  the  sites  of  buildings, 
to  be  devoted  to  the  specified  uses.  There  is  no  restriction 
on  the  quantity  or  value  of  lands  that  may  be  so  purchased 
and  held,  and  the  consequence  is,  that  the  receptivity  of  the 
corporation,  with  respect  to  property,  is  practically  unre- 
stricted, provided,  in  the  limitation  of  such  property  to  such 
corporation,  it  is  not  specially  appropriated  to  purposes 
other  than  those  designated  in  the  statute.  Thus,  there- 
fore, if  a  gift  should  be  made  to  one  of  these  corporations 
having  its  complement  of  property  to  the  annual  value  of 
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$2,000,  of  the  further  sum  of  $5,000  to  be  employed  for  the 
support  of  the  minister,  such  a  gift  would  be  in  contraven- 
tion of  the  laws  above  referred  to,  because  this  addition  to 
the  corporate  funds  could  be  used  only  for  the  purpose 
specified,  and  such  purpose  is  not  one  of  the  uses  desig- 
nated in  the  act  of  1872.  But  if  such  gift  should  be 
bestowed  in  general  terms  for  the  uses  of  such  corporation, 
then  it  is  plain  such  gift  is  not  inconsistent  with  any  of  the 
provisions  of  these  statutes,  inasmuch  as  such  gift  may  be 
devoted  to  a  use  sanctioned  by  them. 

The  rule  I  consider  quite  unquestionable,  that  whenever 
there  is  a  corporate  capacity  to  receive  donations  for  partic- 
ular uses,  a  donation  in  general  terms  to  such  corporation 
will  be  valid,  as  the  law  will  infer  that  the  purpose  of  the 
donor  was  lawful,  and  that  it  was  his  intention  that  his  gift 
should  be  appropriated  to  some  of  the  legitimate  uses.  In 
the  present  case,  these  trustees  can,  by  force  of  the  legis- 
lation just  recited,  lawfully  apply  this  whole  fund  in  the 
purchase  of  a  site  of  a  church  school-house,  and  such  use 
of  the  trust  moneys  would  be  within  both  the  statutory 
and  the  testamentary  limitations.  Such  being  the  case,  it  is 
plain  that  such  gift  cannot  be  said  to  be  in  violation  of  such 
statute.  I  can,  therefore,  perceive  nothing  illegal  in  the  first 
clause  of  this  trust  that  authorizes  these  trustees  to  use  this 
fund,  if  they  see  fit  so  to  do,  "  to  promote  the  religious 
interests  of  the  said  church." 

It  remains  to  consider  the  second  objection  :  It  will  be 
remembered  that  the  limitation  is  to  use  the  fund  "  to  promote 
the  religious  interests  of  the  said  church,  and  to  aid  the 
missionary,  educational  and  benevolent  enterprises  to  which 
the  said  church  is  in  the  habit  of  contributing,"  and  it  is 
urged,  that  this  entire  trust  cannot  be  said  to  be  charitable, 
within  the  legal  signification  of  that  term,  inasmuch  as  the 
word  "benevolent,"  by  its  natural  force,  takes  in  objects  and 
purposes  that  are  not  charities.  That  this  term  has  this  lati- 
tudinarian  meaning,  was,  upon  full  consideration,  decided  by 
this  court  in  the  case  of  Norris  v.  Thomson's  ex'rs,  5  C.  E. 
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Gr.  Jf89.  That  exposition  went  on  tlic  ground  of  the  intrin- 
sic meaning,  and  the  unchecked  form,  of  the  term,  for  on 
that  occasion  it  was  considered  that  there  was  nothing  pres- 
ent tending  to  hem  in  or  narrow  its  import.  As  the  word 
"  benevolent"  is  admittedly  broader  in  its  meaning  than  the 
word  "  charitable  "  in  its  technical  sense,  I  am  unable  to 
comprehend  how  the  decision  in  question  could  have  been 
other  tlian  it  is,  unless  upon  the  inadmissible  assumption 
that,  when  there  Is  no  guide  to  the  testator's  intention  but 
his  language,  the  court  is  possessed  of  the  arbitrary  power 
of  altering  such  language.  It  will  be  found,  I  think,  in 
almost  all  the  decisions,  that  when  these  expressions  have 
been  taken  in  any  sense  but  the  technical  or  popular  sense 
respectively,  there  has  been  something  in  the  context 
justifying  the  particular  interpretation. 

I  do  not  think  much  of  precedents  in  such  a  matter,  for 
in  the  multitude  of  cases  that,  in  a  general  way,  illustrate 
the  subject,  scarcely  two  can  be  found  that  are  identical  in 
circumstance  and  expression,  and  unless  two  cases  are  iden- 
tical in  such  particulars,  the  one  can  have  but  little  bearing 
on  the  other  in  point  of  authority.  The  general  rules  of 
construction  appear  to  me  to  be  the  best  criteria  on  these 
occasions,  and  one  of  the  most  important  of  such  rules  is 
that,  when  the  terms  of  such  a  limitation  as  this,  in  view  of 
the  whole  instrument,  have  a  clear  meaning,  judicial  astute- 
ness, employed  either  to  uphold  or  suppress  the  instrument, 
is  quite  out  of  place.  In  the  absence  of  any  criterion  but 
the  naked  signification  of  the  terms  themselves,  a  court,  in 
my  opinion,  can  no  more  say  that  benevolence  has  the 
import  of  charity,  and  nothing  more,  because  in  some  of  their 
senses  the  two  words  assimilate,  than  it  would  be  legitimate 
to  adjudge  that  the  number  five  means  four  because  the  two 
numbers  are  but  a  single  remove  from  each  other.  Nor  can 
I  go  with  that  process  of  reasoning  that  concludes  that  when 
the  word  "benevolent"  is  conjoined  to  the  word  "chari- 
table," the  two  words  become  identical  in  meaning,  as  that 
implies  that  one  of  the  terms  is  to  be  dispensed  with,  or 
45 
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that  the  lesser  term  swallows  up  the  larger  one.  The  fact  is, 
in  such  connection,  there  is  nothing  incongruous,  nor  is 
there  even  a  shade  of  uncertainty  in  the  meaning  of  the 
words;  and,  in  such  a  naked  case  as  I  have  supposed,  for 
the  court  to  strike  out  the  broader  of  the  descriptive  terms, 
may  indeed  uphold,  now  and  then,  a  testamentary  limitation, 
but  at  the  same  time  one  of  the  most  important  canons  that 
the  law  has  established  for  the  construction  of  written 
instruments,  is  impaired.  But,  as  I  regard  this  point  as 
entirely  settled  by  the  decision  of  this  court  in  the  case  just 
noticed,  I  shall  not  further  pursue  the  subject. 

But  accepting  in  its  full  force,  as  I  do,  this  principle  of 
construction,  I  have  altogether  failed  to  see  how  it  is  to  be 
applied  so  as  to  make  it  of  much  importance  in  the  present 
case.  In  this  will,  the  words  in  question  do  not  depend  on 
their  intrinsic  qualities  alone  for  their  signification.  The 
facts  shown,  clearly  demonstrate  the  sense  in  which  the 
testatrix  used  these  terms.  It  does  not  seem  to  me  that  the 
matter  has  been  left  in  the  least  uncertainty.  It  appears  in 
the  case,  by  the  proofs,  that  this  church  has  been  in  the 
habit  of  making  donations  to  certain  enterprises  and  objects, 
such  as  the  foreign  and  domestic  missions,  the  bible  society 
&c.,  all  of  which  enterprises  are  charities  in  the  legal  sense 
of  the  term.  When,  therefore,  this  will  declares  the  trust, 
and  directs  the  property  to  be  used  "to  aid  the  missionary, 
educational  and  benevolent  enterprises  to  which  the  said 
church  is  in  the  habit  of  contributing,'^  the  will  itself  provides 
ji  standard  by  which  the  word  "  benevolent "  is  to  be  meas- 
ured. The  fund  is  not  to  be  used  to  aid  any  benevolent 
enterprise,  but  only  benevolent  enterprises  of  a  certain 
defined  character,  and  they  are  charities.  The  word 
"benevolent"  is  thus,  by  the  context  and  the  subject 
matter,  cut  down  into  legal  dimensions.  From  the  first,  I 
have  seen  no  difficulty  on  this  point. 

I  shall  vote  to  affirm  the  decree. 

Decree  unanimously  affirmed. 
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Philip  Haston  and  others,  appellants, 

V. 

Michael  Castner  and  others,  respondents. 

1.  Debts  being  liens,  by  force  of  the  statute,  on  the  lands  of  a 
deceased  debtor,  a  creditor  at  large,  whose  claim  has  been  admitted  by 
the  executor,  has  a  standing  to  file  a  creditor's  bill  to  set  aside  convey- 
ances alleged  to  have  been  made  by  the  deceased  in  fraud  of  creditors. 

2.  Query,  Whether  the  executor  could  take  such  proceedings. 

3.  A  voluntary  conveyance  is  void  by  force  of  the  statute  relating  to 
frauds  and  perjuries,  with  respect  to  debts  existing  at  the  date  of  such 
conveyance. 

4.  If  a  consideration  has  been  given  on  such  conveyance,  the  ques- 
tion then  is,  whether  the  purpose  was  fraudulent. 

5.  In  this  case,  the  conveyances — Held,  valid,  on  the  ground  that 
they  were  not  voluntary,  but  for  a  consideration,  and  no  fraud  shown. 


Suit  in  equity  by  several  creditors  of  Moore  Castner, 
deceased,  against  his  sons  Michael  and  Nathan  Castner,  for 
the  purpose  of  charging  two  farms,  situate  in  Hunterdon 
county,  which  the  deceased  conveyed  to  them  respectively, 
with  so  much  of  the  debts  of  the  complainants  as  have  not 
been  paid  by  the  administrator.  It  appeared  that  the  estate 
of  Moore  Castner  was  insolvent,  and  had  been  settled. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Haston  v,  Castner,  '2  Stew.  536. 

Mr.  J.  T.  Bird,  for  appellants. 

Mr.  J.  N.  Voorhees,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

This  is  a  creditor's  bill  seeking  to  charge  certain  lands 
with  the  debts  of  a  deceased  grantor,  on  the  ground  that 
the  conveyances  which  he  made  of  such  lands  to  his  sons, 
were  in  fraud  of  creditors.     As  the  complainants  are  simply 
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creditors  at  large,  not  having  put  their  claims  in  the  form 
of  a  judgment,  the  first  question  to  be  disposed  of  is,, 
whether  they  have  any  standing  in  equity  that  will  justify 
the  exhibition  of  this  bill. 

It  cannot  be  denied  that,  in  this  state,  the  general  rule  is 
entirely  settled  that,  in  order  to  enable  a  creditor  to  clial- 
lenge,  on  the  ground  of  fraud,  a  transfer  of  property  made 
by  his  debtor,  such  creditor  must  have  first  obtained  a 
judgment  or  some  other  lien  upon  the  property.  There  is 
quite  an  array  of  decisions  to  this  eflect,  and,  upon  an 
examination  of  these  cases,  it  will  be  found  that  the  reason 
given  in  them  why  the  general  creditor  is  excluded  from 
such  a  course  of  relief  is,  that  his  debt,  until  entered  of 
record,  is  no  charge  or  lien  on  the  property  alleged  to  have 
been  illegally  transferred.  In  Oakley  v.  Pound,  1  McCart,. 
178,  the  chancellor  expressly  states  this  to  be  the  principle 
on  which  equit}^  proceeds  in  this  department,  and  the  same 
ground  for  equitable  action  is  assigned  in  the  case  of 
Swayze  v.  Swayze,  1  Stock.  273.  This  latter  judgment,  with 
respect  to  the  reason  on  which  it  rests,  being  approved  of 
by  this  court  in  Tantum  v.  Green,  6  C.  E.  Gr.  36\.  All  the 
adjudication  in  this  field  will  be  readily  found  by  referring 
to  1  Stew.  Dig.  381,  Equity  II  [g). 

Under  the  pressure  of  these  authorities,  this  bill  must 
give  way,  unless  these  claims,  or  some  of  them,  can  be  said 
to  constitute  liens  upon  these  lands.  In  the  court  of  chan- 
cery, the  wide  rule,  taken  from  Loomis  v.  Tifft,  16  Barb. 
54.1,  appears  to  have  been  adopted,  that  if  there  has  been  a 
putting  away  of  lands  out  of  the  reach  of  creditors,  that,  as 
equity  has  jurisdiction  in  case  of  frauds,  relief  will  be 
afforded  to  this  class  of  creditors,  irrespective  of  the  circum- 
stance whether  they  have  a  lien  on  the  land  or  not.  But 
this  is  plainly  a  departure  from  the  principle  of  all  the 
decisions  just  referred  to,  in  which,  in  this  class  of  circum- 
stances, the  foundation  of  equitable  intervention  is  expressly 
based  on  the  existence  of  the  creditor's  lien  on  the  property. 
Nor  do  I  think  the  modern  English  cases  can  be  said  to  lay 
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•down  a  different  rule.  None  of  the  cases  cited  in  the 
■court  below  appear  to  warrant  such  a  conclusion.  Richard- 
son V.  Smiillv)ood,  1  Jac.  552,  is  a  proceeding  founded  on  a 
judgment,  as  is,  likewise,  the  Reese  River  Silcer  Mining  Co. 
V.  Ahvell,  L.  R.  (7  Uq.)  34.6. 

In  Sharp  v.  Soulby,  1  McN.  ^"  G.  34,6,  a  bill,  in  the  usual 
order,  was  exhibited  for  the  administration  of  the  estate  in 
•equity  by  a  creditor  at  large,  and,  after  a  decree  to  account 
had  been  made,  and  the  complainant's  claim  had  been  thus 
accredited,  he  filed  a  supplemental  bill,  in  augmentation 
of  the  assets,  to  set  aside  a  fraudulent  settlement.  The  last 
<?ase  cited,  Phelps  v.  Piatt,  50  Barb.  430,  is  a  proceeding 
liaving  a  judgment  for  a  foundation.  But  whatever  may  be 
thought  of  these  cases,  as  has  already  been  intimated,  the 
i-ule  upon  this  subject  has  been  too  long  established  in  this 
state  to  be  disturbed,  to  the  effect  that,  when  the  pursuit  is 
•of  legal  assets,  in  contradistinction  to  equitable  assets,  there 
must  be  a  lien  on  such  assets  to  give  a  complainant  a  stand- 
ing in  a  court  of  equity. 

But,  although  I  entertain  this  view,  I  still  think  this  bill 
sustainable,  and  I  put  that  conclusion  on  the  ground  that 
the  complainant's  claim  is  a  lien  on  these  lands,  if  his  con- 
tention that  they  have  been  conveyed  in  fraud  of  creditors,  is 
assumed  to  be  true.  It  seems  to  me,  that  the  statute  subjecting 
the  lands  of  a  decedent  to  his  debts,  imposes  them  as  a  legal 
burthen  upon  such  lands.  By  the  act  [Rev.  p.  766,  §  70),  the 
lands  of  "  any  person  who  shall  die  seized  thereof,  or  entitled 
to  the  same,"  shall  be  and  remain  liable  for  the  payment  of 
his  or  her  debts  for  one  year  after  his  or  her  decease,  and 
may  be  sold  by  virtue  of  an  order  of  the  orphans  court. 
Although  the  liability  to  debts  is,  in  this  clause,  in  terms 
limited  to  a  year,  still  it  has  always  been  held  that,  until  a 
bonafde  sale  has  been  made  by  the  heir  or  devisee,  the  lien 
■continues;  and  this  situation  is  plainly  recognized  in  the 
seventy-seventh  section  of  the  same  act,  which  defines  what 
the  eflfect  of  the  deed  given  under  the  order  of  the  orphans 
court  shall  be,  and  which,  in  that  respect,  provides  that  sucii 
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conveyance  shall  vest  in  the  purchaser  or  purchasers  all  the 
estate  that  the  testator  or  intestate  was  seized  of  at  the  time 
of  his  or  her  death,  if  the  order  be  obtained  within  one  3'ear 
thereafter;  and,  if  the  said  order  be  not  obtained  within 
that  time,  then  the  said  conveyance  shall  vest  in  the  pur- 
chaser or  purchasers,  all  the  estate  that  the  heirs  or  devisee* 
of  the  testator  or  intestate  were  seized  of  at  the  time  of  the 
making  of  the  said  order  of  the  orphans  court;  and  that  thia 
lien  upon  the  lands  remains  until  the  heir  or  devisee  has- 
actually  conveyed  the  property,  has  been  judicially  declared 
on  several  occasions.  Parret  v.  Van  Winkle,  cited  in  Warrick 
V.  Hunt,  6  Hal  9. 

The  act  in  question,  it  will  be  observed,  makes  debts  a 
burthen  on  the  lands  of  the  decedent  of  which  he  "  shall  die 
seized;"  consequently,  when  lands  are  attempted  to  be  con- 
veyed in  fraud  of  creditors,  as  the  statute  against  frauds  and 
perjuries  makes  such  conveyance  absolutely  void,  such  con- 
veyance cannot  disturb  the  seizin  of  the  decedent  in  such 
lands,  so  far  as  relates  to  the  creditors  so  injured.  With 
regard  to  his  creditors,  the  debtor,  in  contemplation  of  law,, 
dies  seized  of  the  lands,  notwithstanding  such  fraudulent 
alienation,  and,  in  my  judgment,  therefore,  a  creditor,, 
under  such  circumstances,  has  his  claim  fastened  upon  the 
land  of  his  debtor,  and  such  lien  will  give  him,  within  the 
rule  established  by  the  decisions,  the  footing  requisite  to 
maintain  himself  in  a  court  of  equity.  It  has  several  times 
been  held  that  the  lien  obtained  on  lands  under  the 
attachment  act  affords  such  footing,  and  no  reason  seems  to 
exist  why  such  statutory  right  of  the  creditor  in  the  lands 
of  his  deceased  debtor,  should  not  have  an  equivalent  effect. 

Nor  do  I  think  it  requisite  for  the  creditor,  before  seek- 
ing his  equitable  remedy,  to  obtain  a  judgment  against  the 
administrator.  Formerly,  under  the  statutes  of  this  state^ 
such  judgment  would  have  bound  the  lands  of  the  deceased 
debtor,  but  such  is  not  now  any  part  of  its  office,  and,  there- 
fore, as  to  this  real  estate  sought  to  be  subjected  to  these 
debts,  such  a  proceeding  would   be  wholly   inefficacious* 
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Neither,  in  this  case,  can  such  a  step  be  called  for  in  order 
to  manifest,  in  a  conclusive  form,  the  fact  of  the  existence 
of  the  amount  of  the  debt,  for  it  has  been  presented, 
according  to  the  statutory  regulation,  to  the  adminis- 
trator, under  oath,  and  part  of  it  has  been  paid  by  him,  so 
that  it  is  as  conclusively  established,  in  a  legal  mode,  a8 
though  its  validity  had  been  passed  upon  by  a  court. 

With  respect  to  the  objection  that,  in  these  cases  of  con- 
veyances by  a  deceased  debtor  in  fraud  of  creditors,  the 
remedy  should  be  sought  by  the  administrator,  and  not  by 
the  individual  creditor,  the  answer  is  two-fold.  First,  if  the 
capacity  of  the  administrator  be  admitted,  in  the  present 
case,  the  bill  shows  that  he  has  been  applied  to,  and  has 
virtually  refused  to  proceed,  and  this  would  clearly  give  the 
complainant  a  standing  to  pursue  this  remedy  in  his  own 
behalf.  It  was,  in  principle,  so  held  in  the  case  of  the 
President,  Managers  ^c.  v.  Trenton  City  Bridge,  2  Beas.  4-6,  as 
will  appear  by  an  examination  of  the  bill.  But,  in  the 
second  place,  it  is  obvious  that,  in  many  cases,  perhaps  in 
most,  there  would  be  serious  difficulties  in  the  way  of  a  pro- 
cedure of  this  nature  being  instituted  in  the  name  of  the 
personal  representative,  because  conveyances  of  this  charac- 
ter depend  very  often  for  their  effect  on  the  relations  of  the 
debtor  towards  particular  creditors,  so  that,  while  they  may 
be  void  as  to  some  of  such  creditors,  they  may  be  valid  as  to 
others.  Suggesting,  therefore,  these  embarrassments,  but 
without  concluding  that  the  personal  representative  may 
not  take  proceedings  of  this  kind,  after  having  obtained,  in 
the  orphans  court,  an  order  for  the  sale  of  the  lands  of  the 
debtor,  it  is  sufficient  now  to  say  that  it  is  a  convenient 
practice,  and  is  not  open  to  legal  objection,  for  the  indi- 
vidual creditor,  for  his  own  benefit,  and  in  behalf  of  others 
similarly  situated,  to  institute  these  suits.  Consequently,  I 
think  the  bill  should  be  retained,  and  the  case  decided 
upon  its  merits. 

Connected  with  these  events,  there  is  a  principle  of  law 
which  it  is  of  some  importance  should  be  carefully  settled 
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by  this  court.  I  refer  to  the  rule  with  respect  to  the  effect 
of  a  voluntary  conveyance  on  existing  debts.  To  the  princi- 
ple adopted  in  this  case  in  the  court  below,  I  cannot  sub- 
scribe. That  principle  is  this  :  Speaking  of  these  deeds  in 
controversy,  made  by  Moore  Castner,  the  chancellor  says  : 
"  If  he  had  available  assets  sufficient  to  answer  all  his  pecun- 
iary obligations,  over  and  above  the  property  conveyed  to 
them,  the  conveyances  are  valid  against  their  existing  cred- 
itors, even  though  the  conveyances  were  wholly  voluntary." 
Now,  I  am  constrained  to  dissent  altogether  from  that  doc- 
trine, for  the  rule  that  a  voluntary  conveyance  can  be 
avoided  by  creditors  whose  debts  exist  at  the  date  of  such 
conveyance,  and  that,  too,  without  reference  to  the  pecun- 
iar\'  condition  of  the  debtor,  is  a  doctrine  having  such  a 
weight  of  adjudication  in  this  state,  in  its  favor,  that  it 
seems  to  me  that  it  ought  to  be  considered  as  definitively 
settled.  So  far  as  my  experience  extends,  it  has  always 
been  so  ruled  in  trials  at  the  circuits.  Nor  is  the  principle 
of  recent  origin  in  our  courts,  for  it  was  recognized  in 
judgment,  and  put  in  force,  as  long  ago  as  the  time  of 
Chief-Justice  Kinsey.  The  first  mention  of  the  subject  in 
our  reports,  is  to  be  found  in  the  case  of  Den  v.  De  Hart, 
decided  in  the  year  1798,  and  reported  in  1  Hal.  JfBO.  That 
case  presented  an  instance  of  a  voluntary  9onveyance  from 
a  father  to  his  children,  made  upon  no  other  consideration 
than  natural  affection,  and  the  question  was  whether  such 
deed  was  good  under  the  statute  against  frauds  and  perju- 
ries, with  respect  to  a  person  having  a  cause  of  action 
against  such  father  at  the  date  of  the  conveyance.  At  the 
trial  it  w'as  left  to  the  jury  to  say  if  the  transaction  was  fair 
and  bona  fide,  or  whether  its  object  was  fraudulent  to  pre- 
vent those  who  had  claims  against  the  grantor  from  obtain- 
ing justice  ;  but  the  jury  having  found  against  the  honesty 
of  the  affair,  on  a  motion  for  a  new  trial,  Chief-Justice 
Kinsey  cited,  with  approbation,  the  remarks  of  Lord  Hard- 
wicke,  in  the  two  leading  cases  of  Russell  v.  Hammond,  1 
Atk.  13,  and  Townsend  v.  Windham,  2  Yes.  10,  and  quotes 
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from  the  latter  of  these  cases  the  following  sentences : 
"  There  is  7io  case  where  a  person  indebted  makes  a  volun- 
tary conveyance  of  a  real  or  chattel  interest  for  the  benefit 
of  a  child,  without  the  consideration  of  marriage  or  other 
valuable  consideration,  and  dying  afterwards  indebted,  that 
that  shall  take  place."  "  I  know  no  case  on  the  13  Elizabeth, 
when  a  man  indebted  at  the  time  makes  a  mere  voluntary 
conveyance  to  a  child,  without  consideration,  and  dies 
indebted,  but  that  it  shall  be  considered  as  part  of  his 
estate,  for  the  benefit  of  his  creditors."  The  chief-justice 
then  says  that  those  cases  fully  establish  the  point  that  a 
voluntary  deed  made  when  the  grantor  is  indebted,  is 
invalid  against  such  creditors,  and  that  this  doctrine  is  recog- 
nized by  numerous  authorities,  sanctioned  by  the  ablest 
judges,  and  questioned  by  none. 

A  short  time  after  this  decision,  in  the  year  1798,  at  a 
trial  at  Nisi  Prius,  in  the  case  of  Den  v.  Lippincott,  reported 
also  in  1  Hal.  Jf73,  the  principle  thus  announced  and  vindi- 
cated was  practically  enforced  by  the  same  learned  judge. 
Then,  after  another  interval  of  about  twenty  years,  the 
same  question  arose  in  the  court  of  chancery  of  New  York, 
in  the  case  of  Reade  v.  Livingston,  3  Johns.  Ch.  I1.8I,  leading 
to  the  production,  by  Chancellor  Kent,  of  his  celebrated 
opinion,  which  comprises  all  the  learning  on  the  sulyect 
then  extant,  and  which  has  had  so  much  to  do  with  the 
shaping  of  judicial  opinion  on  this  topic  in  this  country. 
After  a  thorough  review  of  all  the  cases,  the  chancellor 
comes  to  this  result :  He  says :  "  The  conclusion  to  be 
drawn  from  the  cases  is,  that  if  the  party  be  indebted  at 
the  time  of  the  voluntary  settlement,  it  is  presumed  to  be 
fraudulent  in  respect  to  such  debts,  and  no  circumstance 
will  permit  those  debts  to  be  affected  by  the  settlement,  or 
repel  the  legal  presumption  of  fraud.  The  presumption  of 
law  in  this  case  does  not  depend  upon  the  amount  of  the 
debts,  or  the  extent  of  the  property  in  settlement,  or  the 
circumstances  of  the  party.  There  is  no  such  line  of  dis- 
tinction set  up  or  traced  in  any  of  the  cases.     Tiie  attempt 
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would  be  embarrassing,  if  not  dangerous,  to  the  rights  of 
the  creditor,  and  prove  an  inlet  to  fraud.  The  law  has, 
therefore,  wisely  disabled  the  debtor  from  making  any  vol- 
untary settlement  of  his  estate  to  stand  in  the  way  of  his 
existing  debts." 

From  this  citation  it  will  be  observed  that  the  case  of 
Reade  v.  Livingston^  and  the  cases  decided  by  Chief-Justice 
Kinsey,  are  in  exact  agreement,  and  enunciate  precisely  the 
same  legal  principle.  And  the  same  rule  has  since  received 
judicial  sanction  in  our  own  courts.  In  Satterihiuaite  v.  Embbj, 
S  Gr.  Cli.  4-89^  a  voluntary  settlement  made  by  a  husbantl, 
after  marriage,  in  favor  of  his  wife,  was  declared  void  as^ 
against  the  creditors  of  the  husband,  whose  debts  were  in 
existence  at  the  date  of  such  deed.  And  nowhere  do  we 
find  the  existence  of  this  rule  more  directly  approved  of 
than  it  was  in  the  case  of  Cook  v.  Johnston,  1  Beas.  51,  by 
Chancellor  "Williamson,  for  he  says  :  "Although  there  is 
some  conflict  of  authorit}^  I  think  the  principle  is  correctly 
laid  down  by  Chancellor  Kent,  in  Reade  v.  Livingston,  that 
if  the  party  is  indebted  at  the  time  of  the  voluntary  settle- 
ment, it  is  presumed  to  be  fraudulent  in  respect  to  such 
debts  (that  is,  those  antecedently  due),  and  no  circumstance 
will  permit  those  debts  to  be  affected  by  the  settlement, 
and  repel  the  legal  presumption  of  fraud."  In  Beeckman  v. 
Montgomery,  1  McCari.  106,  Chancellor  Green  has  left  upon 
record  his  approval  of  the  same  doctrine. 

This  train  of  authorities,  extending  over  so  large  a  part 
of  our  judicial  records,  should  have  the  effect,  as  it  seems 
to  me,  of  completely  settling  the  rule  of  law  in  this  state. 
These  cases  do  not  appear  to  have  been  within  the  attention 
of  the  chancellor  when  he  adopted  the  opposite  principle 
as  his  rule  of  judgment;  but,  as  that  rule  of  decision  was 
in  direct  opposition  to  these  adjudications,  it  became  neces- 
sary in  this  court  to  restate  the  correct  doctrine  on  the  sub- 
ject. It  may  be  well,  also,  to  remark  that,  by  consulting 
1  Am.  Lead.  Cas.,  under  the  title  of  Voluntary  Conveyance,  it 
will  abundantly  appear  that  tlie  doctrine  so  elaborately  vin- 
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dicated  in  Meade  v.  Livingston,  has  been  accepted  very  gen- 
erally by  the  courts  of  this  country,  and  that,  with  this  view, 
the  well-considered  opinion  of  Lord  Westbury,  in  the  late 
case  of  Spirett  v.  Willoios,  3  DeG.  J.  ^  S.  302,  is  in  all 
respects  conformable. 

The  result  is  that,  entertaining  these  view^s,  it  does  not 
seem  to  me  that  the  present  case  can  be  disposed  of  by 
means  of  the  rule  adopted  in  the  court  below ;  but,  notwith- 
standing this  conviction,  I  have  not,  upon  the  merits,  been 
led  to  a  result  in  anywise  different  from  that  to  which  the 
chancellor  arrived.  The  considerations  so  prevailing  with 
me,  are  these :  The  conveyances  from  Moore  Castner  to  his 
sons  were  not  gratuities,  not  voluntary  transfers  of  property, 
but  a  consideration  was  paid  for  them.  This  fact  I  regard 
as  being  satisfactorily  substantiated,  and,  this  being  so,  the 
transaction,  in  a  legal  point  of  view,  has  no  affinity  to 
the  doctrine  just  discussed.  When  the  conveyance  is  not 
voluntary,  but  is  upon  a  consideration,  then  the  rule  is, 
that,  in  order  to  overthrow^  it,  a  fraudulent  intent  must 
be  made  to  appear,ju8t  as  it  must  be  when  the  debts  sought 
to  be  enforced  have  been  contracted  subsequently  to  the  con- 
veyance; and  it  seems  to  me  that,  in  the  present  instance,  so 
far  from  an  intended  fraud  being  made  to  appear  by  the 
proofs,  such  an  idea  is  utterly  exploded  by  the  admitted  cir- 
cumstances. This  affair  was  not  transacted  in  the  dark,  but 
in  open  daylight ;  the  deeds  were  drawn  by  a  scrivener  of  the 
neighborhood  ;  the  father,  on  several  occasions,  spoke  to  his 
neighbors  about  the  matter,  and  directed  the  taxes  to  be 
assessed  to  his  sons;  the  deeds  were  recorded,  and  the  sons 
lived  upon  their  respective  properties,  improving  them  and 
repairing  the  buildings ;  the  father,  at  the  time  of  the  con- 
veyance, was  not  insolvent,  but  had  ample  means  for  the 
payment  of  his  debts,  and  was,  therefore,  under  no  influ- 
ence leading  him  to  put  the  property  out  of  his  hands  for 
any  illegal  purpose,  and  the  circumstance  that  the  farms 
were  put  to  his  children  at  a  considerable  under-valuation, 
was,  under  the  circumstances,  not  unnatural,  and  cannot  be 
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a  fact  of  much  importance  in  a  transaction  attended  with 
80  many  indications  of  an  honest  purpose.  On  the  ground, 
therefore,  that  these  conveyances  were  made  on  a  valuable 
consideration,  and  that  no  fraud  has  been  shown,  I  think 
the  transaction  should  be  allov^-ed  to  stand,  and  shall  accord- 
cordingly  vote  to  affirm  this  decree. 

Decree  unanimously  affirmed. 


The  Lehigh  Valley  Railroad  Company  and  The  Morris 
Canal  and  Banking  Company 

V. 

Henry  McFarlan  and  others. 

1.  The  charter  of  the  Morris  Canal  and  Banking  Company  was 
granted  in  1824.  By  the  constitution  of  this  state,  in  existence  at  that 
time,  it  was  competent  for  the  legislature  to  authorize  the  taking  of 
the  property  of  private  individuals  for  public  uses,  without  compensa- 
tion first  made. 

2.  The  charter  of  the  company  is  irrepealable,  and  created  a  con- 
tract which  is  incapable  of  alteration  or  repeal  by  the  legislature, 
excopt  by  mutual  consent,  and  is,  therefore,  unaffected  by  the  consti- 
tution of  1844,  which  forbids  the  taking  of  property  by  private  cor- 
porations for  public  use,  without  compensation  first  made.  The 
company's  charter,  and  the  powers  and  privileges  therein  granted, 
continue,  notwithstanding  the  change  of  policy  adopted  by  the  con- 
stitution of  1844,  and  possess  equal  vitality  with  respect  to  acts  done 
by  the  company  under  it,  after  the  constitution  of  1844  became  the 
fundamental  law,  as  if  done  before  the  adoption  of  that  instrument. 

3.  A  state  constitution  is  a  law  within  the  meaning  of  that  clause 
of  the  constitution  of  the  United  States  which  ordains  that  "no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts." 

4.  By  its  charter  it  is  made  lawful  for  the  company  to  enter  upon, 
take  possession  of,  and  use  such  lands,  waters  and  streams  as  are 
necessary  for  its  canal,  without  compensation  first  made.  The  title  to 
lands  taken,  and  the  right  to  waters  and  streams  appropriated,  do  not 
finally  vest  in  the  company  until  compensation  be  made ;  but,  never- 
theless, the  occupation  and  use  thereof,  by  the  company,  are  made 
lawful,  though  compensation  therefor  has  not  been  ascertained  or  paid. 
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5.  The  twentieth  section  of  the  company's  charter,  construed  in 
connection  with  the  twenty-seventh  section,  gives  to  persons  injured  a 
right  of  action  against  the  company  for  damages  to  water  rights  as 
well  as  to  lands,  tenements  and  hereditaments,  whether  the  damages 
sustained  be  direct  or  consequential,  and  whether  they  arose  from  the 
construction  of  the  canal  in  the  first  instance,  or  from  the  subsequent 
operations  of  the  company. 

6.  The  only  redress  for  the  owner  of  lands  or  water  rights,  which 
are  taken  or  injuriously  affected  by  the  construction  or  operation  of 
the  canal  without  compensation  having  been  made,  is  by  action  for 
damages.  He  cannot  remove  the  company  from  the  premises  by  eject- 
ment, or  abate  the  company's  works  as  a  nuisance,  though  compensa- 
tion has  not  been  made  for  his  injuries. 

7.  The  Morris  canal  enters  into  and  crosses  the  Rockaway  river  at 
Dover.  The  crossing  is  effected  by  means  of  a  dam  in  the  river,  which 
holds  the  water,  at  the  place  of  crossing,  at  a  height  suitable  to  carry 
boats  across  the  river,  and  to  supply  a  head  of  water  in  the  lower  level 
of  the  canal.  M.  is  the  owner  of  a  mill,  situate  on  the  river,  and 
driven  by  its  waters,  a  short  distance  above  the  place  where  the  canal 
crosses  the  river.  In  1845,  the  company  placed  flash-boards  on  top  of 
its  dam,  attached  by  means  of  iron  pins,  to  be  used  during  the  boat- 
ing season  for  the  purpose  of  increasing  the  height  of  water  in  its  dam 
and  in  the  lower  level  of  the  canal.  The  effect  of  the  use  of  the 
flash-boards  is  to  throw  the  water  back  on  the  wheel  of  the  mill,  so  as 
to  interfere  with  its  use.  M.  removed  the  flash-boards.  On  bill  filed 
by  the  company  for  an  injunction, — Held,  that  the  company  had  a 
right,  by  its  charter,  to  appropriate  the  waters  of  the  river  to  its  use, 
for  its  canal,  without  compensation  first  made  to  persons  injured ;  and 
that,  the  use  of  flash-boards  for  that  purpose  being  lawful,  M.  had  no 
right  to  remove  them,  but  must  resort  to  an  action  for  damages. 


On  appeal  from  a  decree  of  the  vice-chancellor,  whose 
opinion  may  be  found  in  Lehigh  Valley  B.  B.  (Jo.  v.  McFar- 
lan, 3  Stew.  180. 

Mr.  F.  T.  Frelinghuysen,  for  appellants. 

I.  The  canal  company  claims  the  open,  continuous  and 
adverse  enjoyment  of  the  dam,  with  flash-boards  eight 
inches  wide,  and  all  the  consequences  thereof,  for  more  than 
twenty  years,  as  conclusive  evidence  of  a  grant  therefor. 
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"When  one  raised  the  water  in  his  pond  to  the  height  of 
his  dam,  whenever  the  water  was  high  enough  in  the 
stream,  and  continued  this  more  than  twenty  years,  under 
a  claim  of  right,  it  is  held  that  the  height  of  the  dam  lixes 
the  extent  of  his  easement  or  right  of  flowing,  although  at 
times  the  water  in  the  pond  was  below  the  top  of  the  dam. 
Washb.  on  Eas.  ^103,  '^105^  '^106;  Winnepiseogee  Co.  v. 
Young,  4,  N.  H.  4B6. 

"  Rights  to  an  easement,  acquired  by  long  possession, 
ought  to  stand  on  the  same  ground  as  rights  by  possession 
in  land.  The  real  principle  underlying  the  right,  is  the 
same  precisely  on  which  the  statute  of  limitation  stands." 
Washb.  on  Eas.  *72  ;  Tracy  v.  Atherton,  36  Vt.  603. 

Justice  Depue,  in  Horner  v.  Slillwell,  6  Vr.  314.,  says : 
"  The  evidence  of  title  to  an  incorporeal  hereditament, 
and  of  the  transfer  of  it,  is  governed  by  the  same  principles 
which  apply  to  other  real  estate,"  and  quotes  many  authori- 
ties. Earl  V.  De  Hart,  1  Beas.  281.  In  that  case  it  was  the 
easements  of  a  ditch  to  carry  oif  rain  and  melted  snow. 
The  tenant  occasionally  stopped  the  ditch,  but  it  was 
immediately  opened.     Shield  v.  Arndt,  3  Gr.  Ch.  235. 

"An  exclusive  enjoyment  of  water,  or  of  light,  or  of  any 
other  easement,  in  any  particular  way,  for  twenty  years, 
without  interruption,  becomes  an  adverse  enjoyment  suffi- 
cient to  raise  a  presumption  of  title  as  against  a  right  in 
any  other  person  which  might  have  been,  but  was  not, 
asserted."     Shreve  v.  Voorhees,  2  Gr.  Ch.  25. 

(1)  The  use  was  adverse,  that  is,  was  enjoyed  while  claim- 
ing the  right  to  the  use,  and  not  by  license  or  permission. 

It  is  an  important  circumstance  in  determining  wlicther 
the  user  of  the  right  claimed  is  adverse  or  not — that  it  is 
contrary  to  the  interest  of  the  owner.  It  is  contrary  to  his 
interest  to  have  back-water  on  his  wheel.  Washb.  on  Eas. 
125  ;  Arnold  v.  Stevens,  24  Pick.  106. 

Again,  it  is  an  adverse  assertion  of  right  to  do  that  which 
would  expose  the  party  to  an  action.  Fellows  v.  Simpson, 
11  Ind.  84  ;  Urbane  v.  Patrick,  1  Jones  {N.  C.)  23. 
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(2)  Mr.  McFarlan  acquiesced.  This  is  the  point  that  the 
vice-chancellor  relies  upon  and  quotes. 

Whenever,  and  only  when  an  officer  of  a  corporation, 
acting  within  the  range  of  his  authority,  can  bind  the  com- 
pany, notice  to  him  is  notice  to  the  company.  WhartorCs 
Com.  on  Agency  §§  183,  184- ;  Taunton  Bank  v.  Woodruff,  1 
Gr.  Ch.  117 ;  Mechanics  Bank  v.  Seton,  1  Pet.  199  ;  Tyman 
V.  Bank,  12  How.  225 ;  Housatonic  Bank  v.  Mathier,  1  Mete. 
(Mass.)  294.. 

A  principal  is  not  bound  by  a  notice  to  an  agent  acting 
out  of  his  special  sphere.  Fuller  v.  Bemiett,  2  Hare  Jf.02 ; 
Hurin  v.  31ill,  13  Ves.  120 ;  Lawrence  v.  Tucker,  7  Greenl. 
195.  He  acquiesced.  I  submit  the  law  is,  as  before  stated, 
and  as  held  by  Washburn,  p.  I46  :  "  If  the  owner  of  a  dam, 
or  his  predecessors,  have,  in  fact,  enjoyed  and  exercised  the 
right  of  keeping  up  his  dam  and  flowing  the  land  of 
another,  for  a  period  of  twenty  years,  without  paying 
damages  therefor,  or  any  claim  or  assertion  of  a  right  to 
damages  for  such  flowing,  it  is,  in  itself,  evidence  of  a  pre- 
scriptive right  to  continue  such  flowing."  Williams  v. 
Nelson,  23  Pick.  Ul ;  Perrin  v.  Garfield,  37  Vt.  310;  Brace 
v.  Yale,  10  Allen  44S. 

11.  The  canal  company  claim  a  charter  title  to  the  dam 
and  flash-boards,  obtained  by  the  exercise  of  the  power  of 
eminent  domain,  the  enjoyment  of  which  for  more  than 
twenty  years,  whether  with  or  without  the  acquiescence  of 
Mr.  McFarlan,  renders  that  title,  were  it  defective,  perfect, 
and  shows  that  Mr.  McFarlan  has  received  the  statutory 
compensation  for  such  title. 

The  Morris  Canal  and  Banking  Company  was  iucor- 
porated  December  31st,  1824  (P.  L.  1824  p.  158).  The  con- 
stitution then  existing  was  adopted  July  2d,  1776  {Elnufs 
Dig.),  and  contains  no  provision  like  that  of  our  present 
constitution,  adopted  June  29th,  1844,  which,  by  Art.  4, 
Sec.  7,  pi.  9,  ordains  that  "  individuals  or  private  corpora- 
tions shall  not  be  authorized  to  take  private  property  for  pub- 
lic use,  without  just  compensation's^  made  to  the  owner." 
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The  fifth  sectiou  of  the  charter  gives  the  authority  to 
make  the  canal  with  its  works,  and  gives  the  company,  with 
its  agents,  authority,  from  time  to  time,  to  enter  upon  lands, 
whether  covered  with  water  or  not,  for  the  purpose  of  sur- 
veying the  route  or  routes  for  the  said  canal  and  locating 
the  works.  And  when  the  route  shall  have  been  fixed 
upon,  which  is  to  be  evidenced  by  depositing  a  survey 
thereof  in  the  office  of  the  secretary  of  state,  then  it  shall 
be  lawful  for  the  company  "  at  any  time  to  enter  upon  and 
take  possession  of  and  use  all  and  singular  such  lands,  waters 
and  streams,  subject  to  such  compensation,  to  be  made  therefor 
as  is  hereafter  directed." 

This  fifth  section  does  not  require  the  quantity  of  land  to 
be  stated,  or  the  height  of  the  dam  fixed.  The  rule  was 
different  in  Vail  v.  Morris  ^  Essex  R.  R.  Co.,  1  Zab. 
189,  and  the  supreme  court,  in  Den  v.  Morris  Canal  and 
Banking  Company,  ^  Zab.  591,  calls  attention  to  this  dis- 
tinction. Kough  V.  Darcy^S  Hal.  384- ;  Den  v.  3Iorris  Canal 
and  Banking  Comjmny,  4-  Zah.  589. 

The  court  approves  the  construction  thus  given  the  char- 
ter of  the  Morris  Canal  and  Banking  Company,  in  Setjield 
V.  The  Central  Railroad  Company  of  New  Jersey,  5  Dutch. 
575.  The  suit  provided  for  in  Sec.  20  being  for  compensa- 
tion, covers  all,  direct  and  indirect,  immediate  and  conse- 
quential, injury,  whether  by  actual  compensation  or  remote 
deterioration.  It  covers  the  back-water  on  McFarlan's 
wheel.  It  comes  in  the  place  of  an  assessment,  and  the 
damages  covered  are  as  extensive.  Van  Schoiek  v.  Del. 
^  R.  Canal  Co.,  Spen.  S53. 

(2)  The  canal  company  has  a  charter  title  to  the  dam  at 
its  present  height,  under  the  power  of  eminent  domain,  and 
it  matters  not  on  this  point  whether  the  eight  inches  were 
added  in  1845  or  in  1857,  for  the  charter  title  of  the  company 
accrued  at  once,  whenever  it  was. 

The  dam  was  raised  by  the  company  in  the  exercise  of  a 
charter  right,  and  is,  as  raised,  a  lawful  structure  and  not  a 
nuisance. 
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(3)  The  raising  of  the  dam  in  question  is  a  raising  of 
eight  inches;  that  is  the  addition  he  says  was  on  in  June, 
1875 ;  that  is  what  he  says  he  took  off;  that  is  Avhat  the 
company  spiked  on  again.  It  is  the  eight  inches  that  tlie 
decree  of  the  chancellor  justifies  Mr.  McFarlan  in  having 
taken  off  and  in  keeping  off.  I  submit  that  the  evidence 
before  referred  to,  proves,  beyond  a  doubt,  that  the  raising 
of  the  dam  was,  in  1845,  as  an  incident  to  the  enlarged 
capacity  of  the  canal.  The  company,  in  this  view,  sots  up 
no  lost  grant,  but  a  charter  title,  and  the  thirty  years  user 
of  the  dam,  with  the  flash-boards  on,  claiming  under  this 
title,  even  were  it  defective,  makes  it  perfect.  A  corpora- 
tion in  New  York  has  no  capacit}-  to  take  under  the  statute 
of  wills,  yet  the  lapse  of  twenty  years  renders  the  title  of 
the  corporation  perfect.  Harjyending  v.  Dutch  Church,  16 
Pet.  4S5. 

III.  If  McFarlan  had  not  been  a  director,  and  if  the 
charter  of  the  Morris  canal  was  not  peculiar,  on  the 
authority  of  Trenton  Water  Poioer  v.  Chambers,  1  Stock.  4-71, 
McFarlan  could  have  no  claim,  except  for  compensation. 

rV".  But  if  the  views  taken  are  erroneous,  I  submit  that 
the  decree  in  this  case  should  not  be  affirmed,  for  three 
reasons : 

(1)  Because  McFarlan  filed  a  cross-bill,  in  which  he 
prayed  that  the  height  to  which  the  canal  company  had 
raised  the  dam  by  fastening  scantling  to  the  string-pieces 
might  be  ascertained  by  the  court.  To  that  bill  an  answer 
is  filed,  setting  up  new  equities  against  McFarlan.  The 
court  has  not  found  out,  as  McFarlan  asks,  how  much  the 
dam  has  been  raised,  but  says  to  McFarlan,  "you  were  right 
in  cutting  it  down  eight  inches;  go  and  do  it  again."  It  is 
true  the  dam  may  not  have  been  raised  two  inches  by  the 
eight-inch  scantling,  as,  it  being  fifty  years  old,  it  may  have 
greatly  settled.  We  think  the  decree  authorizing  McFarlan 
to  cut  down  the  dam  eight  inches,  and  thus  destroy  a  public 
46 
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work,  should  be  reversed,  at  all  events  until  the  issue  formed 
by  both  parties  is  determined. 

(2)  One  has  no  right  to  abate  a  nuisance  and  thereby 
damage  those  who  are  innocent  of  the  nuisance.  Amick  v. 
Pratt,  13  G-ratt.  567.  The  owners  of  the  scores  of  boats 
loaded  with  merchandise  were,  by  reason  of  Mr.  McFarlan's 
taking  down  the  dam,  detained,  and  they  were  innocent  of 
the  nuisance,  and  he  committed  a  nuisance  in  the  abate- 
ment. 

(3)  The  court,  we  think,  should  not  justify  a  willful  injur- 
ing of  the  canal  or  works  connected  therewith.  The 
thirteenth  section  of  the  charter  of  the  compan}^  enacts  that 
if  any  person  shall,  in  an}''  manner,  willfully  (that  is,  by 
design  and  with  set  purpose)  or  maliciously  injure  said  canal, 
or  any  of  its  parts  or  works  therewith  connected,  he 
shall  be  held  guilty  of  a  misdemeanor.  Mr.  McFarlan 
three  times,  in  a  few  days,  ordered  the  plank  to  be  cut 
away.  This  damaged  the  company  a  thousand  dollars  a 
day,  and  the  citizens  of  the  state  vastly  more. 

There  is  authority  to  sustain  the  position,  that  when  one 
has  forborne  to  abate  a  nuisance  which  is  a  private  structure, 
for  many  years,  though  less  than  twenty,  his  right  to  abate 
vi  ei  armis  is  gone.  Moffit  v.  Brewer,  1  Greene  {Iowa)  3JiJ8. 
But  our  public  works,  railroads  and  canals,  because  the 
whole  community  are  interested  in  them,  have  a  much 
higher  sanctity 

Messrs.  Mc  Carter  Sf  Keen,  for  appellants. 

I.  The  defence  set  up  by  the  defendant's  answer  in  this 
case,  viz.,  that  the  flash-boards  were  never  placed  on  the 
dam  by  the  canal  company  until  1857,  totally  fails. 

n.  The  evidence  on  both  sides  shows,  and  the  vice-chan- 
cellor finds  as  a  fact,  that  the  use  of  the  flash-boards  com- 
menced in  1846,  at  the  time  the  canal  was  widened  and 
deepened  throughout  its  whole  length,  and  continued  every 
year,  during  the  summer,  from  18-45  to  1875. 
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m.  The  canal  company,  by  the  provisions  of  its  charter, 
acquired  the  right  to  use  and  maintain  the  flash-boards  as 
a  part  of  the  dam,  by  the  exercise  of  the  right  of  eminent 
domain.  Charter  of  Canal  Co.,  P.  L.  1824.  p.  160  §  5; 
Kough  V.  Barcey^  6  Hal.  237 ;  Den  v.  Canal  Co.,  4.  Zab.  587. 

rV.  The  canal  company  acquired  the  right  to  use  the 
flash-boards  by  an  open,  notorious,  uninterrupted  and 
adverse  user  for  more  than  twenty  years.  Earl  v.  DeHart, 
1  Beas.  280;  Stuyvesant  v.  Woodruff,  1  Zab.  133, 139,154; 
Shields  v.  Arndt,  3  Gr.  Ch.  224,  ^6 ;  Shreve  v.  Voorhees,  2 
Gr.  Ch.  25,  32  ;  Veghte  v.  Raritan  Water  Power  Co.,  4  C.  E. 
Gr.  142,  155. 

V.  The  rule  acted  upon  by  the  vice-chancellor,  that 
verbal  remonstrances  or  denials  of  the  right  which  would 
otherwise  be  acquired  by  the  user,  is  sufficient  to  defeat  the 
right  and  destroy  the  effect  of  the  user,  has  never  been 
adopted  in  New  Jersey,  and  is  no  longer  law  anywhere. 
On  the  contrary,  it  is  well  settled  that  the  law  governing 
the  acquisition  of  title  to  incorporeal  hereditaments  by 
yser,  rests  on  the  same  principles  which  apply  to  adverse 
possession  of  real  estate  corporeal.  Horner  v.  Stillwell,  6 
Vr.  307,312  ;  Cobb  v.  Davenport,  3  Vr.  369,  386;  Society  y. 
Holsman,  1  Hal.  Ch.  126;  3  Starkie's  Ev.  1216-17  ;  1  Green- 
leaf's  Ev.  p.  22  §  17;  2  Greenleaf's  Ev.  p.  497  §  5>5;  Id. 
491  §  539 ;  Angell  on  Limitations  p.  3  ch.  1^4;  Den  v.  3Iul- 
ford,l  Zab.  506;  Den  v.  Morris,  2  Hal.  6;  Eldridge  v. 
^Knoti,  Cowp.  215  ;  Knight  v.  Halsey,  2  Bos.  ^  Pull.  206;  Roe 
v.  Irelcmd,  11  East  280;  Holcroft  v.  Heel,  1  Bos.  ^  Pull. 
400 ;  3  Kent  Com.  446;  Tyler  v.  Wilkinson,  4  Mason  402; 
Coe  V.  Wolcottville  3Ifg.  Co.,  35  Conn.  175;  Statutes  of  Conn., 
Limitations,  p.  551,  title  39  §  1;  Sumner  v.  Child,  2  Conn. 
S28;  2  Wait's  Actions  and  Defences  685 ;  Bright  v.  Walker,! 
C.  M.  ^  R.  217,  219;  Cornelius  v.  Empson,  1  Dutch.  31 ; 
Den  V.  Hunt,  Spen.  491;  Brian  v.  Atwafer,  5  Day  188; 
French  V.  Pearce,  8  Conn.  439;  Stillman  v.  White  Rock  Mfg. 
Co.,  3  Woodb.    4-  M.  538;    Levitt  v.  Wilson,  3  Binq.  115: 
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JEaton  V.  Swansea  Water  Works,  17  Q.  B.  267 ;  Bowell  v. 
Bagg,  8  Gray  JfJf.1 ;  Sibley  v.  Ball,  11  Gray  Ji.17 ;  Nichols  v. 
Naylor,  7  Leigh  54-6  ;  Hall  v.  Augsburg,  4,6  N.  Y.  622. 

VI.  The  circumstances  proved  in  the  case  show  that 
McFarlan  is  equitably  estopped  from  interfering  with  the 
company's  use  of  the  flash-boards  by  forcible  means  or 
otherwise.  Kerr  on  Injunctions,  201,  202,  203 ;  Greenhalgh 
V.  Manchester  R.  R.,3  Myl  ^  Or.  784.;  Williams  v.  Earl  of 
Jersey,  1  Or.  ^  Ph.  91;  M.  ^  E.  R.  R.  Co.  v.  Pruden,  6  C. 
E.  Gr.  541 ;  Trenton  Water  Power  Co.  v.  Chambers,  1  Stocks 
4,71;  Erie  Railway  Co.  v.  D.  L.  ^  W.  R.  R.  Co..  6  C.  E. 
Gr.  283. 

YIL  "When  the  defence  set  up  in  defendant's  answer 
fails,  and  he  places  his  defence  on  other  grounds  than  those 
stated  in  his  answer,  such  equitable  estoppel  may  be 
invoked  to  rebut  such  defence,  although  the  circumstances 
out  of  which  it  arises  are  not  stated  in  the  bill. 

Yin.  In  any  event,  under  the  charter  of  the  company,, 
and  the  authorities  cited  under  point  III,  the  remedy  of 
defendant,  if  he  has  any,  is  not  by  a  forcible  abatement  of 
the  canal,  or  that  portion  of  it  which  causes  him  an  injury. 
L.  V.  R.  R.  Co.  V.  Society,  3  Stew.  145 ;  Charter  of  Canal 
Co.,  P.  L.  1824]).  165  §  13;  P.  L.  1872 p.  I46. 

Mr.  H.  C.  Pitney,  for  defendants. 

The  single  issue  presented  by  the  pleadings  is,  has  or 
has  not,  the  complainant  the  legal  right,  as  against  the 
defendant,  as  riparian  proprietor,  to  maintain  that  part  of 
the  dam  which  was  abated  ?  That  the  dam,  in  its  present 
condition,  is  a  nuisance  to  the  defendant,  is  not  denied,  and 
the  right  to  abate  it  is  indisputable,  unless  the  complainant 
has  the  right  to  maintain  it.  This  is  the  issue,  and  the 
burthen  of  maintaining  it  is  on  the  complainant.  In  sus- 
taining it,  the  probata  must  correspond  with  the  allegata. 
This  is  a  rule  adhered  to  with  wise  tenacity  in  this  court. 
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Smithy.  Axtell,  Sax.  4-94- >  P^irsons  v.  Heston.S  Stock.  155; 
Marsh  v.  Mitchel,  11  C.  E.  Grr.  497 ;  Brantmnham  v.  Bravt- 
ingham,  1  Beas.  160  ;  Hopper  v.  Sisco,  1  Hal.  Ch.  343 ;  How- 
ell V.  Sebring,  1  McCart.  84. 

I.  The  right  in  question  is  called  easement  of  Jlowagc. 
Defendant  does  not  complain  of  the  dam  as  a  structure, 
except  so  far  as  it  affects  him,  and  the  right  claimed  by  the 
complainants  is  not  so  much  to  maintain  the  dam  as  a 
structure,  as  to  make  such  use  of  it  as  to  pen  back  the  water 
and  obstruct  its  flow  on  defendant's  land.  Now,  easements 
iicquired  by  adverse  user  rest  on  the  idea  of  a  lost  grant.  All 
-casements  are  properly  said  to  lie  in  grant.  They  are  incor- 
poreal and  incapable  of  livery  of  seizin.  Gale  ^  Whatlg,  *1S; 
Washburn  *18  ;  Co  Lit.  9a. 

In  New  Jersey,  as  a  matter  of  pleading  in  the  common 
law  courts,  the  right  must  be  pleaded  as  having  had  its 
•origin  in  a  grant  which  has  been  lost.  A  pleading  setting 
«p  an  easement  acquired  by  prescription,  in  New  Jersey  is 
bad.  It  has  been  held  that  there  can  be  no  such  thing, 
strictly  speaking,  as  prescription  here.  It  results  from  this 
rule  that  the  user  relied  upon  ynust  be  precisely  such  in  its  char- 
acter as  it  would  have  been  if  it  had  been  enjoyed  under  an  actual 
grant.  That  is,  the  enjoyment  must  be  in  all  respects  such 
as  a  person  having  an  absolute  right  would  have  had.  This 
is  fundamental,  and  must  be  borne  in  mind.  See,  generally, 
Washb.  on  Eos.  65,  et  seg. ;  Gale  ^  Whatly  on  Eas.  86,  et  seg. 

The  inquiry,  then,  is,  as  to  the  character,  extent  and  continu- 
<ince  of  the  issue  relied  on. 

(1)  As  to  character — Was  it  adverse  and  continuous  ? 

(2)  As  to  extent— How  much  ?  how  was  the  water  main- 
tained ?  for  how  much  of  the  time  ?  all  the  year,  or  parts 
only  ?  steadily,  or  occasionally  ? 

(3)  As  to  its  continuance— For  how  long  a  time  ?  for  twenty 
years,  or  less  ? 

First— then,  as  to  the  character  of  the  user  relied  on. 
Was  it  adverse  and  continuous?  "In  order  that  the  enjoy- 
ment which  is  the  g-iwise-possession  of  an  easement,  may  con- 


716        COURT  OF  ERRORS  AND  APPEALS.      [31  Eq. 

Lehigh  Valley  E,  R.  Co.  v.  McFarlan. 

fer  a  right  to  it  by  length  of  time,  it  must  have  been  ojjeriy. 
peaceable  and  as  of  right"     Gak  ^  Whatly  ^121^  et  seq. 

The  language  of  Bracton  is  :  "  Longus  usus,  nee  per  virriy 
nee  clam,  nee  precario" — "^er  paiientiam  veri  clomini,  qui  scivit 
et  non  prohibuit  sed  permisit  de  consensu  tacito."  (^Putnam  v, 
Ballard,  9  Pick.  251-25^.)  That  is — Long  (more  than 
twenty  years),  without  force  or  contention,  openly  and  not  secretly^, 
and  not  by  permission  asked  and  granted,  but  as  of  right.  Gale 
^  Whatly  *122, 123  ;  Tickle  v.  Brown,  4  Ad.  ^  El.  369;  God- 
dard  on  Fas.  121-128 ;  Washb.  on  Eas.  *86,  *112. 

The  difference  between  corporeal  and  incorporeal  rights^ 
in  respect  of  capacity  of  being  the  subjects  of  actual  and 
exclusive  possession,  is  radical  and  important.  At  the 
common  law  a  man  might  have  and  enjoy  actual  title  to 
land  without  any  written  evidence  of  it,  resting  alone  on 
his  seizin.  But  it  was  not  so  with  incorporeal  rights,  not 
the  subject  of  seizin,  and  for  which  a  grant  was  absolutely 
necessary.  So  that  the  actual  loss  of  the  grant  might,  and, 
in  the  absence  of  competent  proof  of  its  once  existing,, 
probably  would,  result  in  the  loss  of  the  right  itself.  A 
mere  verbal  inhibition  is  sufficient.  "At  the  common  law," 
says  Mr.  Gale,  "  any  acts  of  interruption  or  opposition,  from 
which  a  jury  might  infer  that  the  enjoyment  was  not  right- 
ful, were  sufficient  to  defeat  the  effect  of  the  enjoyment,  the 
question  being,  whether,  under  all  the  facts  of  the  case,  such 
enjoyment  had  been  under  a  concession  of  right ;"  and,  again  : 
"  By  the  civil  law,  any  enjoyment  was  said  to  be  forcible  to 
which  opposition  was  offered  either  by  word  or  deed  by  the 
owner  of  the  servient  tenement."  As  before  remarked, 
acquiescence  of  the  owner  in  the  enjoyment  is  essential,  and 
anything  which  disproves  acquiescence  defeats  the  accruing 
of  the  right.  Powell  v.  Bragg,  8  Grey  44-1  >  Eaton  v.  Swan- 
sea Water  Works,  17  Ad.  ^  El.  [N.  S.)  267 ;  Stillman  v.  Man. 
Co.,  3  Woodb.  ^  M.  538;  Livett  v.  Wilson,  3  Bing.  115 ; 
Bright  v.  Walker,  1  Oromp.  M.  ^  R.  219  ;  Cuthbert  v.  Lawton, 
8  McCord  195 ;  Nichols  v.  Naylor,  7  Leigh  565 ;    Olney  v. 
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Gardner,  4.  31.  ^  W.  500.  The  cases  in  8  Grey,  3  Woodb.  ^ 
M.,  and  7  Leigh,  are  much  in  point.     Washb.  Eas.  '^112. 

The  distinction  between  adverse  occupation  or  possession  of 
land  and  adverse  user  of  an  easement,  is  clearly  shown  in 
Powell  V.  Bragg.  Nobody  pretends  that  twenty  years 
adverse  possession  passes  the  title.  Its  effect  is  only,  under 
the  statute,  to  bar  the  remedy.  So,  a  single  act  of  interrup- 
tion during  the  running  of  the  twenty  years,  is  sufficient  to 
defeat  the  acquisition  of  the  easement.  Tickle  v.  Broion,  4- 
Ad.  ^  El.  369 ;  Liveti  v.  Wilson,  3  Bing.  115 ;  Carlile  v. 
Cooper,  4.  C.  E.  Gr.  S56,  260-263;  Sumner  v.  Tileston,  7 
Pick.  198.  Further,  the  user  must  have  been  without  force, 
under  an  open  claim  of  right,  and  not  by  permission  asked 
and  obtained. 

Now  apply  these  principles  to  the  case  in  hand. 

(a)  The  right  to  use  flash-boards  has  always  been  denied, 
and  their  use  forbidden,  resisted,  interrupted  on  our  part, 
and  not  even  claimed — at  least  until  within  a  few  years — to 
be  of  right  by  the  other  side. 

(6)  The  use  was  always,  up  to  a  very  recent  date,  either 
by  permission  asked  and  granted,  or  by  force,  either  precario 
or  per  vim. 

Second — As  to  the  extent  of  the  user. 

The  measure  of  the  right  in  these  cases  is  the  height  to 
which  the  water  has  been  kept,  continuously,  during  the 
required  time ;  not  the  height  of  the  dam,  but  of  the  water. 
The  measure  of  the  right  is  the  extent  of  the  adverse  use. 
CarUle  v.  Cooper,  2  C.  E.  Gr.  526;  4-  C.  E.  Gr.  256;  6  C. 
E.  Gr.  576. 

Now,  how  high  did  the  water  stand,  years  ago,  in  the  river 
and  in  the  four-mile  level?  On  these  points  we  have  a 
variety  of  evidence.  We  will  commence,  as  the  complain- 
ants did  in  proving  their  case,  with  the  four-mile  level. 

(1)  Here  we  have  a  piece  of  timber  laid  horizontally  in 
the  stone  abutment  at  the  end  of  the  lock,  and  on  the  north 
or  berme  bank  of  the  canal,  now  eight  inches  below  the  sur- 
face  of  the  water,  placed  there  for  the  purpose  of  nailing 
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rubbiug-plank  or  sheathing.  Naturally,  one  would  sup- 
pose that  this  timber  or  string-piece  was  originally  placed 
above  the  water. 

(2)  Then  we  have  the  general  increase  in  the  height  of 
the  water  in  the  canal,  and  in  the  tonnage  of  the  boats. 

(3)  The  actual  increase  in  the  height  of  tlie  dam.  The 
evidence  is  clear  that,  previous  to  the  enlargement  of  the 
canal,  the  dam  consisted  of  the  same  stone  work  now  there, 
with  a  single  stick  of  timber  on  it  from  six  to  eight  inches 
wide.  It  had  settled  toward  the  north  end,  and  a  hollow 
place  had  formed,  where  the  water  all  passed,  in  low  stages. 

Third — There  remains  to  be  considered,  the  length  of 
time  of  the  user.  This  point  has  been  mostly  anticipated. 
The  flash-boards  were  first  used  in  connection  with  the 
larger  boats  used  after  the  enlargement  of  the  canal,  which 
occurred  between  1845  and  1850.  As  before  shown,  and  as 
appears  by  the  height  to  which  the  water  was  kept  in  the 
four-mile  level  previous  to  1857,  the  combined  height  of 
the  permanent  structure  and  flash-boards  before  1857,  was 
not  greater  than  the  permanent  structure  alone  after  1857. 
But,  as  before  shown,  their  use  was  always  precarious  and 
greatly  interrupted.  Then  we  have  the  marked  increase  in 
1857,  which,  of  course,  is  within  twenty  years  of  the  abate- 
ment of  the  dam.  Then  we  have  the  decided  interruptions 
proved  by  Mr.  Hinchman  and  Mr.  Talcott.  So  that  there 
is  no  actual  use  for  twenty  years,  even  if  it  had  the  requisite 
qualities  to  make  it  available  for  complainants. 

11.  The  mere  fact  that  a  director  of  a  railroad  or  a  canal 
company  is  cognizant  of,  and,  if  you  will,  acquiesces  in, 
plans  of  construction  which  include  the  appropriation  of  a 
part  of  his  property,  does  not  preclude  him  from  claiming 
compensation  for  his  property  so  taken,  and  from  pursuing 
all  legal  remedies  for  that  purpose.  No  proof,  however,  of 
anything  of  the  kind  is  here  shown  against  McFarlan. 
The  mere  fact  of  his  being  a  director  does  not  prove  it. 
There  is  no  proof  of  any  plan  being  adopted  which  included 
the  raising  of  the  dam. 
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The  widening  and  deepening  of  the  canal  did  not  necessarily 
include  the  raising  of  the  dam,  though  it  might  the  deep- 
ening of  the  bed  of  the  river  at  the  crossing.  The  history 
of  the  use  of  the  flash-boards  disproved  any  settled  plan 
which  included  them  as  a  permanent  part  of  the  canal. 

The  right  given  by  the  fifth  and  sixth  sections  of  the 
charter  to  enter  and  occupy,  without  first  making  compen- 
sation, reserving  by  the  twentieth  section  their  rights  of 
action  to  all  parties  aggrieved,  does  not  include  the  right, 
years  after  the  first  right  of  entry  has  been  exercised  and 
the  works  erected,  to  do  what  has  been  done  here — add  to 
the  height  of  a  structure  once  fixed,  and  thereby  ruin  valu- 
able private  property.  The  reading  of  those  sections  will 
not  bear  any  such  construction.  Creating  and  maintain- 
ing a  nuisance  like  that  in  question  here,  was  not  contem- 
plated by  those  sections. 

McFarlan,  having  arranged  his  machinery  to  suit  the 
dam  as  originally  fixed,  the  canal  company  are  estopped 
from  claiming  under  their  charter  any  peculiar  immunities 
against  the  common  law  right  of  abatement.  But,  admit- 
ting, for  argument's  sake,  that  such  immunity  may  exist, 
yet  it  cannot  avail  the  complainant  here,  for  several  reasons : 

First — No  such  case  is  made  by  the  bill.  As  before 
shown,  complainants  put  themselves  upon  a  legal  right 
to  maintain  the  dam  acquired  by  condemnation  proceed- 
ings, and  also  by  adverse  use  for  more  than  twenty  years. 

Second — They  cannot,  if  the  right  to  maintain  at  the 
increased  height  has  not  been  acquired,  ask  a  court  of 
equity  to  protect  them  in  the  enjoyment  of  a  structnre 
which  injures  another,  unless  they,  at  the  same  time,  ofler 
to  make  compensation. 

Admitting,  for  argument's  sake,  and  for  that  only,  that,  by 
the  strict  letter  of  your  charter,  you  have  the  right  in  law  to 
maintain  the  dam  at  any  height  without  making,  or  oflering 
to  make,  any  compensation,  yet  it  is  contrary  to  the  spirit 
and  equity  of  the  statute  for  you  so  to  do,  and  equity  will 
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not  uphold  you  in  so  doing,  nor  aid  you  in  persisting  in  so 
doing. 

To  enjoy  a  man's  property  against  his  will  and  without 
making  him  compensation,  is  contrary  to  the  very  first 
principles  of  justice,  to  say  nothing  of  equity,  and  so  I  go 
further,  and  say  that,  though  it  may  be  illegal,  it  is  not 
inequitable  for  me,  under  the  circumstances,  to  compel  you 
to  do  me  justice  by  abating  the  injurious  structure.  These 
principles  are  fundamental.  1  Story's  Eq.  Jur.  §  ^^e,  and 
cases  cited.  Willard's  Eq.  p.  4-6,  and  cases  cited.  Comstock 
V.  Johnson,  ^6  N.  Y.  615 ;  Sturgis  v.  Champneys,  5  M.  ^  C 
97 ;  Trenton  Water  Power  Co.  v.  Chambers,  1  Stock.  ^71 ; 
Central  Railroad  v.  Hetfield,  3  C.  E.  Gr.  3£3. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  Morris  Canal  and  Banking  Company  was  incorpo- 
rated by  an  act  of  the  legislature,  passed  on  the  1st  of 
December,  1824,  and  was  authorized  to  construct  a  canal  to 
unite  the  river  Delaware,  near  Easton,  with  the  tide-waters 
of  the  Passaic  (P.  L.  1824- p.  158).  By  the  act  of  January 
26th,  1828,  the  company  was  empowered  to  extend  its  canal 
to  the  waters  of  the  Hudson,  at  or  near  Jersey  City  (P.  L. 
1828  p.  3Ji).  In  1845,  the  canal  was  enlarged  to  provide  for 
its  navigation  with  boats  of  greater  capacity.  In  1871,  the 
canal,  its  property,  works  and  franchises  were  granted  by  a 
perpetual  lease  to  the  Lehigh  Valley  Railroad  Company, 
under  the  authority  of  the  legislature  of  this  state  (P.  L. 
1871  p.  444). 

The  canal  was  constructed  from  the  Delaware  to  the  Pas- 
saic, in  1828,  and  extended  to  Jersey  City  in  1830.  The 
summit  level  of  the  canal  is  in  the  county  of  Morris,  near 
Lake  Hopatcong,  and  from  that  source,  water  for  the  supply 
of  the  eastern  division  of  the  canal  is  mainly  obtained.  East 
of  the  summit  level,  the  canal  enters  the  valley  of  the 
Rockaway,  and,  at  Dover,  in  the  county  of  Morris,  it  crosses 
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the  Rockaway  river.  The  crossing  of  the  river  is  effected 
by  means  of  a  lift-lock,  which  discharges  the  waters  from 
the  upper  level  of  the  canal  into  the  river,  and  a  guard-lock 
on  the  opposite  side  of  the  river,  through  which  the  water 
flows  into  the  lower  level  of  the  canal ;  and,  also,  a  dam 
across  the  river,  which  holds  the  water  at  the  place  of  cross- 
ing, where  the  waters  of  the  canal  and  those  of  the  river 
are  commingled,  to  a  height  suitable  for  the  purpose  of 
carrying  boats  across  the  river  and  supplying  a  head  of 
water  upon  the  lower  level,  called,  in  the  pleadings,  "  the 
four-mile  level."  The  original  dam  is  a  substantial,  per- 
manent structure,  and  was  erected  about  the  year  1828.  In 
1845,  when  the  canal  was  enlarged,  the  company  placed  on 
the  top  of  the  dam,  planks  or  flash-boards,  attached  by 
means  of  iron  pins,  so  as  to  be  capable  of  being  put  on  or 
taken  off,  at  pleasure,  that  they  might  be  used  or  dispensed 
w^ith,  as  occasion  might  require. 

McFarlan  is  the  owner  of  a  rolling-mill  and  iron- works, 
situate  on  the  Rockaway  river,  a  short  distance  above  the 
place  where  the  canal  crosses  the  river.  His  works  are 
driven  by  the  waters  of  the  Rockaway,  taken  from  the 
river  a  few  hundred  feet  above  the  intersection  of  the 
canal  with  the  river,  and  discharged  again  into  the  river 
above  that  point. 

The  defendants  do  not  deny  the  complainants'  right  to 
maintain  that  part  of  the  dam  which  is  permanent.  The 
controversy  relates  solely  to  the  maintenance  of  flash- 
boards  on  the  permanent  structure  during  the  boating 
season,  for  the  purpose  of  keeping  the  water  to  the  requisite 
height  in  the  level  eastward  of  the  guard-lock,  and  it  is 
undisputed  that  when  the  flash-boards  are  on,  and  the  dam 
full,  the  water  is  thrown  back  on  the  wheel  of  the  rolling- 
mill  in  such  a  manner  as  greatly  to  interfere  with  its  use. 

In  June,  1875,  McFarlan  leased  the  rolling-mill  to  Wyn- 
korp  &  O'Conner,  for  the  term  of  two  years.  The  tenants, 
finding  the  use  of  the  water-wheel  of  the  mill  impeded  by 
the  back-water,  on  the  26th  of  July,  by  the  direction  of 
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McFarlan,  removed  the  flash-boards  from  the  company's 
dam.  The  flash-boards  having  been  immediately  replaced, 
the  defendant,  on  the  next  day,  again  removed  them. 
Thereupon,  this  bill  was  filed  for  an  injunction  to  restrain 
the  defendants  from  interfering  with  the  complainants  in 
rebuilding  and  maintaining  the  said  dam,  with  the  flash- 
boards  thereon.  A  temporary  injunction  was  granted,  and, 
on  final  hearing,  on  the  advisory  opinion  of  the  vice-chan- 
cellor, the  injunction  was  dissolved,  and  the  bill  dismissed, 
from  which  decree  this  appeal  was  taken. 

The  complainants  rest  their  prayer  for  relief  on  a  claim 
of  a  right  to  increase  the  height  of  their  dam  during  the 
navigation  season,  by  the  addition  of  flash-boards  eight 
incites  in  width.  On  the  argument,  it  was  sought  to  deduce 
this  right  from  several  considerations. 

The  complainants  invoke  the  doctrine  of  equitable 
estoppel  from  the  long  acquiescence  by  McFarlan  in  the  use 
of  the  flash-boards,  and  the  fact  that  he  was  a  director  of 
the  canal  company  when  its  lease  was  made  to  the  other 
complainant. 

The  complainants  also  set  up  a  right  in  themselves  to 
hold  the  water  at  the  height  at  which  it  will  be  held  by 
flash-boards,  and  to  flood  the  lauds  of  McFarlan  to  that 
extent,  by  prescription  arising  from  a  use  of  more  than 
twenty  years. 

I  do  not  deem  it  necessary  to  examine  either  of  these 
grounds  for  relief,  inasmuch  as,  in  the  judgment  of  this 
court,  the  decision  of  this  case  should  be  placed  on  another 
and  a  distinct  ground,  founded  on  the  rights  of  the  canal 
company  under  its  charter. 

The  charter  of  the  company  was  granted  in  1824.  By 
the  constitution  of  this  state,  in  existence  at  that  time,  it 
was  competent  for  the  legislature  to  authorize  the  taking  of 
the  property  of  private  individuals  for  public  uses  without 
compensation  first  made.  Den  v.  Morris  Canal  Co.,  4.  Zab. 
687.  This  charter  is  irrepealable,  and  created  a  contract 
which  is  incapable  of  alteration  or  repeal  by  the  legislature. 
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except  by  mutual  consent.  In  fact,  no  effort  has  ever  been 
made  to  effect  any  change  in  it  in  the  respects  which  are 
material  to  the  present  case.  It  is  unaffected  by  the  pro- 
vision of  the  constitution  of  1844,  which  interdicts  the 
taking  of  property  by  private  corporations  for  public  use 
without  compensation  first  made.  Const.  1844^  ^^^'  J^^,  § 
VU^  ^9.  A  state  constitution  is  a  law  within  the  mean- 
ing of  that  clause  of  the  constitution  of  the  United  States 
which  ordains  that  "  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts."  Dodge  v.  Woolsei/,  18  How. 
331;  R.  JR.  Co.  v.  Mcaure,  10  Wall.  511.  The  company's 
charter,  and  the  powers  and  privileges  therein  granted,  con- 
tinue, notwithstanding  the  change  of  policy  adopted  by  the 
constitution  of  1844,  and  possess  equal  vitality  with  respect 
to  acts  done  by  the  company  under  it  after  the  constitution 
of  1844  became  the  fundamental  law,  as  if  done  before  the 
adoption  of  that  instrument. 

That  the  charter  of  this  company  authorizes  the  taking 
and  appropriation  of  property  of  private  individuals  for  its 
use,  at  the  will  of  the  company,  and  without  compensation 
therefor  first  made,  seems  to  me  to  be  too  clear  for  success- 
ful denial. 

The  fifth  section  of  the  act  authorizes  the  company  to 
construct  a  canal  or  artificial  navigation,  to  connect  the 
waters  of  the  Delaware  river,  near  Easton,  with  the  tide- 
waters of  the  Passaic  river,  with  all  the  locks  and  works 
necessary  for  the  use  of  said  canal.  It  further  provides 
that  it  should  be  lawful  for  the  said  company  to  enter,  from 
time  to  time,  and  upon  all  times,  upon  all  lands,  whether 
covered  with  water  or  not,  for  the  purpose  of  exploring  or 
surveying  the  route  or  routes  of  said  canal,  and  locating  the 
several  works,  as  above  specified,  doing  thereunto  no 
unnecessary  damage;  and  w^hen  the  said  route  or  routes 
shall  have  been  fixed  upon,  and  its  several  works  located  by 
its  president  or  directors,  or  a  majority  of  them,  and  a 
survey  thereof  deposited  in  the  office  of  the  secretary  of 
state,  it  should  be  lawful  for  them,  and   for   any   agent, 
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superintendent,  engineer,  contractor,  or  any  person  or  per- 
sons employed  in  the  service  of  said  corporation,  at  any 
time,  to  enter  upon,  take  possession  of,  and  use  all  and 
singular  such  lands,  waters  and  streams,  subject  to  such  com- 
pensation to  be  made  therefor  as  is  thereinafter  directed. 

By  the  sixth  section  it  was  enacted  that,  where  lands, 
waters  and  streams,  that  may  be  useful  for  such  canal,  shall 
not  be  made  a  free  gift  by  their  owner  or  owners,  to  the 
said  company,  then  the  company  shall  pay  to  the  owner  or 
owners  such  compensation  as  shall  be  mutually  agreed 
upon  ;  and,  in  case  of  disagreement  in  relation  to  the  value 
of  such  lands,  waters  and  streams,  it  should  be  lawful  to  and 
for  the  aforesaid  president  and  directors,  from  time  to  time, 
and  at  all  times,  to  cause  a  survey  or  surveys,  and  map  or 
maps,  to  be  made  of  any  of  the  lands,  waters  and  streams 
in  their  estimation  requisite,  and  not  given  as  aforesaid,  and 
which  they  are  authorized  by  this  act  to  take  for  the  uses 
aforesaid,  and  to  exhibit  the  same  to  one  of  the  justices  of 
the  supreme  court  of  this  state,  who  is  required  to  appoint 
appraisers,  whose  duty  it  was  made,  if  requested  so  to  do,  by 
the  owner  or  owners  or  by  the  company,  to  make  a  just 
and  equitable  estimate  and  appraisal  of  the  value  of  the 
lands  and  damages  to  the  several  owners,  proprietors  or 
parties  interested  in  the  premises  so  required  for  the  pur- 
poses aforesaid  ;  and  it  was  provided  that  the  company  shall 
pay  or  tender  tlie  damages  so  assessed,  to  the  person  or 
persons  entitled  thereto,  and  immediately  thereupon  the 
estate,  right,  property  and  interest  in  and  to  the  premises  so 
appropriated,  described  and  appraised,  should  be  vested  in 
the  company,  to  be  by  them  held  so  long  as  they  shall  be 
used  for  the  purposes  of  said  canal. 

The  twentieth  section  provides  that  nothing  in  the  act 
should  be  taken  to  impair  the  right  of  any  person  to  an 
action  against  the  said  company,  for  damages  to  his  or  her 
water  rights,  lands,  tenements  or  hereditaments,  by  the 
erection  of  said  canal,  where  such  person  hath  not  been 
agreed  with  bv  the  said  company,  or  his  or  her  damages, 
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right  and  estate  satisfied  and  vested  in  the  said  company, 
under  the  previous  provisions  of  the  act;  and  the  twenty- 
seventh  section  enacts  that  the  twentieth  section  should  be  so 
construed  as  to  extend  to  the  damages  sustained  by  the  sub- 
sequent operations  of  the  company,  from  time  to  time,  as 
the  same  may  arise. 

By  force  of  these  charter  powers,  the  entry  upon,  occu- 
pation of  and  use  of  lands,  and  the  appropriation  of  waters 
necessary  for  the  use  of  the  canal,  as  from  time  to  time  may 
be  determined  upon  by  the  company,  is  made  lawful.  The 
title  to  lands  so  taken,  and  the  right  to  the  waters  so  appro- 
priated, do  not  finally  vest  in  the  company,  until  compensa- 
tion be  made ;  but,  nevertheless,  the  occupation  and  use 
thereof  are  lawful,  leaving  the  damages  sustained  by  the 
injured  parties  to  be  recovered  in  the  manner  pointed  out 
by  the  act,  by  actions  at  law,  if  the  amount  of  compensa- 
tion to  be  paid  has  not  been  ascertained  by  the  appraise- 
ment of  commissioners  appointed  as  prescribed  by  the  act. 

This  construction  was  placed  on  the  company's  charter 
by  Chief-Justice  Ewing,  as  early  as  1830  {Kough  v.  Darcey, 
6  Hal.  237),  and  was  emphatically  endorsed  in  the  judg- 
ment of  the  supreme  court  in  Den  v.  Morris  Canal,  4-  Ziah. 
587.  The  case  last  cited  is  a  precedent  directly  in  point. 
It  was  an  action  of  ejectment  to  recover  lands  occupied  by 
the  company  for  its  canal,  where  no  agreement  for  the  use 
of  the  lands,  and  no  legal  assessment,  payment  or  tender  of 
the  damages  by  the  company  had  been  made.  The  court 
held  that  upon  the  true  construction  of  its  charter,  tlie 
company  had  authority  to  take  and  use  the  land,  and  con- 
struct their  canal  upon  it,  without  any  agreement  with  the 
owner  therefor,  or  assessment  and  payment,  or  tender  of 
damages,  and  that  ejectment  would  not  lie;  that  the  com- 
pany was  not  a  wrong-doer  in  taking  possession  under  such 
circumstances,  and  that  the  plaintift"'s  remedy  was  by  action 
for  compensation  under  the  twentieth  section  of  the  charter, 
and  not  by  ejecting  the  company  from  the  premises. 
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The  injury  which  McFarlan  sustained  by  back-water,  is 
one  which  the  company  was  authorized  by  its  charter  to  do, 
if  it  resulted  from  the  construction  of  its  canal,  and  for 
which  the  injured  party's  only  redress  is  by  action  for  dam- 
ages. The  depreciation  or  diminution  in  value  of  adjacent 
property,  not  actually  occupied,  caused  by  back-water,  is  a 
taking,  within  the  meaning  of  an  act  of  the  legislature,  of 
this  character.  Glover  v.  Poivell,  2  Stock.  211;  Trenton 
Water  Power  Co.  v.  Itaff,  7  Vr.  335.  The  language  of  the 
charter  leaves  no  doubt  on  this  subject.  The  fifth  section 
gives  the  company  power  to  enter  upon,  take  possession 
of,  and  use  all  and  singular  such  lands,  waters  and  streams, 
as  may  be  necessary  for  the  construction  and  use  of  its 
canal,  subject  to  the  compensation  in  the  act  directed.  The 
twentieth  section,  which  provides  for  the  means  of  obtain- 
ing compensation,  impliedly  gives  a  right  of  action  to  the 
person  injured,  for  damages  to  his  or  her  water  rights,  as 
well  as  to  his  lands,  tenements  and  hereditaments,  arising 
from  the  construction  of  the  canal;  and  the  twenty-seventh 
section  extends  that  remedy  to  damages  sustained  by  the 
subsequent  operations  of  the  company,  from  time  to  time, 
as  the  same  may  arise.  In  construing  the  twentieth  section, 
Chief-Justice  Ewing,  in  Kough  v.  Darcey,  remarks  that  "  In 
the  first  place,  this  section  embraces  all  persons  who  may 
sustain  injury  or  suffer  damage  in  lands,  tenements,  here- 
ditaments and  water  rights,  by  the  erection  of  the  canal,  in 
whatsoever  mode  such  injury  or  damage  may  accrue, 
whether  direct  or  indirect,  immediate  or  consequential, 
whether  by  actual  occupation,  or  b}^  remote  deteriora- 
tion ;  in  the  second  place  it  covers  the  same  extent  of 
damages,  right  and  estate,  which  are  provided  for  and 
which  may  be  satisfied  by  or  vested  in  the  company,  in 
virtue  of  the  previous  sections."  The  same  views  with 
regard  to  the  company's  rights  under  its  charter,  are 
expressed  by  Mr.  Justice  Elmer,  in  Den  v,  Morris  Canal, 
ubi  supra.  Referring  to  the  observation  of  Chief-Justice 
Ewing,  above  quoted,  and  speaking  of  the  twentieth  section 
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of  the  charter,  he  says  :  "  It  is,  therefure,  one  of  the  modes 
of  compensation  directed  by  the  act,  authority  being  thus 
given  to  the  company  to  take  possession  and  use  the  requi- 
site land,  subject  to  being  sued  by  the  proprietor  for  such 
damages  as  he  thereby  sustained,  incUiding  the  taking  from 
him  his  estate  therein,  unless  he  thought  proper  to  agree 
upon  the  proper  compensation,  or  to  await  an  assessment, 
it  follows  as  a  necessary  construction,  that  the  taking  and 
using  was  meant  to  be  absolute,  and  not  subject  to  be 
afterwards  disturbed.  The  taking  and  using  subjected  the 
compan}^  to  be  called  upon  for  compensation,  at  the  option 
of  the  proprietor,  to  the  whole  extent  of  the  injury  done  to 
his  possession  and  estate,  by  means  of  a  suit  at  law,'"  The 
same  learned  judge,  speaking  on  the  subject  of  the  rights 
of  the  company  under  its  charter,  in  lands  appropriated  to 
its  use  in  constructing  its  canal,  says  :  "  It  being  established 
that  the  preliminary  survey  was  sufficient,  and  that,  by  the 
true  construction  of  the  charter,  the  company  have  author- 
ity to  take  and  use  the  land,  that  is,  to  construct  their  canal 
upon  it,  before  any  agreement  was  made  with  the  OAvner,  or 
any  assessment  or  tender  of  the  damages,  subject  to  the 
liability  of  being  sued  for  the  damages  thus  occasioned,  I 
think  it  follows,  as  a  necessary  implication,  that  the  owner 
cannot  recover  the  possession  by  action  of  ejectment.  Such 
an  action  is  not  an  action  for  the  recovery  of  damages, 
within  the  meaning  of  the  twentieth  section.  It  would  be 
absurd  to  suppose  that  the  legislature  meant  to  give  the 
company  a  right  to  take  the  land,  and  construct  the  canal 
upon  it,  and,  upon  failure  to  obtain  a  valid  assessment  of 
the  damages,  subject  the  whole  work  to  be  destroyed  by 
permitting  a  part  of  it  to  be  taken  from  their  possession, 
and  filled  up  or  otherwise  obstructed." 

In  the  first  of  the  cases  cited,  it  was  held  that,  in  taking 
property  for  the  construction  of  its  canal,  the  company 
could  not  be  regarded  as  a  trespasser  for  the  purposes  of  an 
action  by  the  injured  party,  for  compensation.  In  the  other 
case,  it  was  considered  that  an  entry  on  lands,  without  the 
47 
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consent  of  the  owner,  or  payment  or  tender  of  damages,  did 
not  make  the  company  a  trespasser  for  the  purposes  of  an 
action  of  ejectment.  In  both  cases,  the  taking  and  posses- 
sion were  regarded  as  lawful,  and  the  only  remedy  for  the 
injuries  consequent  thereupon,  arising  either  from  the 
actual  occupation  of  lands,  or  from  the  injurious  effects 
upon  water  rights,  and  whether  the  damages  were  direct  or 
consequential,  was  by  action. 

Following  these  precedents,  and  guided  by  the  true  con- 
struction of  the  company's  charter,  it  is  manifest  that  these 
defendants  cannot  resort  to  the  means  of  redress  they 
sought  to  adopt.  They  claim  a  right  to  abate  a  private 
nuisance,  by  removing  a  portion  of  the  company's  dam. 
The  foundation  of  the  right  to  abate  is,  the  unlawfulness  of 
the  structure  complained  of.  That  foundation  does  not 
exist.  The  charter  of  the  company  authorizes  and  legalizes 
the  erection  of  works  of  the  character  complained  of,  and 
provides  another  mode  of  redress  for  private  injuries,  as  the 
only  means  of  relief.  And  it  was  competent  for  the  legis- 
lature, at  the  time  this  charter  was  granted,  to  confer  upon 
a  corporation  the  powers  and  privileges  granted  to  this 
company. 

In  the  pleadings,  the  right  of  the  complainants  under 
their  charter  to  erect  this  dam  as  it  was  constructed,  is  dis- 
tinctly put  in  issue.  The  complainants,  in  their  bill,  set  out 
the  charter  of  the  company,  and  the  supplements  thereto, 
and  aver  that  "  the  said  Morris  Canal  and  Banking  Com- 
pany, under  and  by  virtue  of  the  power  and  authority  con- 
ferred upon  it  by  the  said  act  of  incorporation,  and  the 
several  supplements  thereto,  was  fully  authorized  and 
empowered  to  erect  and  maintain  said  dam  for  the  purposes 
aforesaid." 

The  defendants,  in  their  answers,  insist  that  "  the  said 
Morris  Canal  and  Banking  Company  never  acquired  any 
right,  either  by  its  said  act  of  incorporation,  or  by  any  of 
the  supplements,  or  amendments  thereto,  or  in  any  other 
way,  to  dam  said  river  at  said  point  of  intersection,  for  any 


4  Stew.  NOVEMBER  TERM,  1879.  729 


Lehigh  Valley  E.  R.  Co.  v.  McFarlan. 


other  purpose  than  simply  that  of  floating  the  boats  through 
said  river ;  and  that  neither  said  complainant,  the  Morris 
Canal  and  Banking  Company,  nor  the  Lehigh  Valley  Rail- 
road Company,  ever  acquired,  in  any  manner  whatever,  as 
Against  any  riparian  proprietors,  either  above  or  below  the 
said  canal  dam,  the  right  to  use  said  dam  for  the  purpose 
of  creating  or  maintaining  a  reservoir  or  feeder  for  the 
^  four-mile  level '  of  said  canal,  and  have  never  acquired  any 
right,  for  any  purpose,  to  back  or  dam  the  waters  of  said 
river  upon  the  said  tract  of  land  of  the  defendant,  Henry 
McFarlan,  or  to  impede  the  natural  flow  of  the  waters  in 
«aid  river  along  said  tract  of  land,  or  in  said  tail-race,  and 
have  no  right  whatever  to  dam  said  water,  or  to  raise  said 
«anal  dam  higher  than  the  top  of  the  wooden  sill  or  string- 
piece  of  said  canal  dam." 

The  evidence  taken  for  the  final  hearing,  shows  that  the 
dam,  with  the  addition  of  flash-boards  above  the  substantial 
structure,  is  necessary  to  an  adequate  supply  of  water  to  the 
lower  level,  and  indispensable  to  the  operations  of  the  canal. 
The  proof  shows  that,  without  the  flash-boards,  the  naviga- 
tion of  the  canal  by  boats  of  the  draught  to  which  the  canal, 
after  its  enlargement,  was  adapted,  would  be  permanently 
stopped  over  that  level,  and  that  no  less  than  seventy-three 
loaded  boats  were  grounded  on  that  level  while  this  supply 
vf  water  was  cut  off  by  the  act  of  the  defendants. 

Considering  the  character  of  the  complainants'  rights, 
and  the  nature  and  extent  of  the  injury,  public  and  private, 
that  will  result  from  the  proposed  interference  with  a  great 
public  work,  this  is  plainly  a  case  requiring  the  interposition 
of  chancery. 

The  decree  appealed  from  should  be  reversed,  and  a  per- 
petual injunction  decreed  in  accordance  with  the  prayer  of 

the  bill.  - 

Decree  unanimously  reversed. 
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The  Lehigh  Valley  Railroad  Company,  appellants, 
Henry  McFarlan  and  others,  respondents. 

1.  The  appropriate  relief  against  successive  suits  by  the  same  plain- 
tiff for  damages  arising  from  an  injury  which  is  continuous,  is  by 
application  for  the  consolidation  of  actions,  or  for  a  stay  of  proceed- 
ings, and  not  by  bill  in  chancery,  unless  the  right  in  controversy  haa 
once  been  determined  adversely  to  the  plaintiff. 

2.  A  bill  of  peace,  enjoining  a  litigation  at  law,  is  allowable  only 
when  the  complainant  has  already  satisfactorily  established  his  right  at 
law,  or  where  he  claims  a  general  and  exclusive  right,  and  the  persons 
who  controvert  it  are  so  numerous  that  the  endeavor  to  establish  the 
right  by  actions  at  law  would  lead  to  vexatious  and  oppressive  litigation 
and  renders  an  issue  under  the  direction  of  the  court  indispensable  to 
embrace  all  the  parties  concerned,  and  to  avoid  multiplicity  of  suits. 

3.  It  is  not  indispensable  that  the  defendants  shall  have  a  co-exten- 
sive common  interest  in  the  right  in  dispute,  or  that  each  shall  have 
acquired  his  interest  in  the  same  manner  or  at  the  same  time;  but 
there  must  be  a  general  right  in  the  complainant,  in  which  the  defend- 
ants have  a  common  interest,  which  may  be  established  against  all  who 
controvert  it,  by  a  single  issue. 

4.  The  rule  with  regard  to  multifariousness,  whether  arising  from 
the  misjoinder  of  causes  of  action,  or  of  defendants  therein,  is  not  an 
inflexible  rule  of  practice  or  procedure,  but  is  a  rule  founded  in  gen- 
eral convenience,  which  rests  upon  a  consideration  of  what  will  best 
promote  the  administration  of  justice  without  multiplying  unnecessary 
litigation  on  the  one  hand,  or  drawing  suitors  into  needless  and  unnec- 
essary expense  on  the  other. 

5.  The  Morris  canal  enters  into  and  crosses  the  Rockaway  river  at 
Dover.  The  crossing  is  effected  by  means  of  a  dam  in  the  river,  which 
holds  the  water  at  the  place  of  crossing  at  a  height  suitable  to  carry 
boats  across  the  river  and  to  supply  a  head  of  water  in  the  lower  level 
of  the  canal.  M.  is  the  owner  of  a  rolling-mill  situate  on  the  Rock- 
away  river  and  driven  by  its  waters,  which,  after  passing  the  water- 
wheel,  are  discharged  into  the  river  above  the  canal  dam.  H.  is  the 
owner  of  a  grist-mill,  saw-mill  and  forge  situate  on  the  river  below  the 
canal  dam  and  driven  by  the  waters  of  the  river.  V.  and  W.  were 
the  lessees  of  H.'s  mills  and  forge.  M.  sued  the  company  for  injuries 
arising  from  back-water  upon  the  wheel  of  his  rolling-mill.  H.  and 
his  tenants  also  brought  suits  to  recover  damages  for  diversion  of  the 
water  from  the  mills  and  forge.  The  company  filed  a  bill  of  peace,  to 
enjoin  the  prosecution  of  said  suits,  and  for  the  determination  of  the 
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■rights  of  the  parties  resj^ectively  in  one  suit,  to  be  prosecuted  under 
the  direction  of  the  court  of  chancery.  The  charter  of  the  company 
authorized  the  appropriation  of  private  property  to  its  use  without 
compensation  first  made,  and  gave  to  individuals  who  were  injured 
thereby  a  right  of  action  to  recover  compensation  for  their  injuries. — 
Seld,  that  there  did  not  appear  to  be  such  a  unity,  either  in  the 
grounds  on  which  the  several  actions  of  the  defendants  rested,  or  in 
the  defences  proposed  to  be  made  thereto,  as  would  make  a  bill  of 
peace,  and  an  issue  thereunder,  the  appropriate  method  of  settling  the 
■questions  involved. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Jjehigh  Valley  R.  R.  Co.  v.  McFarlan,  3  Stew.  135. 

Mr.  Thomas  N.  Mc  Carter,  for  the  appellants. 

I.  The  authorities  are  abundant  to  show  that,  in  such  a 
■case,  equity  will  interfere  to  prevent  multiplicit}'  of  suits. 
Kerr  on  In),  p.  135  §§  W,  50  ;  2  Story's  Eq.  §§  853,  854- ;  High 
on  Inj.x>-  35  §  53 ;  Eden  on  Inj.  [Wheeler's  Am.  ed.) pp.  4-16, 
417 ;  New  Elme  Hospital  v.  Anderson,  1  Vern.  176 ;  Lord 
Tenham  v.  Herbert,  2  Atk.  4-S3  ;  Phillips  v.  Hudson,  L.  R.  [2 
<Jh.  App.)  243 ;  Sheffield  Water  Works  Co.  v.  Yeomans,  L.  R. 
{2  Ch.  App.)  8 ;  Trustees  of  Huntington  v.  Nicoll,  3  Johns. 
'602;  Nichollv.  Huntington,  1  Johns.  Ch.  166-175;  Cross  v. 
Burcham,  1  Black  {U.  S.)  352-358;  Eldridge  v.  Hill,  2  Johns. 
Ch.  281 ;  Powell  v.  Powis,  2  You.  ^  Jer.  158,  and  cases  cited 
in  note  ;   Thompson  v.  Engle,  3  Gr.  Ch.  271. 

The  chancellor,  in  his  opinion,  relies  largely  on  the  case 
of  Eldridge  v.  Hill,  2  Johns.  Ch.  281,  as  authority  for  his 
position  in  this  case.  That  was  a  controversy  between  two 
individuals  only,  and,  although  the  complainant  was  har- 
iissed  by  successive  suits,  the  chancellor  held  that,  because 
the  controversy  was  between  two  individuals  only,  a  bill  of 
peace  to  prevent  multiplicity  of  suits  would  not  be  allowed. 
It  is  respectfully  submitted  that,  even  in  that  case,  equity 
«hould  have  interfered  to  prevent  oppressive  and  vexatious 
iitisration.  Nothins:  is  more  common  than  for  courts  of 
equity  to  entertain  bills  for  account  and  injunction  in  cases 
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of  waste,  and  in  other  cases,  to  prevent  multiplicity  of  suits,, 
where  the  dispute  is  between  two  individuals  only  (see 
1  Story's  Eq.  §§  517,  518),  and  that,  too,  when  the  title  and 
even  the  possession  is  in  dispute.  But  this  is  not  a  mere 
dispute  between  two  individuals.  It  is  between  a  great 
corporation  exercising  franchises  of  a  public  nature,  in  con- 
nection with  a  great  public  work,  on  the  one  hand,  and  a 
number  of  persons  who  have  brought  eight  suits  at  law,, 
when  the  real  dispute  in  each  is  precisely  the  same,  Thera 
is  no  precise  number  of  persons  requisite  to  give  the  court 
jurisdiction;  the  whole  matter  is  within  the  sound  discre- 
tion of  the  court. 

The  learned  chancellor  cites,  with  approbation,  the  follow- 
ing language  of  the  supreme  court  of  Massachusetts,  in 
Ballou  V.  Inkahiiants  of  Mopkinton,  4-  Gray  32 Jf. :  "In  regu- 
lating the  rights  of  mill-owners  and  others  in  the  use  of  a 
stream,  whenever  numbers  of  persons  are  interested,  equity 
is  able,  by  one  decree,  to  regulate  their  respective  rights,  ta 
fix  the  time  and  manner  in  which  water  may  be  drawn,  and 
within  what  limits  it  shall  or  shall  not  be  drawn  by  all 
parties  respectively,  and  thus  it  is  peculiarly  adapted  to  the 
relief  sought  against  such  alleged  nuisance  and  disturbance,, 
and  affords  a  more  complete  and  adequate  remedy  than  can 
be  afforded  by  one  or  more  suits  at  law."  Lehigh  Valley 
R.  R.  Co.  V.  Society  ^c,  3  Stew.  162. 

Nor  does  it  excuse  the  oppressiveness  of  the  litigation  of 
which  we  complain,  that  complainants  removed  some  of  the 
suits  to  the  United  States  circuit  court.  There  is  no  dispute 
but  that  such  removals  were  proper  and  lawful,  and  the 
court  can  readily  see  how  it  was  necessarily  and  properly 
exercised  in  cases  such  as  these.  Complainants  had  the 
same  right  to  remove  the  causes  to  the  national  tribunal 
that  defendants  had  to  sue  in  the  local  courts.  The  exercise 
of  such  a  legal  right  cannot  excuse  conduct  on  the  part  of 
defendants  which  would  otherwise  be  oppressive  and  inequi- 
table, nor  will  this  court  visit  any  penalty  or  disability  on. 
the  party  who  exercises  such  right. 
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Nor  is  it  any  answer  to  our  claim  to  say  that  the  suits  of 
defendants,  sought  to  be  enjoined,  are  mere  "skirmishing 
for  position,"  as  the  chancellor  terms  it.  The  courts  of  this 
state  are  not  maintained  for  an}'  such  purpose,  and  the  sug- 
gestion that  the  process  and  machinery  of  our  tribunals  of 
justice  may  be  used  for  any  such  purpose,  shows  an  addi- 
tional reason  why  such  conduct  should  be  restrained. 

II.  As  to  multifariousness. 

The  right  of  complainant  is  common  against  all  the 
defendants.  The  right  of  each  defendant  rests  on  a  com- 
mon foundation,  viz.,  the  right  as  riparian  owner  to  enjoy 
the  use  of  water  on  his  land  without  hindrance  or  diversion. 
Thus  far  the  suit  is  clearly  not  objectionable.  But  the 
claim  is  made  that  the  complainant  alleges  an  equitable 
defence  to  McFarlan's  claim  that  does  not  apply  to  the 
claims  of  the  other  defendants.  This  is  not  a  valid  objec- 
tion. See  N.  Y.  ^  N.  H.  E.  R.  Co.  v.  Schuyler,  8  Abb.  Pr. 
66;  S.  a,  17  N.  Y.  692,  604;  Powell  v.  Powis,  1  You.^Jer. 
168,  166,  cited  above ;  see  note,  also.  See,  also,  Brinker- 
hqff  V.  Brown,  6  Johns.  Ch.  139 ;  Hammond  v.  Hud.  Ew. 
Machine  Co.,  W  Barb.  378 ;  Boyd  v.  Hoyt,  6  Paige  78; 
Spaulding  v.  Mc Govern,  10  N.  B.  R.  188 ;  Way  v.  Bragaw, 
1  C.  E.  Gr.  213  ;  Randolph  v.  Daly,  1  C.  E.  Gr.  313  ;  Hicks 
v.  Campbell,  4.  C.  E.  Gr.  183;  3Ia.rselis  v.  3Iorris  Canal  Co., 
Sax.  31. 

The  cases  of  Brinkerhof  v.  Brown,  Hammo7id  v.  Hudson 
River  Machine  Co.,  Boyd  v.  Hoyt,  above  cited,  and  the  case 
of  Fellows  V.  Fellows,  4  Cow.  682,  show  that  when  main- 
taining a  bill  will  prevent  a  multiplicity  of  suits,  a  demur- 
rer for  multifariousness  is  not  looked  on  with  favor.  See 
Story's  Eq.  PI.  §§  12^,  271,  278;  Mayor  of  York  v.  Pilkiny- 
ton,  1  Atk.  282. 

III.  The  same  argument  and  authorities  which  show  that 
the  demurrer  will  not  lie  against  this  bill,  also  sustain  the 
point  that  there  is  equity  in  the  bill  to  sustain  the  injunc- 
tion, and  will  defeat  the  motion  to  dissolve  on  that  account. 
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TV.  The  only  remaining  question  is,  how  the  right  to 
maintain  the  injunction  is  affected  by  McFarhm's  answer? 
This  motion  is  on  behalf  of  McFarlan  alone.  McFarlan 
is  already  litigating  the  very  question  in  this  court.  His 
denial  of  our  equity  is  not  of  his  own  knowledge.  The 
other  defendants  can  derive  no  benefit  from  his  answer. 
There  is  not  in  Mr.  McFarlan's  answer  any  such  denial  of 
the  equity  of  the  bill  as  will  entitle  him  to  a  dissolution  of 
the  injunction. 

Mr.  F.  T.  M-elinghuysen,  for  appellants. 

The  defendants,  excepting  McFarlan  (who  has  answered), 
demur  to  the  bill  because  of  the  alleged  misjoinder  of 
McFarlan,  because  of  the  multifariousness  of  the  bill,  and 
because  of  want  of  equity  in  the  bill,  and  those  demurring  also 
move  to  dissolve  the  injunction  for  want  of  equity  in  the  bill. 

I.  The  case  of  those  demurring  considered. 

{a)  The  Halseys  could  not  take  advantage  of  the  mis- 
joinder of  McFarlan,  if  it  existed.  "  If  the  misjoinder  is 
of  parties  defendant,  those  only  can  demur  who  are  improp- 
erly joined."  Story's  Eq.Pl.  §  544-  "  ^  joinder  of  too  many 
persons  as  defendants  when  there  is  no  misjoinder  of  sub- 
jects, is  not  a  ground  of  demurrer  by  any  one  of  them 
against  whom  the  complai*nant  states  a  good  cause  of  action." 
New  Haven  R.  R.  Co.  v.  Schuyler,  17  N.  Y.  592.  If  the 
demurrer  means  that  the  Halseys  are  misjoined,  that  is 
simply  denying  the  equity  of  the  bill  as  against  them.  That 
we  will  consider  presently. 

(6)  Of  multifariousness.  "  Multifariousness  is  joining  in 
one  bill  several  matters  which  are  distinct  against  one  defend- 
ant, or  against  several  defendants."  Story's  Eq.  PL  %271.  It 
does  not  depend  on  the  number  of  defendants,  but  on  the 
matter  set  up  in  the  bill. 

The  bill  is  filed  by  the  complainants  for  the  single  pur- 
pose of  protecting  their  dam  across  the  Rockaway  at  Dover. 
If  the  Halseys,  because  the  dam  diverted  the  water,  and 
!McFarlan,  because  the  dam  backed  water  on  his   water 
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wheel,  threatened  to  tear  down  the  dara,  a  bill  to  enjoin 
both  the  Halseys  and  McFarlan  would  not  be  multifarious, 
and  would  not  be  so  although  they  had  different  reasons  for 
threatening  to  abate  the  dam.  Neither  is  a  bill  multifa- 
rious which  seeks  to  enjoin  the  same  parties  when  they 
seek  to  abate  the  dam  by  a  multitude  of  vexatious  suits. 
Whether  the  suits  are  vexatious,  we  will  see  presently. 

In  31ai/o7^  of  York  v.  Pilkington,  1  Atk.  S8£,  284. ;  Story's 
Eq.  PL  §  124.  125^  the  complainant  filed  a  bill  to  quiet  his 
right  of  fishing  in  the  river  Ouse  (complainant  here  files  a 
bill  to  quiet  his  right  to  essential  works  of  the  Morris  canal), 
against  a  number  of  defendants  who  claimed  several  rights 
as  lords  of  manor  and  occupiers  of  adjacent  lands  (the 
defendants  here  all  claim  in  severalty,  but  all  as  occupiers 
of  adjacent  lands,  and  there  is  less  diversity  in  this  case). 
Objection  was  made  (as  here)  that  there  was  no  privity  be- 
tween the  defendants.  On  demurrer,  the  court  sustained 
the  bill,  on  the  ground  "that  there  was  a  right  of  sole 
fishery  asserted  by  the  complainant  against  all  the  defendants, 
and  so  here.  Where  the  case  made  by  the  bill'  is  so  entire 
that  it  cannot  be  prosecuted  in  several  suits,  and  yet  each 
of  the  defendants  is  a  necessary  party  to  some  part  of  the 
case  as  stated,  neither  of  the  defendants  can  demur  for 
multifariousness,  or  for  a  misjoinder  of  causes  of  action  in 
some  of  which  he  has  no  interest."  Spaulding  v.  Mc Govern, 
10  N.  B.  R.  188;  Randolpk  v.  Daly,  1  C.  E.  Gr.  313. 

A  bill  is  not  demurrable  for  multifariousness  which  unites 
several  matters  distinct  in  themselves,  but  which  together 
make  up  the  complainant's  equity,  and  are  necessary  to 
complete  relief  Hicks  v.  Campbell,  4-  G-  ^-  ^''^-  ^^^-  ^ 
bill  is  not  to  be  treated  as  multifarious,  even  because  it 
joins  two  good  causes  of  complaint  growing  out  of  the 
same  transaction,  where  all  the  defendants  are  interested  in 
the  same  right.  Story's  JEq.  PL  §  S82.  Here  all  the 
defendants  claim  that  their  identical  riparian  right  as  land 
owners  on  the  Rockaway,  is  impaired  by  the  one  dam 
across  the  Rockaway. 
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It  is  well  settled  that  when,  as  in  this  case,  there  is  one 
person  defending  one  right  against  many  claiming  against 
it,  equity  will  interfere  and  determine  the  right  in  order  to 
prevent  vexatious  litigation  and  a  multiplicity  of  suits. 
High  on  Ivj.  f.  36  §  53 ;  Tenham  v.  Herbert,  2  Atk.  4,83 ; 
Wood  V.  Monroe,  17  Mich.  238. 

[e)  We  now  consider  the  want  of  equity,  both  as  a  cause 
of  demurrer,  and  as  a  reason  for  dissolving  the  injunction 
on  the  motion  of  those  who  demur.  The  demurring 
defendants,  by  demurring,  admit — 

(1)  That  as  much  water  which  did  not  naturally  flow  to 
the  Rockaway  was  brought  into  that  river  as  was  diverted 
therefrom  by  the  dam,  in  consequence  whereof  no  diminu- 
tion in  the  water  in  said  Rockaway  river  below  the  dam  at 
Dover  was  occasioned  by  the  said  dam. 

(2)  They  admit  that  Joseph  Jackson  and  John  D.  Jack- 
son, under  whom  the  defendants  hold,  gave  the  canal 
company,  under  which  the  complainants  hold,  a  grant  in 
fee  in  the  nature  of  a  perpetual  lease  to  maintain  the  dam 
and  flash-boards. 

(3)  They  admit  an  adv^erse  enjoyment  for  more  than 
twenty  years,  of  the  dam  and  flash-boards,  by  complain- 
ants, and  those  under  whom  they  claim. 

(4)  They  admit  that  their  suits  are  brought  for  diverting 
the  water  from  the  Rockaway  at  Dover,  and  that  eight  suits 
at  law  (five  by  the  Halseys  and  three  by  the  McFarlans) 
have  been  brought  therefor  since  September,  1876,  none 
of  which  has  been  tried.  The  eight  suits  are  vexatious,  not 
only  by  reason  of  their  multiplicity,  but  because  it  is  true, 
as  admitted,  that  the  complainants  have  the  right  to  the 
water  of  the  Rockaway,  and  that  they,  the  defendants,  are 
not  in  any  way  damaged.  Of  course,  their  suits  are  only 
vexatious. 

[d)  But  the  complainants  have  this  further  equitable 
defence  of  the  dam,  which  cannot  be  set  up  at  law  :  Should 
the  complainants  plead  to  the  Halseys'  suits  at  law,  the  gen- 
eral issue  and  the  statute  of  limitations  (and  they  could  plead 
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nothing  more),  and  should  the  plaintiffs  at  law  prove  that 
for  twenty  years,  to  wit,  from  1852,  there  had  been  a  certain 
continuous  flow  in  the  river,  and  that,  as  laid  in  the  declara- 
tion in  1872,  the  water  had  been  diverted  and  diminished 
by  the  complainants,  the  plaintiffs  would  recQver.  ArchbolcVs 
Nisi  Prius  S26.  And  yet  they  would,  in  equity^  have  no 
right  to  recover,  for  the  reason  that,  prior  to  1852,  when  the 
presumptive  right  began,  the  complainants,  being  the 
defendants  at  law,  had,  by  legislative  authority,  saved  water 
at  Hopatcong  and  elsewhere,  and  lawfull}'  (according  to  the 
adjudications  of  this  state)  turned  the  same  into  the  Rock- 
away,  and  are  under  no  greater  obligation  to  keep  the 
excess  of  water  in  the  Rockaway  uniform,  than  to  have  a 
uniform  depth  of  water  in  their  canal.  Had  the  declara- 
tions alleged  that  the  complainants  had  diverted  the  natural 
flow  of  the  river,  or  had  it  complained  of  a  diversion  of 
water  which  of  right  ought  to  have  flowed  in  said  river, 
proof  of  uniform  flowage  for  twenty  years  would  at  law  be 
held  to  be  proof  of  such  right.  Eor  form  of  declaration 
see  2  Chit.  PL  {17th  ed). 

n.  Mr.  McFarlan's  motion  to  dissolve  on  his  answer, 
considered. 

The  dam  was  constructed  in  1828,  and,  in  the  language 
of  the  answer,  "  was  suited  in  height  to  the  old  canal  and 
the  boats  first  in  use  thereon."  The  answer  further  says, 
that  the  canal  was  originally  constructed  to  be  navigable  by 
boats  bearing  only  eighteen  tons,  and  drawing  three  feet  of 
water.  In  1845  the  canal  was  made  Ave  feet  wider  and  one 
foot  deeper.  It  is  quite  clear  that  Mr.  McFarlan  has  no 
claim  against  the  canal  company,  but  we  are  told  that  we 
can  show  our  presumptive  title  at  law,  and  we  answer : 

TTT.  That  there  are  abundant  reasons  why  this  question 
between  the  canal  company  and  McFarlan  and  the  Halseys 
should  be  determined  in  equity,  and  that  the  complainants 
can   not,   according  to   law,   without  a    hearing    on    the 
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evidence,  be  turned  out  of  this  court.     Those  reasons  are 
these : 

(1)  The  canal  company  has  a  right  to  equitable  relief 
against  a  multiplicity  of  suits. 

(2)  The  Halseys,  by  their  demurrer,  admit  that  they  have 
no  cause  of  action,  because  they  admit  that  there  is  no 
diminution  in  the  waters  of  the  Rockaway,  and  yet  multiply 
suits  for  diminution ;  admit  that  the  canal  company  have  a 
grant  in  fee  that  binds  them;  admit  the  adverse  enjoj^ment 
for  thirty  years  by  the  canal  company. 

(8)  As  to  the  Halseys'  suits,  the  canal  companj^  has  the 
riglit  to  set  up  the  equitable  right  to  diminish  a  flow  in  the 
Rockaway  which  may  have  flowed  in  that  river  twenty 
years,  and  such  equitable  right  can  only  be  set  up  in  a 
court  of  equity. 

(4)  It  is  submitted  that  it  is  the  province  of  this  court  to 
retain  jurisdiction  of  the  question,  because  of  its  public 
character. 

The  canal  is  a  valuable  public  highway  in  which  all  the 
people  are  interested ;  it  is  a  unit.  Take  the  water  out  of 
it  at  Dover,  and  it  is  valueless.  It  is  admitted  that  the 
company  has  a  right  to  a  dam  at  Dover.  It  is  admitted 
that,  in  low  water,  it  has,  for  thirty  years,  placed  flash- 
bourds  on  that  dam.  This  court  can,  and  a  court  of  law 
can  not,  see  to  it  that  a  public  work  is  not  injured,  or 
public  travel  interrupted,  while,  at  the  same  time,  private 
rights  are  protected.  The  franchise  of  the  state  is  delegated 
for  the  benefit  of  the  people,  and  can  be  as  much  impaired 
by  suits  treating  the  company  as  trespassers  as  by  open 
violence.  High  on  Inj.  318  §§  570,  671,  572;  Lehigh  Valley  B. 
JR.  Co.  V.  Societg  ^c,  3  Stew.  IJfS. 

(5)  Mr.  McFarlan  has  sought  this  court,  and  he  cannot 
deny  its  jurisdiction.  The  canal  company  filed  a  bill 
against  McFarlan,  to  enjoin  him  from  removing  the  flash- 
boards.  McFarlan  filed  a  cross-bill,  asking  the  court  to 
determine  "  whether  the  company  had  the  right  to  main- 
tain, on  a  permanent  dam,  the  flash-boards  or  some  equiva- 
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lent."  Mr.  McFarlan  must  patiently  listen  for  the  answer 
of  the  court.  High  on  Inj.  §  >^7;  Conover  v.  Mayor  ^c,  25 
Barb.  531 ;  Orane  v.  Bunnell,  10  Paige  333. 

(6)  It  appears,  by  the  bill  and  answer,  that  the  canal,  in 
1845,  was  deepened  about  a  foot  by  raising  the  banks,  and 
so  raising  the  surface  of  the  water.  This,  of  course,  made 
the  raising  of  the  dam  indispensable.  And  the  defendant 
McFarlan  admits  that  the  flash-boards  were  used  in  1845, 
nnd  he  stands  by  and  sees  this  vast  expenditure  dependent 
on  the  elevation  of  the  water  in  the  canal  by  means  of  the 
dam,  and  is  equitably  estopped  from  suing  the  canal  com- 
pany for  damages  as  trespassers.  All  he  could  ever  have 
demanded  was  compensation.  Trenton  Water  Power  v. 
Chambers,  1  Stock.  4-71. 

(7)  The  case  is  still  stronger.  The  bill  charges,  and  the 
answer  admits,  that  McFarlan  was  a  director  of  the  canal 
company  from  1830  to  1883.  He  remained  a  director  until 
1859,  excepting  out  of  the  period  the  year  1848.  He  was  a 
director  eighteen  years.  The  bill  charges  specifically,  that 
he  knew  all  about  the  use  made  by  the  company  of  the  dam 
and  flash-boards,  and  he,  in  no  manner,  denies  it ;  that  he 
participated  in  the  action  for  the  enlargement  of  the  canal, 
and  he  does  not,  in  any  manner,  deny  it. 

It  can  hardly  be  claimed  that  a  director  can  expend  his 
constituents'  investments  in  eflecting  a  public  work,  and 
then  treat  the  work  as  a  nuisance  and  the  company  as  tres- 
passers. iTeither  can  it  be  claimed,  after  thirty-four  years, 
from  1845  to  1879,  that  the  director  who  attended  princi- 
pally to  the  financial  matters  of  the  company,  is  entitled  to 
an  ofifer  of  compensation. 

(8)  This  decree  should  be  reversed,  because,  while  it  was 
argued  before  the  chancellor,  a  case  involving  the  right  to 
the  flash-boards,  but  differing  from  this,  was  argued  before 
the  vice-chancellor,  and  erroneously,  we  insist,  by  him 
decided  against  the  canal  company's  right,  and  the  chan- 
cellor, having  signed  the  decree  adverse  to  the  right  of  the 
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canal  company,  as  advised  by  the  vice-chancellor,  felt  con- 
strained to  decide  the  case  argued  before  him  in  the  same 
manner,  so  that  his  two  decisions  should  harmonize.  The 
vice-chancellor,  who  did  not  hear  the  argument  in  the  suit 
against  McFarlan  and  the  Halseys,  virtually  decided  it. 
We  submit  it  is  the  right  of  the  citizen  to  have  the  court 
that  hears  a  cause  decide  it. 

(9)  The  case,  in  view  of  the  charter  of  the  company, 
shows  the  raultiplicitj^  of  suits  to  be  entirely  vexatious, 
having  no  basis,  and  that  there  is  nothing  to  be  tried. 

The  bill  avers  that  the  canal  was  constructed  in  pur- 
suance of  the  charter,  and  that,  in  constructing  the  canal  at 
the  locus  in  quo,  the  route  was  selected  therefor,  upon  which 
route  the  canal  was  located  and  made,  and  the  dam  con- 
structed, and  upon  which  route  the  canal  is  now  operated, 
all  of  which  is  admitted  by  the  answer. 

We  have,  then,  the  charter  and  its  supplements  admitted, 
that  the  canal  from  the  Delaware  to  the  Passaic,  through 
Dover,  was  constructed  under  it ;  that,  at  Dover,  the  dam 
was  located  and  made  on  the  route  selected. 

The  lifth  section  of  the  charter  gives  the  authority  to 
make  the  canal,  with  its  works,  and  gives  the  company, 
with  its  agents,  authority,  from  time  to  time,  to  enter  upon 
lands,  whether  covered  with  water  or  not,  for  the  purpose 
of  surveying  the  route  or  routes  for  the  said  canal  and 
locating  the  works.  And  when  the  route  shall  have  been 
fixed  upon,  which  is  to  be  evidenced  by  depositing  a  survey 
thereof  in  the  office  of  the  secretary  of  state,  then  it  shall  be 
lawful  for  the  company,  "at  any  time,  to  enter  upon  and 
take  'possession  of  and  use,  all  and  singular,  such  lands,  icaters 
and  streams,  subject  to  such  compensation  to  be  made  therefor 
as  is  hereafter  directed''  (P.  J..  1821,.  p.  160).  This  fifth  sec- 
tion does  not  require  the  quantity  of  land  to  be  stated  or 
the  height  of  the  dam  fixed.  The  rule  was  dij3erent  in 
Vail  V.  3Iorris  ^  Essex  R.  R.  Co.,  1  Zab.  189,  and  the 
supreme  court,  in  Den  v.  The  Morris  Canal  and  Banldng  Co., 
4.  Zab.  591,  calls  attention  to  the  distinction.    The  manner  in 
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which  compensation  is  to  be  made  is  fixed  by  sections  6 
and  20.  Kough  v.  Barcey,  6  Hal.  28 J,. ;  Ben  v.  Morris  Canal 
and  Banking  Co.  4-  Zab.  589. 

The  court  approve  the  construction  thus  given  the  char- 
ter of  the  Morris  Canal  and  Banking  Company  in  Hetfield 
V.  The  Central  Railroad  Company  of  New  Jersey^  5  Butch. 
675.  The  suit  provided  for  in  section  20,  being  for  com- 
pensation of  all,  direct  and  indirect,  immediate  and  conse- 
quential, injury,  whether  by  actual  compensation  or  remote 
deterioration.  It  covers  the  back-water  on  McFarlan's 
wheel.  It  comes  in  the  place  of  an  assessment,  and  the 
damages  covered  are  as  extensive.  Van  Schoick  v.  Bel.  ^■ 
R.  Canal  Co.,  Spen.  253. 

(2)  The  canal  company  has  a  charter  title  to  the  dam  at 
its  present  height,  under  the  power  of  eminent  domain,  and 
it  matters  not,  on  this  point,  whether  the  eight  inches  were 
added  in  1845  or  in  1857,  for  the  charter  title  of  the  com- 
pany accrued  at  once  whenever  it  was.  The  dam  was 
raised  by  the  company  in  the  exercise  of  a  charter  right, 
and  is,  as  raised,  a  lawful  structure  and  not  a  nuisance. 

(3)  I  submit  that  the  case  shows,  beyond  a  doubt,  that  the 
raising  of  the  dam  was  in  1845,  as  an  incident  to  the 
enlarged  capacity  of  the  canal,  and  this  the  Halseys,  by 
demurring,  admit.  The  company  in  this  view  sets  up  no 
lost  grant,  but  a  charter  title,  and  the  thirty  years  user  of 
the  dam  with  the  flash-boards  on,  claiming  under  this  title, 
even  were  it  defective,  makes  it  perfect. 

IV.  The  provision  of  the  charter  that  the  company  may 
take  and  hold  possession  under  the  provisions  of  the  fifth 
section,  subject  to  compensation,  is  clearly  constitutional. 
Should  it  be  claimed  that  it  was  not,  we  would  answer— 

(1)  Neither  McFarlan  nor  the  Halseys  can  raise  that  ques- 
tion, because  the  dam  has  existed  since  1828,  fifty  years, 
and  at  its  present  height  since  1845,  thirty-four  years; 
unquestionably  since  1857,  and  the  presumption  is  that  they 
have  received  their  compensation. 


742        COURT  OF  ERRORS  AND  APPEALS.      [31  Eq. 

Lehigh  Valley  R.  R.  Co.  v.  McFarlan. 

(2)  Mr.  McFarlan,  in  any  event,  could  not  justify  tearing 
down  an  ancient  dam,  which  had  existed  for  thirty  years, 
on  the  ground  that  the  provisions  of  the  law  under  which 
it  was  constructed  were  unconstitutional,  particularly  as 
that  law  has  twice,  by  the  supreme  court  of  the  state,  when 
considering  the  very  question  of  compensation,  been  decided 
constitutional.  Kough  v.  Darcey,  6  Hal.  28Jf.;  Den  v.  Mor- 
ris Canal,  4-  ^<^b.  589. 

(3)  The  Morris  canal  is  declared  to  be,  and  is  in  fact,  a 
public  highway,  and  the  state,  under  the  old  constitution, 
could  take  private  property  for  the  purposes  of  a  highway 
without  any  compensation.  Property  at  common  law  was 
held  under  this  reserved  right  in  the  sovereign.  The  right 
is  like  that  of  mining  and  navigating  streams,  which  at 
common  law  are  reserved.  So  the  constitution  of  1844, 
Art.  XI,  pi.  16,  provides  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  and  then 
adds,  "  but  land  rw&y  be  taken  for  public  highways,  as  here- 
tofore, until  the  legislature  shall  direct  compensation  to  be 
made."  But  the  property  in  this  case  is  not  taken  directly 
by  the  state,  it  is  taken  by  the  intervention  of  a  private  cor- 
poration, and  under  neither  the  old  constitution  nor  that 
of  1844  could  land  be  taken  by  a  private  corporation  with- 
out just  compensation.  The  old  constitution  of  New  Jersey 
made  the  common  law  of  England  the  law  of  this  state,  and 
under  it  a  citizen's  property  could  not  be  taken  by  a  private 
ccjrporation  without  just  compensation.  Scudder  v.  Trenton 
Del.  Falls  Co.,  Sax.  695.  The  old  constitution  does  not 
require  that  just  compensation  be  made  as  a  condition  pre- 
cedent to  taking  the  property.  And  the  supreme  court,  in 
the  two  cases  last  referred  to,  holds  that  not  necessary. 
Under  the  constitution  of  1844,  because  of  the  express  pro- 
vision of  Art.  IV,  Sec.  7,  pi.  9,  "  private  corporations  shall 
not  be  authorized  to  take  private  property  for  public  use, 
without  just  compensation  first  made  to  the  owners," 
payment  of  compensation  is  a  condition  precedent  to  the 
taking.     And  as  in  this  case  the  property  was  taken  thirty 
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years  ago,  and  has  since  been  enjoyed,  the  presumption  is 
that  the  condition  precedent  was  performed.  But  there  is 
no  provision  in  the  old  constitution  requiring  compensation 
to  be  Jirst  made.  The  change  in  the  constitution  has  no 
effect  on  a  charter  which  is  a  contract  made  prior  to  it. 
The  charter  of  the  Morris  Canal  Company  is  a  contract. 
Trustees  of  Dartmouth  College  v.  Woodward,  4-  Wheat.  518 ; 
Zabrislde  v.  Hackensaek  JR.  JR.  Co.,  3  C.  E.  Gr.  178.  The 
constitution  of  the  United  States,  Art.  I,  Sec.  10,  provides 
that  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts.  The  constitution  is  a  law  within  the  prohibition 
of  the  constitution  of  the  United  States.  10  Wall.  511 ;  R. 
R.  Co.  V.  McClure,  18  How.  331. 

Mr.  H.  C.  Pitney,  for  respondents. 

Let  us  inquire  in  what  cases,  and  upon  what  grounds, 
equity  will  restrain  suits  at  law.  JEden  on  Inj.  |;,  *i^;  2 
Stori/'s  Eq.  Jar.  §  875 ;  Kerr  on  Inj.  p.  *i^;  Smithurst  v. 
Edmmids,  1  Mc  Cart.  4.13. 

Laying  out  of  view,  as  we  may,  for  present  purposes,  the 
causes  of  bills  for  discovery  in  aid  of  a  defence  at  law,  and 
for  the  delivering  up  and  cancellation  of  instruments  to 
which  a  legal  defence  may  exist,  and  the  like,  we  may  say 
that  the  injunction  will  go  to  restrain  actions  at  law  only  in 
cases  where  (1)  a  good  cause  of  action  appears  at  law,  and 
(2)  where  no  good  defence  at  law  appears,  and  (3)  where  a 
good  equitable  defence  is  shown. 

A  prima  facie  case  at  law  must  be  shown,  else  there  is  no 
occasion  to  come  into  equity.  Kerr  on  Inj.  7;.  *17  et  seq.; 
Derbyshire  ^c.  B.  R.  v.  Serrell,  2  DeG.  ^  S.  353;  Arundel  v. 
Holmes,  4  Beav.  325;  Simpson  v.  Lord  Howden,  3  Myl. 
^  Cr.  99. 

A  bill  which  shows  a  good  defence  at  law  is  demurrable. 
Kerr  on  Inj.  *17 ;  High  on  Inj.  §  46;  Berrine  v.  Striker,? 
Baige  598;  Morse  v.  Hovey,  9  Baige  197;  N.  Y.  Dry  Dock 
Co.  V.  Am.  Life  Ins.  Co.,  11  Baige  384;  Mintum  v.  Farmers 
Trust  Co.,  3  Comst.  498;  Morris  Canal  ^  B.  Co.  v.  Dennis, 
48 
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1  Beas.  ^Jfi ;  Wooden  v.  Wooden.,  2  Gr.  Ch.  4^9;  Barnard  v. 
Willis,  Gr.  ^  Ph.  85 ;  Raioson  v.  Samuels,  Or.  ^  Ph.  161, 
170,  178. 

The  complainant  attempts  to  set  up  several  such  equitable 
defences.     I  will  consider  them  separately. 

I.  It  says,  that  said  dam  was  built  before  the  year  1830 
by  defendant's  father  and  predecessor  in  title,  and  has  been 
maintained  ever  since  by  the  canal  company  and  complain- 
ant for  the  purposes  of  the  canal,  and  that  a  right  has,  in 
this  manner,  by  adverse  use,  accrued  to  the  canal  company 
and  complainant  to  continue  to  maintain  it.  This  defence 
is  purely  a  legal  one,  available  at  law,  and,  if  true,  shows 
the  complainant  out  of  court.  Complainant  further  says 
that,  in  the  year  1845,  the  canal  company  widened  and 
deepened  its  canal,  and  from  and  after  that  time,  to  the  year 
1876,  at  its  free  will  and  pleasure,  and  without  any  hin- 
drance or  denial  by  defendant,  used  flash-boards  on  said  dam 
&c.     To  this  last  allegation  we  make  two  answers : 

First — We  say  it  shows  a  legal,  and  not  an  equitable, 
defence;  and. 

Second — It  is  denied  by  the  answer  under  oath,  and  is 
but  feebly  supported  by  the  affidavit  annexed  to  the  bill. 

A  contentious  use,  or  one  by  leave  ov  favor,  will  not  result  in 
any  right.  I  beg  leave  to  refer  to  my  brief  in  the  other 
suit  between  these  parties,  decided  by  Vice-Chancellor  Van 
Fleet,  and  recently  before  this  court,  for  the  reasoning  and 
authorities  on  this  part  of  the  case. 

n.  It  sets  up  the  pendency  of  a  suit  in  chancery,  brought 
by  complainant  against  defendant  in  1875,  to  restrain 
defendant  from  in  part  abating  said  dam,  and  says  that  the 
right  to  maintain  flash-boards  thereon  is  involved  in  that 
suit.  To  which  I  answer:  Suppose  it  is;  does  that  pre- 
vent defendant  from  bringing  an  action  for  damages  suffered 
by  reason  of  the  maintenance  of  said  flash-boards,  and  also 
fen"  maintaining  the  permanent  structure  at  an  unlawful  height  ? 
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Even  if  we  had  ourselves  filed  a  bill  in  this  court  to  abate 
the  dam,  such  suit  would  not  have  been  any  bar  to  an  action 
■at  law  to  recover  damages  for  its  maintenance.  Carlile  v. 
Cooper,  3  C.  K  Gr.  24.I ;  Waters  v.  Cooper,  Ibid.  But  the 
action  at  law  here  is  brought  for  damages  caused  by  the 
whole  structure,  and  not  the  flash-boards  alone.  If  we  show 
at  the  trial  that  the  permanent  structure  has  been  maintained 
higher  than  complainant  has  the  right  to  maintain  it,  we 
shall  recover  damages  on  that  account,  and  prevent  the 
acquisition  of  the  right  by  force  of  long  user.  But,  says 
complainant,  you  impliedly  admitted,  in  your  answer  and 
<;ro8S-bill  in  the  former  suits,  that  the  permanent  structure 
was  lawful.  To  which  we  reply,  that  our  pleadings  in  the 
former  suit  will  not  bear  such  construction,  and,  if  they  do, 
they  are  admissions  available  at  law,  and  will  have  as  much 
force  theix  as  here. 

in.  It  sets  up  that  defendant  was  a  director  in  the  canal 
company  up  to  1859,  and  knew  of  certain  changes  made  in 
the  planes  of  the  canal,  adapted  to  the  use  of  larger  boats, 
which  required  the  use  of  flash-boards  on  the  dam,  and 
acquiesced  in  such  changes.  This  allegation  (except  McFar- 
lan's  directorship)  is  not  supported  by  any  proof. 

But  one  of  the  counsel  in  the  court  below  took  ground 
not  broached  in  the  bill,  and  insisted  that  McFarlan's 
assumed  acquiescence  absolutely  barred  him  from  any  action 
at  law,  and  although  it  was  admitted  that  he  was  entitled 
to  compensation,  yet  he  could  not  treat  the  canal  company 
as  a  trespasser,  so  to  speak ;  and  Trenton  Water  Power  Co. 
V.  Chambers,  1  Stock.  ^71 ;  and  Kough  v.  Darcey,  6  Hal.  237, 
and  the  peculiar  character  of  the  canal  company's  charter, 
as  pointed  out  in  the  last  case,  were  relied  upon.  Xow,  in 
answer  to  this  argument,  made  in  writing  in  the  court 
below,  I  have  to  say  that  it  is  clear  that  McFarlan  can  not 
be  held  to  have  given  the  canal  company  a  parol  license  to 
raise  the  dam  in  question,  unless  he  knew  that  they  contem- 
plated   raising  it,  or  that  they  were  actually  engaged  in 
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raising  it,  or  that  the  change  in  the  operation  of  the  canal 
would  naturally  or  necessarily  result  in  raising  it.  See  De 
Busche  V.  Alt,  L.  R.  {8  Ch.  Div.)  316.  What  he  did  know 
about  it,  and  how  far  he  did  acquiesce  in  it,  appears  by  the 
answer,  and  has  been  already  commented  upon.  Without 
admitting  any  acquiescence  or  parol  license  on  McFarlan 's 
part,  I  proceed  to  consider  the  effect  of  a  'parol  license  if  it 
were  -proved  as  set  out  in  the  bill. 

The  case  of  Hetjieldv.  R.  R.,  5  Dutch.  57,  holds,  and  the 
case  of  Trenton  Water  Power  v.  Chambers,  1  Stock.  Jf71, 
admits,  that  the  supposed  parol  license  or  acquiescence  is 
no  defence  at  law;  and  see  the  cases  cited  in  the  dissenting 
opinion  of  Chief-Justice  Whelpley,  in  5  Dutch.  217,  whose 
views  afterwards  prevailed  in  the  court  of  errors. 

But  it  is  contended  that  the  parol  license  is  good  in  equity 
after  being  executed,  and  that  the  action  of  law  will  be 
enjoined.  Admitting  this,  for  argument's  sake,  the  ques- 
tion arises,  Upon  what  terms  will  chancery  enforce  the  parol 
license,  and  restrain  the  action  at  law  ?  And  the  answer  is 
found  in  the  two  cases  cited  by  counsel,  viz.,  lYenton 
Water  Power  v.  Chambers,  and  Central  Railroad  v.  Hetjield,  3 
C.  -K  Gr.  323.  In  the  first  case  relief  was  granted  upon 
the  terms  of  making  compensation.  In  the  latter  case  it  was 
asked  for  upon  that  distinct  ground,  and  the  bill  offered  to 
pay  what  the  court  should  deem  a  just  compensation  [3  C. 
E.  Gr.  325).  To  the  same  effect,  Trenton  Banking  Co.  v. 
McKelway,  4  Hal.  Ch.  81^. 

Tliere  is  no  pretence  in  this  bill  that  McFarlan  agreed,  as 
was  alleged  in  Hetfield's  case,  to  let  the  canal  company 
injure  his  property  without  being  paid  for  it.  Then  the  pal- 
pable defect  of  the  bill  in  this  case  is,  that  it  does  not  offer  to 
make  compensation.  Without  such  offer,  no  equity  is  made 
out.  Equitable  suits  to  enforce  parol  licenses  are  in  the 
nature  of  bills  for  specific  performance,  where  the  com- 
plainant must,  as  in  all  other  cases,  offer  to  do  what  is 
equitable. 


4  Stew.]  NOVEMBER  TERM,  1879.  747 

Lehigh  Valley  R.  R.  Co.  v.  McFarlan. 

Even  if  complainant  should  offer  to  make  compensation, 
this  court  would  permit  the  actions  at  law  to  proceed,  in 
order  to  ascertain  how  much  damage  has  already  been 
sustained.  Kough  v.  Darcey^  6  Hal.  237 ;  Seward  v.  Morris 
Canal  and  Banking  Co.,  3  Zab.  219,  tried  at  the  Morris  cir- 
cuit twice,  in  which  Seward  finally  recovered  damages 
against  the  company  on  an  ordinary  declaration  for  damages 
by  reason  of  back-water  flowage  caused  by  an  increase  in 
the  height  of  the  dam  across  the  outlet  of  Lake  Hopatcong. 
Hyerson  v.  Canal  Co.  3  Dutch.  J,£7,  4-  Dutch.  97. 

The  effect  of  the  20th  and  27th  sections  of  the  canal  com- 
pany's charter  is  to  leave  McFarlan,  in  this  cause,  just 
where  the  common  law  would  place  him,  if  the  ch  arter  had 
■been  passed  under  the  new  constitution.  His  remedy  is 
either  to  abate  or  apply  to  equity  for  an  injunction,  or,  by 
repeated  actions  at  law,  to  recover  damages  caused  by  back- 
water. The  relations  of  the  parties  to  each  other  are  pre- 
cisely the  same  as  that  of  ordinary  citizens.  This  has 
always  been  the  view  taken  by  the  courts  of  this  state. 
Reward  v.  Morris  Canal,  3  Zab.  219  ;  Hyerson  v.  Morris  Canal, 
i  Dutch.  97. 

It  seems  to  me  that  Cushinan  v.  Smith,  34-  Maine  24S,  was 
rightly  decided,  and  gives  the  clue  to  a  sensible  construc- 
tion of  the  canal  company's  charter.  The  power  to  enter 
and  take  possession  before  compensation  made,  was  given 
upon  condition  that  such  compensation  should  be  made 
■within  a  reasonable  time,  or  upon  demand.  Title  to  land  so 
taken  could  not,  according  to  the  6th  section  of  the  charter, 
vest  in  the  company  until  after  payment  of  the  amount 
awarded  as  a  compensation  therefor.  And  for  all  incidental 
and  consequential  injuries  the  company  are  made  liable  in  damages, 
us  often  as  the  same  may  occur,  to  be  recovered  by  the  common  law 
action  apjjropriate  to  the  case. 

Then,  as  to  the  constitutional  question.  The  mere  fact 
that  the  old  constitution  did  not  provide  in  terms  that 
private  property  should  not  be  taken  for  public  purposes 
without  compensation  made,  did  not  justify  the  legislature 
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in  attempting  to  give  authority  to  a  corporation  to  do  so^ 
The  legislature  had  no  power  to  give  such  authority,  even 
when  unshackled  by  written  constitutional  limitations. 
Gardner  v.  Newburgh,  2  Johns.  Ch.  162-166 ;  Bonaparte  v. 
a  ^  A.  R.  B.  Co.,  Bald.  C.  C.  205,  219;  Sinnickson  v.  John- 
son, 2  Gr.  Ch.  374.,  2  Harr.  129,  lJf2.  Southard  v.  Canal  Co., 
Sax.  518,  is  a  case  involving  the  construction  of  the  charter 
under  consideration,  as  applied  to  a  case  like  the  present; 
and  Chancellor  Yroom  would  have  granted  an  injunction  as 
to  so  much  of  the  land  flowed  as  had  not  been  paid  for,  if 
the  canal  company  had  not  given  security.  Sax.  52^.  So, 
in  Society  v.  Canal  Co.,  Sax.  157,  Chancellor  Vroom  would 
have  granted  an  injunction  if  the  right  to  divert  had  been 
set  up  and  persisted  in,  and  would  not  have  left  the  societj' 
to  its  remedy  at  law. 

The  charter  of  the  Camden  and  Amboy  Railroad  Com- 
pany, 2  Harr.  Comp.  p.  284-,  is  much  like  that  of  the  Morris 
Canal  Company.  Prepayment  is  not  made  a  requisite  ta 
the  right  of  entry  and  occupation  (section  11),  but  the  rail- 
road company  holds  the  land  "  subject  to  such  compensa- 
tion to  be  made  therefor  as  is  hereinafter  directed,"  and  the 
amount  of  the  award  is  made  a  lien  on  the  lands  taken 
(section  13).  Yet  an  injunction  was  granted  in  Bonaparte's 
case  against  taking  possession  until  payment  was  made  or 
secured.  The  rule  laid  down  by  Justice  Baldwin  was,  that 
the  payment  of  compensation  must  be  simultaneous  with  the 
disseizin  and  possession.  See  Cooley's  Const.  Lim.  560,  561. 
But  the  increase  in  the  dam  complained  of  here,  was  made 
after  the  new  constitution  was  adopted,  which  must  be  held 
to  be  an  amendment  or  supplement  to  the  canal  company's 
charter,  so  far  as  relates  to  any  supposed  right  in  practice 
to  take  property  without  making  compensation.  And  it 
was  such  an  amendment  as  the  people,  in  their  sovereign 
capacity,  had  power  to  make.  It  did  not  "  impair  the 
obli2:ation  of  the  contract"  contained  in  the  charter,  nor  did 
it  interfere  with  any  vested  rights.  It  affects  only  the 
remedy  of  both  parties.     Cooley  on  Const.  Lim.  pp.  285-292 y 
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361-S67.  Besides,  the  charter  of  the  canal  company  does 
not  authorize  or  contemplate  additions  to,  or  alterations  of, 
the  original  structure  of  the  canal  in  the  nature  of  new 
works,  such  as  are  now  under  consideration.  They  are  not 
covered  by  the  original  contract,  and  when  the  canal  com- 
pany attempts  to  execute  them,  it  must  do  it  according  to 
the  law  of  the  land,  which  requires  compensation  to  be 
made. 

However,  all  the  defendant  wants  is  compensation — com- 
pensation for  damages  already  sustained,  and  those  here- 
after to  be  sustained.  If  the  court  feels  disposed  to  so  far 
favor  the  complainant  as  to  allow  it  any  relief,  it  should  be, 
I  submit,  upon  the  following  terms,  or  their  equivalent : 

First — Payment  of  all  costs  incurred  by  the  defendant  in 
all  the  suits. 

Second — An  inquiry,  by  a  jury  to  be  impanelled  in  the 
Morris  circuit,  of  the  damages  defendant  has  already  sus- 
tained by  the  maintenance  of  the  dam,  and  of  the  injury  to 
his  property  hereafter  to  result  from  its  permanent  main- 
tenance. 

rV.  The  complainant  asks  the  aid  of  this  court  to  avoid 
multiplicity  of  suits,  showing  two  suits  at  law  by  defendant, 
McFarlan,  and  six  by  other  defendants.  But  the  slightest 
consideration  will  show  that  the  defendant  McFarlan  is  not 
responsible  for  the  six  suits  at  law  brought  by  the  other 
defendants,  and  that  they  are  improperly  joined  with  him 
in  this  suit.  There  is  no  precedent  or  principle  of  equity 
for  enjoining  a  second  suit  for  the  continuance  of  a  nui- 
sance, simply  because  the  tirst  has  not  yet  been  determined, 
unless  the  second  is  brought  so  soon  after  the  first,  and 
under  such  circumstances,  as  to  manifest  a  disposition  to 
oppress  and  harass.  Eldridge  v.  Mill,  2  Johns.  Ch.  281 ; 
West  V.  New  York,  10  Paige  539.  I  submit,  that  the  removal 
of  the  first  suit  to  the  federal  court,  after  having  voluntarily 
come  into  this  state  court  to  protect  its  rights  in  the  prem- 
ises, was  a  sufficient  excuse,  if  any  were  needed,  for  the 
bringing  of  the  second  suit. 
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There  is  uot  the  least  pretence  that  defendant  had  any- 
thing to  do  with,  or  knowledge  of,  the  making  of  complain- 
ant's lease,  or  in  anywise  encouraged  it,  either  actively  or 
passively.  There  is  absolutely  no  ground  of  estoppel  stated 
against  him  in  this  behalf.  If  the  canal  company,  at  the 
time  of  the  lease,  bad  the  right  to  throw  back-water  to  the 
height  it  did,  on  our  wheel  and  land,  it  could  convey  that 
right  to  complainant.  If  it  did  not  have  that  right,  it 
could  not  convey  it  to  the  complainant.  The  law  is  well 
stated,  and  the  authorities  outside  this  state  collected,  in 
Bigelow  on  Estoppel  2Jp.  Ji.7 3-577^  and  especially  at  pp.  500- 
525.  In  England,  Ereeman  v.  Cooke,  2  Exch.  65 Jp;  Clark  v. 
Ilart^  6  H.  of  L.  Gas.  633 ;  8omerset  Canal  Co.  v.  Harcourt, 
2  DeG.  ^  J.  596.  In  New  York,  Brinkerhoff  v.  Lansing,  4- 
Johns.  Ch.  70;  Bezel  v.  Odell,  3  Hill  215;  Coming  v.  Troy 
I.  ^  N.  Works,  39  Barb.  311-321;  S.  C.,Jfi  N.  Y.  191,  203; 
Rice  V.  Bewey,  54-  Barb.  4^8.  In  Alabama,  Hopper  v. 
3IcWhorter,  IS  Ala.  229;  Owen  v.  Slater,  26  Ala.  547.  In 
Pennsylvania,  EUred  v.  Hazlett,  33  Pa.  St.  307.  In  Connecti- 
cut, Taylor  v.  Ely,  25  Conn.  109-119  ;  Merrill  v.  Phelps,  34 
Conn.  250.  In  New  Jersey,  Campbell  v.  Smith,  3  Hal.  14O, 
182-4;  Philhower  v.  Todd,  1  Stock.  312;  Erie  Railway  v.  B. 
L.  £f-  W.  R.  R.,6  C.  E.  Gr.  289,  290;  Ben  v.  Richman,  1 
Zab.  395-403. 

A  word  in  reply  to  argument  in  the  court  below,  as  to 
multiplicity  of  suits  as  against  both  sets  of  defendants.  The 
equity  claimed  to  arise  out  of  McFarlan's  three  suits,  is 
disposed  of  by  Eldridge  v.  Hill,  and  that  line  of  cases.  No 
declaration  was  filed  in  the  first  suit,  and  complainant  is 
entitled  to  a  nonsuit.  Surely  there  is  no  vexation  in  such 
a  suit.  Where  the  litigation  is  between  two  individuals  for  a 
continuing  nuisance,  the  bringing  of  successive  actions  at 
law  is  a  recognized  mode  of  effecting  the  abatement  of  the 
nuisance.  Angell  on  Watercourses  §  402 ;  3  Bla.  Com.  220; 
Caruthers  v.  Fillman,  1  Hayw.  {N.  C.)  399.  And  w'here,  as 
here,  the  complainant  is  claiming  an  easement  by  grant  or 
adverse  user,  as  against  the  natural  right,  no  injunction  will 
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go  until  the  complainant  in  equity  has  achieved  a  decided 
success  at  law.  CarlUe  v.  Cooper ^  6  C.  E.  Gr.  576.  On  the 
contrary,  the  injunction  goes  in  favor  of  the  plaintiff  at  law, 
on  the  ground  that  his  remedj'  there  is  inadequate. 

The  vice  of  the  argument  by  which  it  was  attempted  to 
connect  and  weld  McFarlan's  with  Halseys'  suits,  is  two- 
fold. 

First — As  before  shown,  the  right,  the  exercise  of  which 
is  claimed  as  against  McFarlan,  is  different  from  the  right, 
the  exercise  of  which  is  claimed  against  the  Halseys.  One 
is  to  divert^  the  other  is  to  dam  back. 

Second — The  identity  of  right  requisite  to  give  equity 
jurisdiction  to  collect  and  consolidate  several  actions  at  law, 
must  be  identity  in  the  origin  and  foundation  of  the  right, 
rather  than  in  the  nature  of  the  right.  This  principle  is 
applied  in  cases  where  there  is  a  contention  between  one 
person  on  one  side  and  several  on  the  other,  and  many 
suits  result,  all  involving  one  right.  The  distinction  between 
the  case  of  several  suits  between  two  individuals  for  a  con- 
tinuance of  the  same  injury,  and  the  case  of  several  suits 
between  one  individual  on  one  side  and  several  persons  on 
the  other,  all  involving  the  same  questions,  is  radical,  and 
must  not  be  lost  sight  of.  Crews  et  al.  v.  Barcham,  1  TF.  Bi. 
353;  Sheffield  Water  Works  v.  Youmans,  L.  R.  [3  Ch.  App.) 
8;  Schuyler  Cases,  17  N.  Y.  603. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  Morris  Canal  &  Banking  Company  was  incorporated 
in  1824.  In  1828,  it  constructed  its  canal  from  the  river 
Delaware  to  the  Passaic.  In  1871,  the  canal  and  all  the 
franchises  and  property  of  the  company  were  leased  to  the 
Lehigh  Valley  Railroad  Company.  The  summit  level  of 
the  canal  is  near  Lake  Hopatcong,  which  furnishes  the 
principal  supply  of  water  for  the  eastern  dirision  of  tlie 
canal.     At  Dover,  in  the  county  of  Morris,  the  canal  crosses 
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the  Rockaway  river.  The  crossing  is  effected  by  discharg- 
ing the  waters  of  the  canal  into  the  river  by  means  of  a  lift- 
lock,  and  admitting,  through  a  guard-lock  on  the  other  side, 
safficient  water  into  the  lower  level  to  maintain  the  water 
therein  at  a  heig-ht  sufficient  for  the  navigation  thereon. 
To  accomplish  that  purpose,  the  company  placed  a  dam 
across  the  river.  The  dam,  as  a  permanent  structure,  was 
erected  when  the  canal  was  built,  in  1828.  In  1845,  the 
company  enlarged  its  canal,  and  increased  its  capacity,  so  as 
to  admit  the  passage  of  boats  requiring  a  greater  depth  of 
water ;  and,  in  order  to  obtain  a  suitable  depth  of  water  at 
the  place  of  crossing,  and  in  the  lower  level,  the  compan}- 
placed,  on  the  top  of  the  dam,  flash-boards,  held  in  position 
by  iron  pins  or  bolts,  to  be  kept  there,  as  necessity  might 
require,  during  the  boating  season.  The  controversy  which 
has  given  rise  to  this  litigation,  relates  to  the  company's 
right  to  the  use  of  these  flash-boards. 

McFarlan  is  the  owner  of  a  rolling-mill,  situate  on  the 
Rockaway  river,  above  the  canal  company's  dam.  His  mill 
is  driven  by  the  waters  of  the  river,  which,  after  passing  his 
water-wheel,  are  discharged  into  the  river  above  the  canal 
dam.  The  Halseys  and  Mrs.  Beach  are  the  owners  of  a 
grist-mill,  saw-mill  and  forge  and  bloomary,  situate  on  the 
Rockaway  river,  below  the  canal  company's  dam,  which 
works  are  also  driven  by  the  waters  of  the  river.  The 
other  defendants,  Van  Winkle  and  Hoagland,  were  lessees 
of  the  Halsey  mills  and  forge. 

McFarlan,  conceiving  himself  to  be  injured  by  back-water 
upon  the  wheel  of  his  rolling-mill,  sued  the  complainants 
to  recover  his  damages.  The  Halseys  and  their  tenants  also 
brought  suits  to  recover  damas^es  for  the  diversion  of  the 
water  from  the  mills  and  forge,  below  the  canal  dam. 
Thereupon  the  complainants  filed  this,  a  bill  of  peace,  to 
enjoin  the  prosecution  of  said  suits,  and  for  a  determination 
of  the  rights  of  the  parties  respectively  in  one  suit,  to  be 
prosecuted  under  the  direction  of  the  court  of  chancery. 
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Upon  the  filing  of  the  bill,  a  temporary  injunction  was 
granted. 

The  Halseys  demurred  to  the  bill  for  multifariousness. 
McFarlan  filed  an  answer,  in  which  the  objection  to  the 
bill  for  multifariousness  is  also  expressly  taken. 

The  chancellor,  upon  hearing  upon  bill,  answer  and 
demurrer,  dissolved  the  injunction,  and  dismissed  the  com- 
plainant's bill. 

The  particulars  connected  with  the  institution  of  the  said 
several  suits  are  fully  stated  in  the  chancellor's  opinion. 
They  need  not  be  repeated  here.  Suffice  it  to  say  that,  at 
the  time  this  bill  was  filed,  eight  suits  were  being  prose- 
cuted— two  by  McFarlan,  two  by  the  Halseys,  and  two  by 
each  of  their  tenants.  These  suits  were  all  brought  in  the 
supreme  court  of  this  state.  The  first  of  them,  brought 
by  McFarlan,  was  commenced  December  30th,  1876,  and 
claimed  damages  from  April  1st,  1872,  to  the  commence- 
ment of  the  suit.  The  first  of  the  Halseys'  suits  was 
begun  September  21st,  1876,  and,  on  the  same  day,  the 
first  of  the  suits  of  Van  Winkle  and  Hoagland  were  begun. 
All  these  suits  the  complainant  (it  being  a  foreign  corpora- 
tion) removed  to  the  circuit  court  of  the  United  States  for 
the  district  of  New  Jersey.  Thereupon,  each  of  the  plain- 
tiffs in  the  said  actions  brought  a  new  suit,  in  the  supreme 
court  of  this  state,  for  damages  accruing  after  the  time  of 
the  commencement  of  the  first  suit. 

For  the  duplication  of  these  actions  the  complainant  is 
itself  responsible.  If  the  suits  first  commenced  had  been 
allowed  to  remain  in  the  state  courts,  and  fresh  suits  had 
been  brought  by  the  same  parties  for  damages  accruing 
subsequently,  and  arising  from  the  same  cause,  the  defend- 
ant in  such  actions  could  have  obtained  a  consolidation  of 
all  the  actions  brought  in  the  name  of  the  same  plaintiff*, 
by  application  to  the  court,  under  sections  121  and  289  of 
the  practice  act  {Rev.  pp.  867,  893).  And  although  the  sev- 
eral suits  be  prosecuted  in  different  courts,  a  court  of  law 
may,  in  virtue  of  its  control  over  its  own  proceedings,  in 
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its  discretion,  order  a  stay  of  proceedings  in  suits  pending 
before  it,  until  the  rights  of  the  parties  are  settled  by  the 
result  in  one  action.  The  appropriate  relief  against  suc- 
cessive suits  by  the  same  plaintifi'  for  damages  arising  from 
an  injury  which  is  continuous,  is,  by  application  for  the  con- 
solidation of  actions,  or  for  a  stay  of  proceedings,  and  not 
by  bill  in  chancery,  unless  the  right  in  controversy  has  once 
been  determined  adversely  to  the  plaintiff'.  JEldridge  v. 
Hill,  2  Johns.  Ch.  281 ;  Thompson  v.  Eiigle,  3  Gr.  Ch.  271. 

The  question,  then,  will  be,  whether  four  suits  pending 
(one  by  McFarlan,  one  by  the  Halseys,  one  by  Van  Winkle 
and  one  by  Hoagland)  will,  under  the  circumstances  of  this 
case,  justify  resort  to  a  bill  of  peace. 

A  bill  of  peace,  enjoining  a  litigation  at  law,  is  allowable 
only  when  the  complainant  has  already  satisfactorily  estab- 
lislied  his  right  at  law,  or  where  he  claims  a  general  and 
exclusive  right,  and  the  persons  who  controvert  it  are  so 
numerous  that  the  endeavor  to  establish  the  right  by  actions 
at  law  would  lead  to  vexatious  and  oppressive  litigation, 
and  renders  an  issue  under  the  direction  of  the  court  indis- 
pensable to  embrace  all  the  parties  concerned,  and  to  avoid 
nmltiplicity  of  suits.  Tenhamv.  Herbert,  2  Atk.  4-83 ;  Eld- 
ridfje  v.  Hill,  uhi  supra. 

The  object  to  be  attained  by  resort  to  a  court  of  equity, 
in  such  cases,  is,  to  obtain  a  final  determination  of  the  par- 
ticular right  in  controversy,  as  between  all  the  parties  con- 
cerned, by  a  single  issue,  instead  of  leaving  the  right  open 
to  litigation  by  separate  suits  brought  by  each  of  the  par- 
tics  in  interest.  To  justify  a  bill  of  peace,  therefore,  there 
must  be  in  dispute  a  general  right  in  the  complainant,  in 
which  the  defendants  are  interested,  of  such  a  character 
that  its  existence  may  be  finally  determined  in  a  single 
issue.  It  is  not  indispensable  that  the  defendants  should 
have  a  co-extensive  common  interest  in  the  right  in  dispute, 
or  that  each  should  have  acquired  his  interest  in  the  same 
manner,  or  at  the  same  time,  but  there  must  be  a  general 
right  in  the  complainant,  in  which  the  defendants  hav(    a 
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common  interest,  which  may  be  established  against  all  who 
controvert  it,  by  a  single  issue. 

A  reference  to  a  few  of  the  prominent  cases  will  illus- 
trate the  principles  on  which  bills  of  peace  are  founded.  In 
Sheffield  Water  Works  v.  Yeomaiis,  L.  R.  [2  Ch.  ^pp.)  8,  a  bill 
was  filed  by  the  complainants  against  Yeomans  and  five 
other  defendants,  and  all  other  persons  interested  in  certain 
certificates,  which  the  bill  prayed  might  be  decreed  to  be 
void.  The  bill  stated  that  a  reservoir,  belonging  to  the 
complainants,  had  burst,  occasioning  an  inundation,  whereby 
many  persons  lost  their  lives,  and  the  property  of  very 
numerous  persons  was  damaged;  that,  by  act  of  parlia- 
ment, commissioners  were  appointed  to  inquire  into  the 
damages  occasioned  by  the  inundation,  and,  where  any 
claim  of  damages  was  assented  to  by  the  company,  or 
assessed  by  the  commissioners,  the  costs  of  the  claimants 
were  to  be  paid  by  the  company,  and  the  commissioners 
were  to  certify  accordingly,  for  which  costs,  if  not  paid 
within  a  limited  time,  judgment  might  be  entered  against 
the  company.  The  commissioners  made  out  fifteen  hun- 
dred certificates,  which  they  lodged  with  Yeomans,  who 
was  town  clerk.  These  certificates  the  complainants  alleged 
to  be  invalid.  The  bill  was  filed  to  enjoin  the  delivery  of 
the  certificates,  and  for  a  decree  that  they  should  be  deliv- 
ered up  to  be  cancelled.  The  defendants  demurred.  In 
overruling  the  demurrer,  Vice-Chancellor  Kindersley  said : 
"  There  were  in  this  case  a  number  of  persons,  each  alleg- 
ing that  he  was  entitled,  as  against  the  company,  to  be  paid 
a  certain  sum,  to  be  ascertained,  in  respect  of  costs;  each 
claim  was  founded  on  the  same  state  of  circumstances,  and 
what  would  be  successful  in  one  case,  would  be  so  in  all ; 
each  insisted  that  he  was  entitled  to  have  out  of  the  custody 
of  the  town  clerk  these  documents,  in  order  to  adopt  the 
process  under  the  act  to  recover  the  costs,  that  is,  to  go  to 
the  taxing-master  and  get  judgment  entered  up,  and  issue 
execution ;  it  was,  therefore,  the  case  of  one  body  against  a 
number  of  separate  individuals,  each  claiming,  as  agaiuot 
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the  one  body,  a  certain  right,  the  right  being  the  same  in 
all,  and  the  same  reasons  and  arguments  applying  to  all ; 
now,  the  question  was,  whether  this  was  not  precisely  a 
case  for  a  bill  of  peace,  quoad  the  form  and  nature  of  the 
bill:  where  there  were  a  number  of  persons  claiming  as 
against  one,  or  one  person  against  a  number,  and  where  all 
were  claiming  alike,  that  was  a  case  for  a  bill  of  peace." 
On  appeal,  the  decree  of  the  vice-chancellor  was  affirmed, 
for  the  reason  that  the  rights  of  the  numerous  claimants 
all  depended  upon  the  same  question — the  validity  of  cer- 
tificates sealed  under  the  circumstances  stated  in  the  bill. 

The  case  of  The  N.  Y.  ^  N.  H.  R.  R.  Co.  v.  Schuyler,  17 
N.  Y.  592^  is  another  apt  precedent  on  the  same  subject. 
The  complainant  was  a  corporation,  whose  capital  stock 
was  limited  by  its  charter  to  $3,000,000,  represented  by 
thirty  thousand  shares  of  stock.  The  bill  charged  that 
Schuyler,  the  president  and  transfer  agent  of  the  company, 
had  fraudulently  over-issued  certificates  of  stock  for  his 
own  private  purposes,  amounting  to  nearly  $2,000,000. 
Three  hundred  and  twenty-six  persons  were  joined  in  the 
suit  as  defendants,  for  the  reason  that  they  were  holders  of 
certificates  of  stock  fraudulently  issued.  It  was  alleged 
that  some  of  the  defendants  took  these  certificates  kno\\ing 
they  were  fictitious  ;  some  with  reason  to  believe  so ;  some 
on  usurious  contracts;  many  under  circumstances  which 
should  have  put  them  on  inquiry,  and  many  others  under 
circumstances  and  upon  considerations  unknown  to  the 
complainants.  Some  of  the  defendants  had  brought  suit, 
and  other  suits  were  threatened.  The  bill  joined  Schuyler 
and  all  the  alleged  owners  and  holders  of  this  over-issued 
stock  as  defendants.  It  prayed  that  the  certificates  might 
be  decreed  illegal  and  void,  and  be  surrendered  up  and 
cancelled,  and  that  those  who  had  sued  the  company  might 
be  enjoined  from  further  proceedings  therein ;  and  that 
those  who  had  not  sued  might  be  enjoined  from  bringing 
actions.  On  demurrer  by  one  of  the  defendants,  who  was 
the  holder  of  some  of  the  spurious  stock,  the  bill  waa  held 
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to  have  been  properly  filed  against  all  the  defendants,  for 
the  reason  assigned  by  Comstock  J.,  in  pronouncing  the 
judgment  of  the  court,  that  there  was  a  single  interest  in 
the  complainants  directly  opposed  to  the  interests  of  all  the 
defendants.  The  common  point  and  center  of  the  litigation 
was  the  stock,  property  and  franchises  of  the  corporation 
in  which  the  defendants  claimed  specific  shares  and  propor- 
tions, as  holders  of  the  false  certificates.  The  rights 
claimed  by  the  defendants  were  distinct,  because  they 
rested  upon  separate  instruments  as  the  evidence  thereof; 
but  they  were  of  precisely  the  same  nature,  as  they  turned 
upon  the  same  question,  and  were  a  cloud  upon  the  same 
estate.  Each  certificate  was  a  false  muniment  of  the 
holder's  title  to  a  particular  interest  in  the  corporate 
estate  vested  as  a  unit  in  the  corporation,  but  equitably 
belonging  to  the  holders  of  its  actual  stock.  And  all  the 
parties  could  be  united  because  there  was  such  a  unity  in 
the  controversy  with  them  all  as  to  render  it  proper  that 
they  should  be  joined  in  a  single  suit. 

Fellows  V.  Fellows^  4-  Cow.  682,  is  a  case  possessing  the 
same  characteristics  as  the  one  last  cited.  It  was  a  bill 
against  the  several  holders  of  property  fraudulently  trans- 
ferred in  separate  parcels  to  each,  and  the  bill  was  sustained 
because  there  was  one  connected  interest  in  all  the  defend- 
ants centering  in  the  point  in  issue  in  the  case,  one  common 
subject  of  litigation  on  which  the  several  titles-  of  the 
defendants  depended,  which  could  be  determined,  and  the 
whole  litigation  disposed  of  in  the  one  suit,  the  result  of 
which  would  settle  the  rights  of  all  the  parties. 

On  the  other  hand,  where  the  interests  of  the  several 
defendants  are  entirely  distinct  and  unconnected,  and  do 
not  present  one  common  subject  of  litigation,  though  they 
relate  to  the  same  claim  of  right  in  the  complainants,  such 
defendants  cannot  be  joined  in  the  same  suit.  Thus,  a  bill 
will  not  lie  against  the  several  tenants  of  a  manor  for  quit- 
rents,  for  the  reason  that  no  one  issue  could  have  tried  the 
cause  between  any  two  of  the  parties,  and  no  principle 
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would  justify  the  bringing  in  of  two  different  tenants  of 
distinct  estates  to  hear  each  other's  rights  discussed.  Bou- 
verie  v.  Prentice,  1  Bro.  C.  C.  200.  If  a  copyright  be 
infringed  by  different  booksellers,  the  owner  of  the  copy- 
right can  not  join  all  the  wrong-doers  in  the  same  bill,  as 
the  rights  of  each  of  the  parties  stand  upon  a  distinct 
ground,     Dilly  v.  Doig,  2  Yes.  4^6. 

In  Rayner  v.  Julian,  2  Dick.  677,  Kenyon,  M.  R.,  puts  the 
case  of  the  sale  of  an  estate  in  lots  to  different  persons,  and 
says  that  the  vendor  could  not  include  all  the  purchasers  in 
one  bill  for  specific  performance,  as  each  party's  case  would 
be  distinct,  and  depend  on  its  own  circumstances.  And  in 
Brookes  v.  Lord  Whitworth,  1  Madd.  85,  a  demurrer  for  mul- 
tifariousness on  that  precise  ground,  was  allowed. 

Whaley  v.  Dawson,  2  Sch.  ^  Lef.  367,  is  a  case  where  a 
demurrer  was  allowed,  although  the  complainant  had 
grounds  for  relief  against  all  the  defendants,  with  respect  to 
the  same  estate  ;  for  the  reason  that  there  was  no  common 
subject  matter  of  litigation  in  which  all  the  defendants  were 
interested,  and  one  set  of  defendants  could  not  be  involved 
in  the  litigation  of  a  question  that  related  exclusively  to  the 
other. 

Indeed,  the  rule  with  regard  to  multifariousness,  whether 
arising  from  the  misjoinder  of  causes  of  action,  or  of  defend- 
ants therein,  is  not  an  inflexible  rule  of  practice  or  pro- 
cedure,* but  is  a  rule  founded  in  general  convenience,  which 
rests  upon  a  consideration  of  what  will  best  promote  the 
administration  of  justice  without  multiplying  unnecessary 
litigation  on  the  one  hand,  or  drawing  suitors  into  needless 
and  unnecessary  expenses  on  the  other.  Story's  Eq.  PI. 
§  539.  Enough  has  been  said  to  show  that,  in  allowing  or 
disallowing  objections  of  this  kind,  the  courts  are  guided 
by  the  consideration  whether  there  is  a  subject  matter  in 
dispute,  in  which  all  the  defendants  are  interested,  which  is 
capable  of  being  determined  in  a  single  issue,  and  the  deter- 
mination of  which,  in  that  method,  would  not  involve  the 
defendants  severally  in  the  needless  expenses  of  the  litiga- 
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tion  of  matters  in  which  they  have  no  concern.  The  author- 
ities on  this  subject  are  quite  numerous.  A  citation  of  a  few 
of  them,  in  addition  to  the  cases  already  referred  to,  is  all 
that  is  proposed.  Mayor  of  York  v.  Pilkington,  1  Atk.  S82-4.; 
Ward  V.  Duke  of  Northumberland,  2  Anst.  Jf.69 ;  Vfeale  v. 
West  Middlesex,  1  Jac.  ^  W.  358,  369;  Caynjybell  v.  llackay, 
1  Mijl.  ^-  Or.  603 ;  Powell  v.  Earl  of  Powis,  1  You.  ^  Jer. 
159 ;  Com'rs  of  Sewers  v.  Glasse,  L.  R.  (7  Ch.  App.)  J^ijB :■ 
Same  v.  Gellatly,  L.  R.  {3  Ch.  Die.)  610-615;  Brinkerhoff 
V.  Brown,  6  Johns.  Ch.  139  :  Story's  JEq.  PI.  §§  271-286,  530- 
539;  Mitford's  JEq.  PL  182;  Cooper's  Eq.  PL  182 . 

The  question  has  generally  arisen  on  demurrers  to  bills  in 
causes  of  purely  equitable  cognizance.  But  in  this  respect 
there  is  no  difference  between  such  bills  and  bills  of  peace. 
A  bill  of  peace  which  shall  draw  within  equitable  cognizance 
causes  of  action  which  are  purely  legal  in  their  character, 
must  conform  to  the  rules  and  principles  of  ordinary  equity 
pleading,  and,  in  addition  thereto,  must  possess  another 
element  arising  from  the  number  of  the  parties  interested 
and  the  multitude  of  actual  or  threatened  suits.  In  such 
cases  there  must  be  such  a  unity  of  interest  on  the  one  side 
or  the  other,  as  would  justify  a  joinder  of  the  parties  in 
causes  of  purely  equitable  cognizance.  17  N.  Y.  608,  Corn- 
stock,  J. 

Passing  by  the  small  number  of  persons  who  appear  to  be 
in  anywise  interested  in  this  controversy,  and  regarding 
only  the  substance  of  the  bill  upon  its  merits,  it  is  plain  that 
this  bill  can  not  be  maintained. 

In  considering  whether  there  is  a  subject  matter  in  dis- 
pute in  which  the  defendants  are  interested,  that  is  common 
to  all  the  parties,  and  upon  which  their  several  suits  at  law 
hinge,  their  actions  must,  for  the  purposes  of  this  record,  be 
grouped  into  two*  classes,  those  brought  by  McFarlan  being 
placed  in  one  class,  and  those  by  the  Halseys  and  their 
tenants  in  the  other.  The  only  fact  that  is  common  to  the 
suits  of  the  parties  respectively  is,  that  the  company  erected 
its  dam,  and  placed  flash-boards  upon  it,  and  that  the  parties 
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respective]}'  claim  that  an  injury  resulted  therefrom  which 
gave  to  them  severally  a  legal  cause  of  action.  But  the 
right  of  the  company  to  erect  its  dam,  and  place  flash- 
boards  upon  it,  and  thereby  appropriate  the  waters  of  the 
Rockaway  river  to  its  use  for  its  canal,  to  the  injury  of 
private  individuals,  is  not  a  matter  in  actual  dispute.  The 
company,  in  virtue  of  the  terms  of  its  charter,  had  authority 
to  construct  its  dam  and  appropriate  the  waters  of  the 
river  to  the  uses  of  its  canal,  without  being  wrong-doers, 
subject  only  to  compensation  for  injuries  to  individuals,  to 
be  recovered  by  appropriate  actions  at  law.  Lehigh  Valley 
R.  R.  Co.  v.  IfcFarlan,  4-  Stew.  706.  No  issue  at  law  is 
necessary  to  determine  that  question,  nor  could  its  deter- 
mination, one  way  or  the  other,  affect  the  right  of  the 
defendants  to  prosecute  their  actions.  The  company's 
charter,  which  authorizes  the  appropriation  of  private 
property  to  its  use  without  compensation  first  made,  also 
gives  individuals  who  are  injured,  a  right  of  action  to 
recover  compensation  for  their  injuries.  "Whether  the 
actions  brought  by  the  defendants  are  in  proper  form,  and 
the  principles  upon  which  damages  are  to  be  assessed  in 
case  the  issues  are  brought  to  trial,  and  a  good  cause  of 
action  shown,  are  questions  of  law  to  be  decided  by  the 
courts  in  which  the  actions  are  pending. 

Nor  does  there  appear,  by  the  pleadings,  to  be  such  a 
unity,  either  in  the  grounds  on  which  the  actions  of  the 
defendants  are  rested,  or  in  the  defences  proposed,  as 
^\'Ould  make  a  bill  of  peace  and  an  issue  thereunder,  the 
appropriate  method  of  settling  the  questions  involved. 
McFarlan  claims  that  he  was  injured  by  back-water  arising 
from  the  increase  in  the  height  of  the  water  in  the  pondage 
of  the  dam.  The  Halseys,  and  those  who  represent  them, 
claim  that  their  injuries  were  caused  by  the  diversion  of  the 
waters  of  the  river  for  use  on  the  lower  level  of  the  canal. 
The  Halseys  suffered  no  injury  from  the  increase  in  the 
height  of  water  above  the  dam,  and  McFarlan's  injury  is  in 
nowise  attributable  to  the  abstraction  of  water  from  the 


4  Stew.]  NOVEMBER  TERM,  1879.  761 


Lehigh  Valley  K.  E.  Co.  v.  McFarhin. 


river  for  use  upon  the  lower  level  of  the  company's  canal, 
■and  which  may,  to  some  extent,  have  been  caused  by  the 
mode  in  which  the  lock  and  gates  at  the  other  extremity  of 
the  level  w^ere  managed.  The  causes  from  which  the 
injuries  to  the  parties  respectively  resulted,  instead  of  being 
coincident,  are  divergent.  Holding  the  water  at  an  increased 
height  in  the  dam,  or  even  in  the  lower  level  of  the  canal, 
would  occasion  no  injury  to  the  Halseys  as  the  owners  of 
water  rights  lower  down  on  the  stream,  and  McFarlan  is 
not,  in  any  manner,  interested  in  the  quantity  of  water 
abstracted  from  the  river  which  flowed  throuo-h  the  lower 
level,  and  was  discharged  into  the  company's  canal  beyond. 
If  the  flash-boards  should  be  removed,  and  the  back-water 
be  thus  withdrawn  from  McFarlan's  premises,  that  might 
not  prevent  the  diversion  of  w'hich  the  other  defendants 
complain.  And,  if  the  guard-lock  at  the  outlet  from  the 
river,  or  the  lock  and  gates  at  the  other  end  of  the  level, 
should  be  so  managed  as  to  avoid  the  diversion  from  the 
river  of  more  water  than  is  brought  into  it  by  the  canal 
from  above,  and  thus  the  grounds  of  complaint  by  the 
Halseys  should  be  removed,  the  injury  to  McFarlan  by 
back  water  would  still  continue,  if  the  dam  was  maintained 
at  its  present  height.  The  trial  of  an  issue  in  which 
McFarlan  and  the  Halseys  were  the  parties  on  one  side, 
involving  the  causes  of  their  injuries  respectively,  would 
necessarily  lead  to  the  introduction  of  evidence  and  the 
investigation  of  issues  pertinent  to  the  complaint  of  the  one 
party,  and  wholly  irrelevant  to  that  of  the  other;  and  in 
some  respects  their  interests  would  necessarily  clash.  On 
the  trial  of  such  an  issue,  it  would  be  to  the  interest  of 
McFarlan  to  show  the  great  volume  of  water  discharged 
over  the  dam,  as  bearing  on  the  height  to  which  the  water 
was  held  above  the  top  of  the  dam,  and  the  interests  of  the 
Halseys  would  be  promoted  by  showing  precisely  the 
reverse. 

The  proposed  defence  to  the  McFarlan  suit  is,  that  the 
dam  was  originally  erected  by  the  license  and  consent  of 
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McFarlaa's  ancestor,  from  whom  he  derived  title,  and  that 
McFarlan  was  himself  a  director  of  the  Morris  Canal  & 
Banking  Company  in  1845,  when  the  canal  was  enlarged, 
and  was  fully  cognizant  of  the  afl'airs  of  the  company,  and 
participated  in  the  actions  of  the  company  in  increasing  the 
capacity  of  its  canal,  and  the  reconstruction  of  the  locks  and 
planes  whereby  an  increase  of  the  height  of  the  water  at  the 
crossing  of  the  canal,  over  the  Rockaway  river,  by  the  use 
of  flash-boards   on   the  top  of  the  original  dam,  became 
necessary;  and   that  he  is  equitably   estopped   from   com- 
plaining that  the  use  of  flash-boards,  and  the  consequent 
flooding  of  his  mill  by  back-water,  was  without  his  consent. 
On  the  other  hand,  to  the  Halseys'  suits,  and  those  of  their 
tenants,   the    defence   is,   that   no   more  water  was  taken 
from   the    river   than  was   brought   into  it   by  the   canal 
from  its    supply  at   Lake   Hopatcong,  and  that  the  com- 
pany obtained  from   Joseph   Jackson  and  John   D.  Jack- 
son, who   were   formerly   the   owners  of  the   premises,   a 
grant  in   the  nature   of  a   perpetual   license   to   maintain 
said   dam   and    flash-boards,   which  grant   or    license,    by 
lapse  of  time,  has  become  lost.     The  defendants  have  no 
common  interest  in  any  of  these  defences,  nor  is  the  other 
defence  of  a  prescriptive  right,  which  the  complainants  pro- 
pose to  make  to  all  the  suits,  one  in  which  the  defendants 
have  a  common  interest.     The  theory  on  which  title  by 
adverse  possession  or  prescription  rests  is,  that  there  has 
been  a  possession  or  enjoyment  for  the  full  period  of  twenty 
years,  continued  and  uninterrupted,  adverse  to  the  interest 
of  the  true  owner,  in  which  he  has  acquiesced,  on  which  the 
law  presumes  a  grant  which  has  been  lost.     A  claim  of  title 
or  right  derived  from  such  a  source  is  individualized  and 
personal  as  against  the  owner  of  each  separate   parcel  of 
land  to  which  such  a  claim  of  title  or  right  is  made.     The 
possession  may  have  been  permissive,  and,  therefore,  not 
hostile  to  the  owner  of  one  parcel  and  not  as  to  the  other. 
It  may  have  been  interrupted  by  the  owner  of  one  parcel  so 
as  to  destroy  the  continuity  of  possession  and  enjoyment  of 
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one  parcel  and  not  of  the  other;  and  personal  disabilities 
may  have  suspended  the  operation  of  the  statute  as  to  the 
one  and  not  as  to  the  other.  It  is  manifest  that  the  trial  of 
all  three  distinct  issues  in  one  issue,  under  the  direction  of 
the  court  of  chancery,  would  be  impracticable. 

The  decree  of  the  chancellor,  dissolving  the  injunction 
and  dismissing  the  bill,  should  be  affirmed. 

Decree  unanimously  affirmed. 


Eliza  A.  Graves,  appellant, 

V. 

Eburn  H.  Coutant,  respondent. 

1.  If  a  person  purchases  land  of  a  vendee,  with  notice  of  the  vend- 
or's  equitable  lien  for  purchase-money,  such  purchaser  v?ill  be  charged 
with  the  same  trust  as  the  vendee. 

2.  The  defence  of  a  bona  fide  purchaser  must  be  clearly  and  unequiv- 
ocally set  up  in  the  answer,  with  the  particulars  of  the  purchase,  and 
must  be  distinctly  proved. 

3.  The  claim  of  a  vendor's  lien  for  purchase-money,  is  one  of  pecu- 
liar equitable  cognizance,  and  a  vendor  having  no  judgment  or  execu- 
tion which  binds  the  land,  does  not  stand  in  the  position  of  a  creditor 
at  large  without  remedy  against  the  land  in  equity. 

4.  The  recovery  of  a  judgment  at  law  for  the  unpaid  purchase- 
money,  will  not  merge  or  afiect  the  vendor's  lien. 

5.  The  limitation  of  actions,  if  it  be  a  defence  against  a  vendor's 
lien,  will  not  run  while  an  action  is  pending  in  another  state  for  the 
recovery  of  the  debt,  and  the  time  of  limitation  must  date  from  the 
judgment. 

6.  Where,  by  the  law  of  a  state,  a  vendor's  lien  for  purchase-money 
is  recognized,  a  discharge  in  bankruptcy  of  the  vendee  or  his  pur- 
chaser with  notice,  will  not  discharge  the  land. 


Note.— Whether  the  statute  of  limitations  applies  to  a  contract 
implied  by  law,  see  Jordan  v.  Rohhxson,  15  Me.  167;  Wickejsham  v.  Le^ 
SS  Pa  St  m  Oowers'sCase.S  Mont.  &  A.  ITS;  Townsend  v.  Tbu^n.om/, 
IBroaasii;  Sheet  v.  Lindsay,  L.  R.  [2  Ex.  Div.)  SU^  Wh«  Uier  "t 
applies  to  a  suit  for  specific  performance  of  a  contract  for  the  sale  ot 
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On  appeal  from  a  decree  advised  by  the  master,  Henry 
C.  Pitney,  esq.,  who  stated  orally  the  following  reasons  for 
the  decree : 

This  is  a  bill  filed  by  Eburn  H.  Coutant  against  Eliza 
Annette  Graves,  seeking  to  charge  certain  lands  of  the 
defendant,  in  the  county  of  Hudson,  and  also  all  proceeds 
of  those  lands — such  of  them  as  have  been  sold — in  the 
hands  of  the  defendant,  for  the  purpose  of  paying  a  judg- 
ment recovered  by  Mr.  Coutant,  in  the  supreme  court  of 
the  state  of  New  York,  against  Rosewell  Graves  the  hu8> 
band  of  Eliza  Annette  Graves. 

The  facts  upon  which  the  complainant  founds  his  equity 
for  the  relief  prayed  for  in  this  court,  are  driefly  as  follows  t 
In  1853,  Mr.  Coutant  conveyed  to  Mr.  Graves,  the  husband 
of  the  defendant,  by  two  deeds,  each  comprising  the  equal 
undivided  one-half  part  of  the  premises  in  question,  and 
therefore  amounting  in  substance  to  one  deed,  certain  lands 
in  Bergen  Neck,  in  the  county  of  Hudson,  of  considerable 
value.  The  consideration  money  expressed,  if  I  recollect, 
is  $50,000.  Shortly  afterward  some  dispute  arose  between 
Coutant  and  Graves  with  regard  to  the  value  of  certain 
parts  of  the  property,  and  with  regard  to  the  payment  of 
the  purchase-money.  The  particulars  of  that  dispute  I 
have  not  gone  into  very  carefully,  but  the  result  was  that, 
shortly  after  the  conveyance,  an  action  was  brought  by 
Graves  against  Coutant,  in  the  supreme  court  of  the  state 


lands,  see  Washburn  v.  Washburn,  If.  Ired.  Eq.  S06;  Smith  v.  Smithy 
1  McMulL  Eq.  1S6  ;  Hemming  v.  Zimmerschitie,  Jf.Tex.  159;  Yeary  v.  Cum- 
mins, S8  Tex.  91;  Collard  v.  Tuttle,  4  Vt.  1,91;  Brennan  v.  Ford,  46  Cal.  7; 
Lowell  V.  Kier,  50  Cal.  646  ;  Peters  v.  Delaplaine,  49  N.  Y.  S62 ;  Evans  v. 
Yongue,  8  Rich.  113 ;  Wright  v.  Leclaire,  3  Iowa  221 ;  Gregorie  v.  Buloto, 
Rich.  Eq.  Cols.  235;  Moore  v,  Blake,  1  Ball  &  B.  69;  Phillipson  v.  Gibbon, 
L.  R.  [6  Ch.)  428. 

In  the  following  cases  the  statute  has  been  held  applicable  to  suits  to 
enforce  vendor's  liens :  Moore  v.  Anders,  I4  Ark.  628;  Linthicum  v.  Tup- 
scott,  28  Id.  267 ;  Cooper  v.  Lowery,  54  Ga.  198;  Trustees  v.  Wright,  11  III. 
60S,  12  Id.  432;  Trotter  v.  Erwin,  27  Miss.  772;  Littlejohn  v.  Gordon,  32- 
Miss.  235;  Avent  v.  McCorkle,  45  Miss.  221;  Borst  v.  Corey,  15  N.  Y.  505; 
Fullerion  v.  /Spring,  3  Wis.  667 ;  Sheratz  v.  Nicodemus,  7  Yerg.  9 ;  Ray  v» 
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of  New  York.  To  that  suit  Coutant  filed  a  counter-claim, 
or  set-off",  setting  up,  among  other  things,  that  Graves  was 
indebted  to  him  for  a  part  of  the  purchase-money  on  the 
sale  of  the  Hudson  county  property.  That  suit  went  on 
to  trial  and  was  heard  before  Judge  Brown  of  the  supreme 
court,  and,  some  time  previous  to  the  1st  of  March,  1860, 
Judge  Brown  made  a  finding  of  facts,  which  is  found  on 
pages  16  and  17  of  the  judgment  roll  of  the  supreme  court 
offered  in  evidence,  which  is  in  the  nature  of  a  special 
verdict,  by  which  he  found  that  the  Hudson  county  land 
had  not  been  paid  for,  and  stated  the  amount  of  money  due 
on  it.  There  was  no  judgment  entered  at  that  time, 
because  Judge  Brown  ordered  a  re-argument  on  some 
other  minor  matters.  Subsequently  counsel  were  heard  on 
those  matters,  and  on  the  5th  of  March,  1860,  judgment 
was  rendered  in  favor  of  Coutant,  against  Graves,  for 
$6,344.10  besides  costs.  At  or  about  the  time  of  the  ren- 
dering of  that  judgment.  Graves  conveyed  the  property  in 
Hudson  county,  to  Jacob  R.  Wortendyke,  who  conveyed  it 
back  to  his  wife,  the  defendant,  the  nominal  consideration 
in  both  deeds  being  |1,000.  An  appeal  was  taken  from  the 
judgment  in  New  York,  to  the  general  term  of  the  supreme 
court,  which  affirmed  the  judgment,  some  time  in  1863. 
A  re-argument  was  ordered,  and  the  judgment  was  again 
affirmed.  It  was  twice  heard  in  the  supreme  court,  and 
both  times  the  judgment  was  affirmed.  The  last  affirm- 
ance was  in  1865.     An  appeal  was  then  taken  by  Graves  to 


Goodman,  1  Sneed  586 ;  Gudger  v.  Barnes,  4  Heisk.  570;  Gihhs  v.  Holmes, 
10  Rich.  JfSk;  Toft  v.  Stephenson,  7  Hare  1,  5  DeG.  M.  &  G.  755. 

In  the  following  cases  the  statute  has  been  held  not  to  be  applicable 
to  a  suit  to  enforce  a  vendor's  lien:  Driver  v.  Hudspeth,  16  Ala.  S^S ; 
Relfe  V  Relfe,  Slf.  Ala.  500;  Moreton  v.  Harrison,  1  Bland  491;  Leinharl  v. 
Fornnq'er,  1  Pa.  ^92;  Eva»s  v.  See.  23  Pa.  St.  88;  Magruder  v.  Peter  11 
Gill  &  Johns.  217;  Hopkins  v.  Cockerell,  2  Gratt.  88;  Hanna  v.  WiUon, 
3  Gratt.  24s.     See  Belknap  v.  Gleason,  11  Conn.  159. 

Ouerv,  Would  an  acknowledtrment  of  the  existence  «/,  a/^-n^or'a 
lien  extend  or  revive  it?  See'To/t  v.  Stevenson,  5  DeG.  M.  &  0.7S5. 
Lingan  v.  Henderson,  1  Bland  236;  Wheeler  v.  Smith,  2  Jones  Eq.  IfiS  — 
Kep. 
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the  court  of  appeals  of  'New  York.  Pending  that  appeal,  in 
1868,  Graves,  who  had  previously  heen  a  man  of  means, 
became  a  voluntary  bankrupt.  In  1871  he  was  discharged 
from  his  debts  as  a  bankrupt,  and  in  1873  died. 

In  1875,  the  case  in  the  court  of  appeals,  of  Graves, 
appellant,  and  Coutant,  appellee,  was  reached,  and  the 
appeal  dismissed,  and  that  judgment  of  dismissal  was 
made  the  judgment  of  the  general  term,  as  appears  by  the 
judgment  record.  Shortly  after  the  rendering  of  that 
judgment,  the  complainant  filed  his  bill  herein,  in  this 
court,  setting  out  these  facts,  and  claiming  a  decree  in  the 
form  stated,  and  relying  particularly  on  two  grounds.  I 
will  consider  those  two  grounds  separately.  First,  he  says, 
he  is  a  general  judgment  creditor,  not  a  judgment  creditor 
in  this  state,  but  a  general  creditor  by  a  debt  which  has 
been  absolutely  fixed  by  the  judgment  of  a  sister  state,  and 
that,  as  such  judgment  creditor,  under  the  peculiar  circum- 
stances of  this  case,  he  has  a  right  to  come  into  the  court  of 
chancery,  and  take  this  property,  of  which  he  alleges  Mrs. 
Graves  is  not  a  bona  Jkle  -purchaser ,  but  which  was  conveyed 
in  fraud  of  this  very  debt,  and  appropriate  it  to  the  pay- 
ment of  his  debt. 

A  very  ingenious  argument  was  addressed  to  me,  on  the 
part  of  the  complainant,  in  support  of  this  contention,  and 
authority  has  been  cited  from  sister  states,  and  the  case  has 
been  stated  to  be  an  exception  to  the  rule  laid  down  by 
Chancellor  Runyon,  in  the  case  cited  of  Davis  v.  Dean,  11 
C.  E.  Gr.  4^6,  where  it  was  held  that  a  man  must  have  a  judg- 
ment and  execution  in  this  state  before  he  can  reach  lands 
in  New  Jersey.  I  am  unwilling  to  follow  the  argument  of 
the  counsel  for  the  complainant  on  that  point..  I  think  it  is 
founded  on  a  misapprehension  of  the  law.  I  think  this  case 
is  an  exception  to  the  case  just  referred  to,  in  that  here  the 
judgment  debtor  is  dead,  and,  under  its  peculiar  circum- 
stances, there  can  be  no  other  remedy.  The  creditor  may 
be  said  to  have  exhausted  his  remedy  at  law,  and,  unless 
this  court  can  relieve  him,  he  is  without  remedy.     But  the 
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difficulty  is,  that  I  do  not  know  of  any  equity  in  New  Jersey 
by  which  the  court  of  chancery  can  be  called  upon  to 
appropriate  land  for  the  payment  of  a  debt  of  a  decedent. 
Judgment  liens  upon  land  in  New  Jersey  are  acquired  by 
virtue  of  the  statute  which  requires  judgment  and  execution. 
And  where  they  are  sold  to  pay  the  debts  of  a  decedent, 
they  are  sold  by  virtue  of  the  statute.  And,  although  there 
are  abundant  authorities  from  sister  states  in  favor  of  com- 
plainant's contention,  I  do  not  think  they  appl}^  here,  what- 
ever may  be  their  soundness  in  the  states  where  they  were 
made.  I  will  state  to  counsel,  further,  that  I  have  an  impres- 
sion— which  I  have  not  followed  very  far — that  the  court  of 
chancery  of  this  state  did  at  one  time  assume  the  juris- 
diction of  applying  the  lands  of  decedents  to  the  payment 
of  their  debts,  in  the  course  of  the  administration  of  their 
estates. 

In  1743,  the  colonial  legislature  passed  an  act,  found  in 
AUinson  129,  \>y  which,  for  the  first  time,  I  believe,  in  the  state 
of  New  Jersey,  land  could  be  subjected  to  the  payment  of 
debts  or  judgments,  and  the  first  section  of  that  act  declares, 
in  round  terms,  that  land  shall  be  an  asset  for  the  payment 
of  debts,  in  all  respects,  the  same  as  personal  property.  In 
1784  the  orphans  court  act  was  passed,  and  the  eleventh  and 
twelfth  sections  of  that  act  provided  for  the  sale  of  lands  to 
pay  debts  of  decedents,  where  one, of  the  heirs  or  devisees 
was  a  minor.  In  1786  an  act  was  passed  which  included  all 
lands,  whether  of  minors  or  not.  In  the  meantime,  the  act 
of  1743  remained  in  force,  until  1799,  when  it  was  repealed, 
and  substituted  for  it  was  Judge  Paterson's  act,  which  pro- 
vides for  the  sale  of  land  by  sherifls  &c. — substantially  our 
act,  as  it  remained  in  force  many  years.  But  I  happen  to 
know  that  just  about  that  time  the  court  of  chancery  did 
assume  jurisdiction  to  apply  lands  of  a  decedent  to  the  pay- 
ment of  his  debts,  by  a  bill  filed  for  that  purpose.  I  have  a 
case  in  my  mind  which  arose  in  Morris  county,  the  case  of 
John  Jacob  Faesch,  but  whether  the  bill  was  filed  just  before 
or  just  after  the  act  of  1799,  repealing  the  act  of  1743,  I  do 
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not  know.  I  have  an  impression  that  possibly  the  court  of 
chancery,  under  the  very  wide  jurisdiction  it  assumed  under 
the  colonial  authority,  and  by  virtue  of  the  tirst  section  of 
the  act  of  1743,  may  have  assumed  that  sort  of  jurisdiction, 
but  I  am  not  aware  that  is  has  ever  been  exercised  since. 
In  fact,  I  think  the  settled  rule  now  is,  that  where  a  man 
dies,  leaving  an  estate  of  land,  you  can  only  get  at  that  to 
pay  debts,  if  you  have  not  a  judgment  and  execution, 
through  the  orphans  court.  However,  I  do  not  pretend  to 
have  followed  the  subject  out;  I  do  not  know  that  I  am 
fitted  for  it ;  I  am  not  an  historical  expert  of  New  Jersey  law. 

I  decline  to  advise  a  decree  on  the  first  ground. 

On  the  second  ground,  however,  I  think  quite  differently. 
The  second  ground  on  which  the  complainant  asks  a  decree 
is,  that  the  debt  evidenced  by  the  judgment  in  New  York, 
was  for  a  part  of  the  purchase-money  on  the  sale  of  the 
Hudson  county  land  by  Coutant  to  Graves,  and  that  a  lien 
— vendor's  lien — resulted,  which  he  is  still  in  a  position  to 
enforce. 

And  first,  now,  whether  or  not  there  is  proof  that  .this 
debt,  on  which  the  complainant  founds  his  equity  in  this 
case,  was  a  debt  resulting  from  the  sale  of  that  land — and  I 
think  that  must  be  held  as  conclusively  proved  in  this  case 
— the  finding  of  Judge  Brown  in  the  New  York  suit,  which 
is  in  the  nature  of  a  special  verdict,  so  finds.  He  particularly 
states  and  finds  that  Graves  did  not  pay  for  that  land,  by 
any  of  the  transactions  between  the  parties.  The  pleadings 
clearly  raise  the  issue,  and  it  is  so  found  by  Judge  Brown. 
Independent  of  the  parol  evidence  in  this  case,  I  think 
there  is  suflicient  to  show  the  debt  is  a  debt  for  considera- 
tion money  unpaid.  Then  we  have,  in  addition  to  the 
record  of  the  New  York  judgment,  the  evidence  of  the  com- 
plainant in  this  suit.  The  evidence  of  the  complainant  has 
been  criticised  in  this  respect — that  it  is  verj'  loose  and 
unsatisfactory.  It  may  be  open  to  that  criticism,  but  I  do 
not  know  that  that  helps  the  defendant  at  all.  The  com- 
plainant is  not  called  upon  to  retry  the  case  in  New  York. 
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It  was  a  very  complicated  case,  and  it  proved  to  be  a  very 
difficult  thing  to  determine  how  the  purchase-money  was 
settled  between  the  parties  at  the  time ;  and  the  complain- 
ant, probably,  never  understood  it  himself,  and  certainly 
could  not  be  expected  to  explain  it  without  a  refreshment 
of  his  memory,  when  put  upon  the  stand  in  this  case,  after 
so  long  a  time;  and  what  he  does  swear  to  in  substance  is, 
that  the  judgment  there  recovered,  was  for  the  purchase- 
money  of  this  property,  and  that,  in  point  of  fact,  it  was  not 
paid ;  he  cannot  tell  how,  or  explain  how,  but  I  think  I 
must  find  in  that  way. 

If,  then,  this  is  a  debt  for  purchase-money,  it  follows,  I 
think,  that  the  complainant  is  entitled  to  relief,  unless  some 
of  the  defences  set  up  prevail,  and  I  will  consider  them  in 
detail. 

The  first  defence  set  up  is  that  of  "  bona  fide  purchaser  for 
a  valuable  consideration."  I  believe  my  friend,  Mr.  Emery, 
did  not  press  that  very  strongly.  I  think  it  must  fail.  The 
complainant,  in  his  bill,  makes  out  a  clear  jprinm  facie  case 
of  vendor's  lien,  and  then  he  calls  on  the  defendant;  he 
charges  the  defendant  with  not  being  a  "  bona  fide  purchaser," 
and  calls  upon  her,  in  his  bill,  to  set  out  what  she  did  pay, 
and  how  she  paid  it.  That  casts  the  duty  on  the  defendant 
to  set  out  in  her  answer,  fully  and  in  detail,  how  and  what 
she  paid.  That,  I  think,  she  fails  to  do.  She  does,  indeed, 
pretend  to  say  that  she  paid  |l,000,but  that  is  no  considera- 
tion for  the  property.  I  think  she  stated  herself,  out  of 
court,  so  to  speak,  on  this  point :  "And  this  defendant, 
further  answ^ering,  says  that  she  did  pay  to  the  said  Jacob 
R.  Wortendyke,  through  her  agent,  the  consideration  in 
said  deed  expressed ;  that  she  had  money  of  her  own,  in 
her  own  right,  at  the  time  of  her  marriage  with  the  said 
Rosewell  Graves,  and  that  afterwards,  and  during  her  mar- 
riage, she  derived  from  her  father's  estate  a  large  sum  of 
money,  which  was  entrusted  to  her  husband,  and  out  of 
which  her  husband,  the  said  Rosewell  Graves,  was  to,  and 
did,  pay  for  said  property;  and  the  funds  so  used  to  pay  lor 
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said  property,  were  the  funds  of  this  defendant,  as  her  own 
separate  estate." 

Now,  as  I  understand  that,  it  is  an  allegation  that  Graves 
bought  the  property  for  her,  and  paid  complainant  for  it,  so 
far  as  he  did  pay,  with  her  money.  If  she  did  not  pay  for 
it  in  full,  she  was  really  the  grantee.  She  cannot  be  in  the 
position  of  a  "  bona  fide  purchaser,"  as  against  the  very 
person  from  whom  she  purchased,  who  claims  the  vendor's 
lien.  That  allegation  in  the  answer  would  be  a  good  answer 
to  a  general  judgment  creditor,  if  it  be  the  truth,  but  not 
on  the  question  of  vendor's  lien.  Then  there  is  a  variety  of 
other  evidence,  which  it  is  not  necessary  for  me  to  refer  to 
in  detail  on  the  subject,  and  no  satisfactory  explanation  is 
given  to  show  why  the  conveyance  was  made  just  aftei- 
Judge  Brown  had  announced  his  decision,  giving  it  sub- 
stantially in  favor  of  the  defendant  Coutant,  the  complain- 
ant in  this  case.  And  the  whole  circumstances  show  it  was 
done  through  her  husband,  who  knew  about  these  matters, 
and  was  her  agent.     I  think  that  defence  fails. 

The  next  defence  set  up  is  the  discharge  in  bankruptcy. 
It  is  not  pretended  that  a  mortgage  existing  at  the  time  of 
the  discharge  in  bankruptcy,  or  any  actual  existing  lien,  would 
be  destroyed  by  the  proceedings  in  bankruptcy,  or  by  the 
discharge  of  the  debt  as  a  debt ;  but  the  defendant  put 
herself  on  the  ground  that  a  vendor's  lien  is  not  of  that 
character,  that  it  is  not  a  lien  "  ex  proprio  vigore"  but  is  a 
lien  created  by  the  court  of  chancery  after  bill  filed  for 
that  purpose.  And  counsel  quotes,  in  support  of  that  view, 
an  extract  from  Judge  Story's  opinion  in  Gilman  v.  Brown, 
1  Mason  191, 221 :  "  The  vendor's  lien  is  a  mere  creature  of 
a  court  of  equity.  It  is,  in  short,  a  right  which  has  no  exist- 
ence until  it  is  established  by  a  decree  of  the  court  in  a 
particular  case,  &c." 

Now,  it  may  be  very  presumptuous  for  an  obscure  indi- 
vidual like  myself  to  dissent  from  Judge  Story  in  anything 
that  he  says,  but  I  must  do  it.  I  think  that  opinion  of 
Judge  Story  undoubtedly  wrong,  and  founded  on  a  misap- 
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prehension  of  equity.    What  is  an  equity  ?    A  right  arising 
out  of  certain  facts.     A  man  sends  his  agent  with  money 
to  buy  an  estate ;  the  agent  takes  the  deed  in  his  own 
name  instead  of  the  name  of  his  principal ;  an  equity  at 
once  arises  out  of  those  facts  in  favor  of  the  principal  to 
have  the  title  conveyed  to  the  principal  by  the  agent,  of 
that  land  of  which,  in  equity,  the  principal  is  the  owner  all 
the  time;  he  is  the  owner  from  the  first.     A  man  contracts 
in  writing  with  another  to  purchase  an  estate ;  on  the  day 
named  he  pays  the  money,  and  for  some  reason  or  other 
the  deed  is  not  made ;  then  an  equity  arises  out  of  the 
facts  that  he  shall  have  the  deed ;  it  arises  at  once  out  of 
the  facts.      An  •  equity  is  never   created  by  the  court ;  it 
exists  independent  of  the  court.     All  the  court  of  chancery 
does  is  to  recognize  and  enforce  it.     It  is  a  solecism  to  say 
the  court  of  chancery  creates  an  equity.      Then  a  lien  for 
purchase-money — what  is  a  lien  for  purchase-money  ?     It 
is  not  a  lien  in  the  strict  sense  of  the  word;  at  law  a  lien 
cannot  exist  without  actual  possession.     It  is  a  right  the 
pledgee  has  in  the  thing  pledged,  to  keep  possession  until 
some  duty  is  performed.     An  equitable  lien  is  a  right  which 
a  person  out  of  possession  may  have  to  the  thing,  and  it  is 
simply  a  right  to  come  into  the  court  of  chancery,  and  have 
that  right   enforced,  applied,  and  to  take  the  fruits  of  it, 
which  he  cannot  have  without  the  aid  of  the  court  of  chan- 
cery ;  and  it  arises  out  of  the  facts  and  circumstances  of 
the  case.     Now,  where  a  man  delivers  a  deed  for  property, 
and  does  not  get  the  consideration  money,  an  equitable  lien 
arises  at  once  in  his  favor,  according  to  my  view  of  it,  of 
exactly  the  same  nature,  as  far  as  the  court  of  chancery  is 
concerned,  as  if  he  had  taken  a  mortgage  in  writing,  sealed 
and  delivered,  and  it  is  so  held  by  Chancellor  Zabriskie,  in 
Armstrong  v.  Ross,  5  C.  E.  Gr.  109.     There,  as  you  no  doubt 
recollect,  the  chancellor  held  that  a  void  mortgage  given  by 
a  married  female  for  purchase-money,  was  good  and  enforci- 
ble  in  equity  as  a  vendor's  lien,  and  had  existed,  of  course, 
from  the  time  it  was  given.  In  such  cases  the  court  says  thai  .t 
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is  contrary  to  equity  and  natural  justice  for  the  vendee  to 
keep  the  land  without  paying  the  purchase-money,  and  it 
seizes  upon  the  land  in  his  hands,  and  applies  it  to  the  pay- 
ment of  the  purchase-money.  This  right  to  come  into  this 
court,  and  ask  such  aid  from  the  court,  is  called  a  vendor's 
lien. 

Therefore,  without  enlarging  further  on  this  point,  I 
would  say  that  I  think  the  lien  existed  as  soon  as  ever  the 
deed  was  given,  and  the  money  was  not  paid.  I  may  say, 
here,  that  while  this  equitable  right  of  vendor's  lien  has 
been  differently  treated  and  recognized  in  different  states 
of  the  Union,  there  is  no  state  in  the  Union  where  it  has 
been  put  on  higher  grounds,  and  treated  as  a  greater 
favorite,  than  b}^  the  courts  of  the  state  of  New  Jersey,  and 
it  has  always  been  treated  as  a  substantial  right.  I  refer  to 
Van  Doren  v.  Todd^  2  Gr.  Ch.  397,  a  case  somewhat  in 
point ;  Brinkerhoff  v.  Van  Sciven,  3  Gr.  Ch.  251 ;  Corlies  v 
Hoioland,  11  C.  K  Gr.  311;  Dudley  v.  Bixon,  1  31c  Cart.  262. 
I  think,  therefore,  that  the  right  of  lien  sought  to  bt 
enforced  in  this  case,  was  an  equitable  right  in  the  land^ 
which  existed  at  the  time  the  discharge  in  bankruptcy  wat 
granted,  and  that  the  lien  was  not  discharged,  or  the  right 
defeated,  by  the  discharge  in  bankruptcy. 

The  next  defence  set  up  is,  lapse  of  time  in  analogy  of 
the  statute  of  limitations  ;  and  that,  I  think,  must  fail,  also; 
I  do  not  see  how  it  can  apply.  It  is  true  the  time  when  the 
lien  arose  was  more  than  twenty  years  ago,  but  the  judg- 
ment was  not  twenty  years  old  when  the  bill  was  filed  here, 
and  the  statute  of  limitations  could  not  even  be  applied  to 
the  judgment.  I  think  I  ought  to  have  mentioned,  on 
the  other  point,  the  case  of  Ocean  Bank  v,  Olcoti,  4-6  N.  Y.  12, 
cited  by  defendant.  I  do  not  think  it  applies  at  all ;  the 
circumstances  of  that  case  were  entirely  different.  It  was 
not  a  case  of  vendor's  lien,  but  of  a  statutory  right  given  to 
a  judgment  creditor  to  come  into  court  and  impeach  a 
certain  class  of  conveyances,  and  the  court  held  that  juris- 
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diction  was  based  on  the  statute  which  requires  an  actual 
existing  debt  in  j)ersonam. 

But  there  is  another  case  in  New  York  which  was  not  cited, 
which  bears  closely  upon  the  question  of  the  statute  of 
limitations.  You  will  find  it  cited  in  Jones  on  Mort.  §  1W9. 
It  is  an  earlier  case  than  the  case  in  4-6  N.  Y.  It  is  Borsi 
V.  Corey,  16  N.  Y.  505.  That  is  a  case  where  the 
statute  of  limitations  was  set  up  against  a  vendor's  lien, 
because  the  deed  was  more  than  six  years  old.  If  that 
case  was  in  point,  I  would  not  follow  it.  But  I  do  not 
think  it  is  in  point,  because  here  the  debt  itself  is  not 
outlawed.  I  refer,  on  this  part  of  the  case,  to  Lingan  v. 
Henderson,  1  Bland  272,  and  Moreton  v.  Harrison,  1  Bland 
501.   Then,  I  think  the  statute  of  limitations  does  not  apply. 

Then  it  is  said  there  is  a  defect  of  parties,  viz.,  the 
assignee  in  bankruptcy  and  personal  representatives ;  but  I 
can  not  see  any  defect  of  parties.  I  can  not  see  who  can  be 
said  to  be  interested  in  this  property,  who  has  not  been 
made  a  party.  The  case  shows,  if  it  shows  anything,  that 
the  deed  impeached  in  favor  of  complainant,  is  good 
between  Graves  and  his  wife,  and  none  of  his  heirs  at  law 
can  touch  it.  They  have  no  interest  in  it.  Then  the 
administrators,  if  any  there  be,  have  no  interest  in  it,  and 
there  is  no  party  in  the  world,  except  possibly  the  assignee, 
who  has  a  particle  of  interest,  because  the  deed,  by  the  well- 
settled  rules  of  law,  was  good  between  the  parties. 

And  then  there  is  no  right  of  recovery  over  by  the 
defendant  against  the  personal  estate  in  this  case,  if  there 
was  any  personal  estate  to  recover  against.  And  it  does 
not  appear  that  the  assignee  in  bankruptcy  has  made  any 
claim  against  this  property,  nor  that  he  had  any  interest  in 
it,  or  could  sustain  any  claim.  And  if  he  could,  the  defend- 
ant can  not  complain  that  he  has  not  been  brought  in. 

That  point— want  of  parties— was  not  taken  in  the 
answer,  and  the  court  would  be  very  reluctant,  at  this  stage 
of  the  case,  to  listen  to  such  an  objection.  Therefore,  I  am 
prepared  to  advise  a  decree  in  favor  of  the  complainant. 
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Some  things  I  have  not  fully  considered,  whether  or  not 
there  ought  to  be  (I  have  partlj'^  considered  this)  an  inquiry 
as  to  what  defendant  has  received  from  the  sale  and  the 
mortgage  of  the  lands.  I  am  inclined  to  think  there  should 
be  such  an  inquiry,  unless  counsel  can  show  some  reason  to 
the  contrary,  as  to  what  money  she  has  received.  As  to  the 
extent  and  exact  form  of  that  inquiry,  I  have  not  considered, 
nor  have  I  considered  whether  or  not  there  is  anything  in 
the  case  to  warrant  an  inquiry  as  to  whether  or  not  all  the 
judgment  in  Kew  York  was  for  unpaid  purchase-money. 
My  impression  is,  the  case  shows  it  was.  I  did  not  examine 
it  carefully.  If  counsel  can  show  it  was  not  all  for  unpaid 
purchase-money — from  the  record,  of  course,  they  can  not 
go  outside  of  the  record  for  that — that  question  may  be  left 
open,  and  I  will  hear  both  counsel,  if  they  wish. 

Mr.  Leon  Abbett,  for  appellant. 

I.  The  complainant  has  no  standing  in  court,  as  a  cred- 
itor at  large,  to  impeach  the  conveyance  to  the  defendant,  or 
to  subject  the  lands  in  question  to  the  payment  of  his  debt. 
Davis  V.  Green,  11  C.  E.  Gr.  1(36  ;  Ocean  National  Bank  v. 
Oleott,4,6N.  Y.  m,  18;  Pratt  v.  Curlis,  6  N.  B.  R.  IW ; 
Inking  v.  Wilcox,  11  Paige  589  ;  Day  v.  Cooleg,  118  Mass.  5S4- 

n.  The  complainant  had  no  lien  on  the  lands  in  question, 
either  before  or  at  the  time  of  Roswell  Graves's  discharge 
in  bankruptcy,  and  said  discharge  bars  and  extinguishes 
any  claim  or  equity  which  the  complainant,  as  vendor,  may 
have  had  prior  thereto,  for  any  unpaid  balance  of  purchase- 
money.  Ocean  National  Bank  v.  Olcott,  JfB  N.  Y.  12-16,  22  ; 
Riickman  v.  Cowele,  1  N  Y.  505 ;  Depuis  v.  Swart,  3  Wend. 
135 ;  Baker  v.  Wheaton,  5  Mass.  509 ;  Stewart  v.  Reckless,  4 
Zab.  4^7;  Borst  v.  Corey,  15  N.  Y.  505,  508 ;  Story's  Eq. 
Jur.  §  1216;  Neate  v.  Duke  of  Marlborough,  3  Myl.  ^  Q:  407, 
415 ;  Oilman  v.  Brown,  1  Mason,  191,  Story  J.;  Trotter  v. 
Erwin,  27  Miss.  772 ;  Mackreath  v.  Symons,  1  White  ^  Tud. 
Lead.   Gas.  in  Eq.  491,  492;  Story's  Eq.  Jur.  §  1217;  Baum 
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V.  Grigsby,  21  Cal.  172;  Williams  v.  Young,  Id.  227;  Palmer 
V.  Merrill,  57  Me.  30. 

m.  The  judgment  obtaiued  in  the  New  York  supreme 
court,  merged  and  extinguisiied  the  original  debt  for  any 
balance  of  purchase-money,  and  the  vendor's  lien  or  equity, 
being  based  solely  on  the  original  debt,  was  merged  and 
extinguished  at  the  same  time.  Barties  v.  Gibbs,  2  Vr.  SIS  ; 
Borst  V.  Corey,  15  N.  Y.  505. 

IV.  The  complainant's  claim  is  barred  by  lapse  of  time, 
more  than  twenty -three  years  having  elapsed  since  it 
accrued.  Borst  v.  Corey,  15  N.  Y.  505,  508 ;  Ti'otier  v. 
Darwin,  27  Miss.  772,  779;  Barnes  v.  Taylor,  12  C.  E.  Gr. 
76 ;  Ang.  on  Lim.  §  4.69 ;  McClane  v.  Shepherd,  6  C.  E.  Gr. 
76 ;  Story's  Eq.  Jur.  §  1217. 

Messrs.  Collins  ^  Corbin,  for  respondents. 

I.  The  conveyance  was  fraudulent  and  void. 

(a)  Defendant  had  actual  notice.  Tillinghast  v.  ChampUn^ 
4  JR.  I.  178;  Hopkins  v.  Boty,  25  Wis.  573. 

(6)  Defendant  had  constructive  notice.  McLaren  v.  Hall, 
26  Iowa  297 ;  Case  of  Distilled  Spirits,  11  Wallace  356 ; 
Story's  Eq.  §§  399,  4,08;  Williamson  v.  Brown,  15  N.  Y.  354, 
359;  Sheldon  v.  Cox,  2  Eden  228;  Dryden  v.  Frost,  3  Myl.  ^ 
Gr.  670  ;  Weilder  v.  Farmers  Bank,  11  Serg.  ^  R.  134;  -5fl!??^- 
of  U.  S.  V.  Davis,  2  Bill  451,  461 :  Kennedy  v.  Green,  3  Myl. 
^  K.  699,  719  ;  Dart  on  Vendors  p.  412 ;  3  Sugden  on  Vend- 
ors p.  319 ;  Bourset  v.  Savage,  L.  R.  {2  Eq.)  134 ;  RoUand 
V.  Rart,  L.  R.  {6  Ch.  App.)  678,  682;  Bump  on  Fraudulent 
Conveyances,  54''' ■,  548' 

(c)  Defendant  is  not  a  bona  fide  purchaser  for  value.  2 
White  ^  Tiidor's  Lead.  Cas.  in  Eq.  {ed.  1876)  33, 83, 84, 99, 102, 
106,  107,  134;  Lloyd  v.  Lynch,  4  Casey  419  ;  Haughwout  v. 
Murphy,  7  C.  E.  Gr.  531;  Patten  v.  Moore,  32  N.  H.  382; 
Everts  v.  Agnes,  4  Wis.  356 ;  Boyd  v.  Dunlap,  1  Johns.  Ch. 
50 
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478  ;  Demarest  v.  Terhune,  3  C.  E.  Gr.  532 ;  Mingus  v.  Con- 
dit,  8  C.  E.  Gr.  313 ;  Pancoast  v.  Duml,  11  C.  E.  Gr.  U^  ; 
Gary  v.  White,  52  N.  Y.  138 ;  1  Hilliard  on  31ortgages  p. 
680;  Amiin  v.  Annin,  9  C.  E.  Gr.  184,. 

11.  Complainant's  claim  as  a  general  creditor.  Bean 
V.  Smith,  2  3Iason  283;  Curtis  v.  Gibbs,  1  Fen.  399; 
Davis  V.  Dean,  11  C.  E.  G)\  436 ;  McCartney  v.  Bostwick,  32 
N.  Y.  53 ;  Pendleton  v.  Perkins,  49  Mo.  565 ;  Peay  v.  Mor- 
rison, 10  Gratt.  149 ;  Sweeney  v.  Ferguson,  2  Black/.  {Ind.) 
129 ;  Greenway  v.  Thomas,  I4  III-  271 ;  Shurts  v.  Howell,  3 
Stew.  4I8,  and  cases  cited ;  Hasten  v.  Castner,  2  Stew.  536  ; 
Palmer  v.  Morrill,  57  Me.  26;  Ocean  Bank  v.  Olcott,  46  N. 
Y.  12 ;  Bump's  Bankruptcy  p.  746,  citing  Otis  v.  Gazlin,  31 
Me.  667,  and  Maxim  v.  Morse,  8  Mass.  127 ;  Tichenor  v. 
Allen,  13  G^-att  15;  Clark  v.  Clark,  17  How.  315;  Crossley 
V.  Ellsvjorthy,  L.  R.  {12  Eq.)  158 ;  Rugely  v.  Robinson,  19 
Ala.  404 ;  Phelps  v.  Curtis,  16  N.  B.  R.  85,  80  111.  109. 

The  assignment  in  bankruptcy.  Bump's  Bankruptcy 
{8th  ed.)  p.  590,  notes  to  §  5046.  Smith  v.  Disjmtch  Co.,  6  Vr. 
60  ;  Tichenor  v.  Allen,  13  Gratt.  15  ;  Rugely  v.  Robinson,  19  Ala. 
404 ;  Allen  V.  Montgomery,  48  Miss.  101 ;  Dewey  v.  Moyer, 
16  N.  Y.  Sup.  Ct.  473  {1877);  Phelps  v.  Curtis,  80  III.  109, 
16  iV.  B.  R.  85  ;  Bank  v.  Leggett,  51  N.  Y.  552;  Wood  v. 
Stover,  1  Stew.  248 ;  Kinna  v.  Smith,  2  Gh\  14;  Parker  v. 
Stevens,  Id.  56;  Kelsey  v.  Western,  2  N.  Y.  500 ;  Seaman  v. 
Kimball,  4  Barb.  Ch.  344  >  Earle  v.  Camp,  16  Wend.  571 ; 
Duncan  v.  Spear,  11  Wend.  57 ;  Cogdel  v.  Exum,  69  N.  C. 
464 ;  Colie  V.  Jamison,  4  Hun  284' 

m.  Vendor's  lien.  Eewis  v.  Hawkins,  23  Wall.  119 ;  1 
Lead.  Cas.  in  Eq.  (ed.  of  '76)  p.  4^^  '>  O^rson  v.  Green,  1 
Johns.  Ch.  308;  Pylant  v.  Reeves,  53  Ala.  132;  Russell  v. 
Watts,  41  Miss.  602  ;  Perkins  v.  Gibson,  51  Miss.  699  ;  Arm- 
strong V.  Ross,  5  C.  E.  Gr.  209  ;  Garland  v.  Rives,  4  Rand. 
282 ;  Smith  v.  Smith,  22  Iowa  516  ;  Potter  v.  Phillips,  44  Iowa 
353;  Fox  v.  Moyer,  54  N.  Y.  125. 
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lY.  Limitation.     1  Phil  Ecidence  p.  676,  note  193 ;  3  Id. 
40S. 

V.  Accounting.  A  fraudulent  grantee  must  account  for 
the  proceeds  of  the  property,  to  the  creditor  in  fraud  of 
whom  the  conveyance  was  made.  Dupley  v.  Kleinsmith,  11 
Wall  610 ;  Post  v.  Stiger,  2  Stew.  654.;  Clement  v.  Moon,  6 
Wall  229 ;  Ames  v.  Blunt,  5  Paige  20 ;  Keep  v.  Sanderson, 
12  Wis.  391;  Steere  v.  Boagland,  50  111  377 ;  Swinford  v. 
Hogers,  23  Cal  23^. 

The  opinion  of  the  court  was  delivered  by 

SCUDDER,  J. 

The  complainant's  bill  was  filed  to  enforce  a  vendor's  lien 
for  part  of  the  purchase-money  of  lands  at  Bergen  Neck, 
in  the  county  of  Bergen  (now  in  the  city  of  Bayonne,  in 
the  county  of  Hudson)  and  state  of  New  Jersey.  By  two 
several  deeds,  dated  January  10th,  1853,  and  January  13th, 
1853,  respectively,  the  complainant  conveyed  these  lands  to 
Roswell  Graves,  the  husband  of  the  defendant.  Judgment 
for  a  balance  of  the  purchase-money  was  obtained  by 
Eburn  H.  Coutant,  the  complainant,  against  Roswell  Graves, 
in  the  supreme  court  of  the  state  of  New  York.  The  suit 
was  commenced  by  Graves  against  Coutant,  July  7th,  1854; 
a  counter-claim  for  the  purchase-money  was  set  up,  and, 
after  a  long  litigation,  an  appeal  taken  from  the  judgment 
of  the  supreme  court  was  dismissed  October  27th,  1875, 
and  the  judgment  of  that  court,  dated  May  24th,  1860,  was 
affirmed  for  $6,433.66,  with  interest  from  May  24th,  1860, 
and  for  $223.59,  costs  of  increase,  with  interest  from  July 
6th,  1864.  While  this  suit  was  pending,  to  wit,  on  March 
Ist,  1860,  Roswell  Graves  conveyed  to  Jacob  R.  Worten- 
dykc,  in  consideration  of  $1,000,  as  stated  in  the  deed,  all 
that  part  of  the  premises  conveyed  to  him  by  this  complain- 
ant, which  had  not  been  sold  by  him  up  to  that  date.  On 
March  5th,  1860,  only  five  days  later,  Wortendyke  conveyed 
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the  same  property  to  this  defendant,  Eliza  A.  Graves,  wife- 
of  Roswell  Graves,  for  the  consideration  therein  expressed 
of  $1,000,  by  deed,  without  covenants  for  title.  After  the 
above  deed  to  her,  Mrs.  Graves  made  conveyances  and 
mortgages  of  portions  of  the  premises  conveyed  to  her. 

On  January  21st,  1871,  Roswell  Graves  was  discharged 
in  voluntary  bankruptcy,  this  claim  not  having  been  proved 
against  him  in  said  proceedings.  He  died  July  29th,  1873. 
The  bill  of  complaint  in  this  case  was  filed  in  March,  1876» 
It  is,  in  effect,  to  establish  and  enforce,  by  the  decree  of  the 
court  of  chancery,  the  complainant's  alleged  lien  for  unpaid 
purchase-money,  the  amount  of  which  had  been  settled  by 
the  judgment  in  the  state  of  New  York,  upon  so  much  of 
these  lands  as  may  still  remain  unsold  in  the  name  of  said 
Eliza  A.  Graves,  and  an  account  from  her  for  lands  sold, 
charging  that  she  is  not  a  bonafde  purchaser. 

Upon  this  last  point,  I  agree  with  the  master  in  hi& 
opinion,  that  her  uncertain  statement  of  the  consideration 
paid  by  her  for  this  conveyance,  and  the  small  sum  of 
$1,000  in  money,  which  she  says  she  has  paid,  are  insuffi- 
cient evidence  of  a  fair  purchase  for  a  good  consideration 
of  the  large  and  valuable  property  described  in  the  deed  ta 
her.  As  to  this  complainant,  she  stands  in  no  more  favor- 
able position  than  her  husband  would  do  if  he  were  living. 
She  must  be  charged  with  notice  of  this  claim  when  the 
conveyance  was  made  to  her,  and  there  is  also  sufficient 
evidence  that  she  had  actual  notice  of  an  unsettled  claim 
for  purchase-money,  which  was  opposed  by  her  husband's 
allegation  that  he  was  deceived  by  a  misrepresentation  that 
there  was  no  encumbrance  on  the  property  at  Bergen  Neck, 
when  he  bought  of  Coutant.  This  was  the  matter  adjusted 
in  the  litigation  in  New  York,  and  she  knew  of  this  contro- 
versy and  suit  resulting  in  the  judgment  which  is  produced 
here  as  evidence  of  the  amount  due  and  unpaid. 

She  further  bases  her  title  upon  her  husband's  agency,  in 
acting  for  her,  and  using  her  money  in  purchasing  the 
property,  thereby  assuming  all  the  knowledge  and  notice 
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that  he  had.  If  she  had  paid  a  valuable  consideration,  with 
notice  of  the  equitable  rights  of  the  complainant,  she  would 
hold  the  property  subject  to  such  equitable  interests;  and, 
if  she  did  not  pay  such  consideration,  a  fortiori,  she  will  be 
charged  with  the  same  trust,  in  respect  to  the  property,  as 
her  husband,  from  whom,  or  through  whose  agency,  she  has 
purchased.  Le  Neve  v.  Le  Neve,  Amb.  436 ;  2  Lead.  Cos.  in 
Eq.  231 ;  1  Ferry  on  Trusts  §  217  and  note  (^). 

It  is  not  only  necessary  that  a  defendant  setting  up  a 
defence  of  a  bona  fde  purchaser  should  clearly  and  unequiv- 
ocally state  in  the  answer  that  the  purchase  was  for  value, 
without  notice,  but  he  must  also  set  forth  all  the  particulars 
•of  the  purchase,  and  must  distinctly  prove  them.  There 
has  been  a  failure  in  this  particularity,  both  in  the  answer 
and  in  the  proof,  in  this  case.  We  must  therefore  consider  it 
upon  its  merits  between  the  original  parties. 

And  first,  it  is  said  that  the  complainant  occupies  the 
position  of  a  creditor  at  large,  having  no  judgment  in  this 
state,  or  execution,  which  binds  these  lands  in  controversy, 
citing  Bigelow  Blue  Stone  Co.  v.  Magee,  12  C.  Gr.  392 ;  Davis 
v.  Dean,  11  C.  E.  Gr.  436,  and  other  cases.  But  this  rule 
is  not  applicable,  for  here  the  lien  is  an  equitable  one;  the 
remedy  at  law  is  inadequate,  and  practically  exhausted. 
The  case  is,  therefore,  exceptional.  See  Haston  v.  Castner,  2 
Stew.  536 ;  Shurts  v.  Howell,  3  Stew.  4IS,  and  the  same  cases 
on  appeal. 

The  claim  of  a  vendor's  lien  for  purchase-money  is  one 
of  peculiar  equitable  cognizance,  and  is  only  maintainable 
in  a  court  of  equity.  There  is  a  constructive  trust  when 
lands  are  conveyed  and  no  security  is  taken  for  the  purchase- 
money,  that  the  purchaser  shall  be  a  trustee  of  the  land 
for  the  vendor,  until  the  purchase-money  is  paid.  An 
•equitable  lien  is  given  on  the  land  for  this  unpaid  purchase- 
money,  not  only  against  the  vendee,  but  against  all  subse- 
quent purchasers  who  take  mala  jide,  or  with  notice  that 
the  purchase-money  remains  unpaid.  This  is  the  established 
law  of  our  state,  where  our  court  of  equity  has  followed  the 
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leading  case  of  Mackreth  v.  Symmons,  15  Ves.  329 ;  S.  C,  t 
Lead.  Cas.  in  Eq.  336  ^c;  Van  Dorm  v.  Todd,  2  Gr.  CL 
397 ;  Brinkerhoff  v.  Van  Sciven,  2  Gr.  Ch.  251 ;  Herbert  v. 
Scqfield,  1  Stock.  4.92;  Dudley  v.  Dickson,  1  McCart.  252  r 
Armstrong  v.  Ross,  5  C.  E.  Gr.  109 ;  Corlies  v.  Howland,  11 
a  E.  Gr.  311. 

In  some  of  the  states  this  doctrine  is  rejected.  In  Gilman 
V.  Brown,  1  Mason  191,  Justice  Story  says  that  "Massachu- 
setts has  no  court  of  chancery  to  recognize  and  enforce  such 
a  lien,  and  the  peculiar  principles  and  doctrines  of  courts  of 
equity  have  never  been  adopted  into  its  jurisprudence.'*^ 
This  has  been  recently  affirmed  in  that  state  in  Ahrend  v. 
Odioime,  118  Mass.  261  [1875),  where  the  court  says  that  no 
such  lien  exists  in  that  commonwealth,  in  any  case,  without 
agreement  in  writing.  The  opinion  of  Chief-Justice  Gray^ 
in  that  case,  is  an  able  defence  of  the  law  as  there  main- 
tained. An  elaborate  note,  collecting  the  cases  and  dif- 
ferent holdings  of  the  courts  in  all  the  states,  will  be  found 
in  1  Perry  on  Trusts  §  232,  note  2. 

Chancellor  Green  states  the  law,  as  held  in  our  state,  in 
Dudley  v.  Dickson,  thus:  "The  well-settled  rule  of  equity,, 
that  the  vendor  of  real  estate  has  a  lien  upon  the  land  sold 
for  the  purchase-money,  is  recognized  and  adopted  in  this 
state.  The  taking  of  the  note  or  bond  of  the  purchaser  for 
the  unpaid  purchase-money  will  not  impair  the  lien." 

It  is  settled,  also,  that  the  recovery  of  a  judgment  on 
such  note  or  bond,  or  for  the  purchase-money  where  no 
note  or  bond  is  taken,  will  not  affect  the  vendor's  lien  as  a 
merger,  for  until  there  is  payment,  or  some  legal  equivalent 
or  bar  to  the  recovery,  the  lien  and  the  equitable  right  to 
have  the  purchase-money,  remain. 

If  this  lien  exists  by  the  operation  of  a  constructive  trust,^ 
then  I  think  it  must  also  be  concurrent  with  it,  and  attach 
at  the  time  the  vendor  obtains  his  right  in  the  property, 
and  it  will  continue  so  long  as  the  trust  remains,  or,  as 
some  of  the  cases  say,  so  long  as  an  action  can  be  main- 
tained for  its  collection.     1  Ferry  on  Trusts  §  23^. 
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It  is  hc4cl  in  Borst  v.  Corey,  15  N.  Y.  505,  and  in  Trotter 
V.  Erwin,  27  Miss.  77S,  that  the  vendor's  lien  will  be  barred 
by  the  statute  of  limitations,  while,  in  other  cases 
{Moreton  v.  Harrison,  1  Bland  491 ;  Lingan  v.  Henderson,  1 
Bland  236 ;  Relfe  v.  Relfe,  34  Ala.  500)  it  is  said,  that  it  is 
of  the  nature  of  a  direct  or  express  trust,  and  cannot  be 
barred  by  the  statute.  A  strong  argument  may  be  made 
for  the  former  holding,  from  the  importance  of  clearing 
title  to  lands. 

But  it  is  not  material  to  determine  this  disputed  question 
here,  for  in  this  case  there  is  no  bar  by  the  statute  of  limit- 
ations of  the  debt  for  unpaid  purchase-money.  Although 
the  sale  of  land  w^as  made  in  1853,  the  action  for  the 
recovery  and  adjustment  of  this  money  was  begun  in  1854 
and  continued  until  1875,  when  it  w^as  finally  determined. 
The  statute  would  not  run  against  the  debt  during  the 
pendency  of  the  suit.  In  this  state,  the  bill  of  complaint 
was  filed  in  1876.  I  think,  therefore,  that  this  vendor's  lien 
is  in  a  shape  to  be  enforced,  notwithstanding  the  time  which 
has  elapsed  since  it  first  attached. 

The  further  defence  that  the  claim  was  barred  by  the 
discharge  of  Roswell  Graves  in  bankruptcy,  in  1871,  is  also 
untenable.  Upon  this  point  Lewis  v.  Hawkins,  23  Wall.  119, 
is  conclusive.  It  holds,  in  substance,  that  where,  by  the 
law  of  any  state,  a  vendor's  lien  for  purchase-money  is 
recognized,  a  discharge  of  the  vendee,  or  his  purchaser  with 
notice,  will  not  discharge  the  lien  of  the  vendor.  It  also 
covers  the  other  point  of  the  case,  that  the  statute  of  limita- 
tions will  not  affect  such  lien,  because  the  vendee,  or  the 
purchaser  from  him  with  notice,  stands  in  the  relation  of  a 
trustee  or  mortgagor  for  the  unpaid  purchase-money. 

Other  cases  may  be  cited  to  maintain  the  construction 
that  the  vendor's  lien  for  unpaid  purchase-money  is  not  dis- 
charged by  bankruptcy,  and  will  prevail  against  the 
assignee  of  the  bankrupt.  Tichenor  v.  Allen,  13  Gratt.  15  ; 
Rv^ely  V.  Robinson,  19  Ala.  4.04;  Phelps  v.  Carts,  80  III 
109;  In  re  Ferdue,  2  N.  B.  R.  67. 
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There  is  no  charge,  however,  in  this  case,  that  the 
assignee  in  bankruptcy  ever  claimed  or  asserted  any  right 
in  this  real  estate  in  controversy,  under  the  assignment. 

The  proviso  in  the  second  section  of  the  bankrupt  law, 
passed  by  the  congress  of  the  United  States  August  19th, 
1842,  "  that  nothing  in  this  act  contained  shall  be  construed 
to  annul,  destroy  or  impair  any  liens,  mortgages  or  other 
securities  on  property,  real  or  personal,  which  may  be  valid 
by  the  laws  of  the  states  respectively,  and  which  are  not 
inconsistent  with  the  second  and  fifth  sections  of  that  act," 
has  been  interpreted  in  our  supreme  court  (Vreeland  v. 
Bruen^  1  Zdb.  S14)  to  mean  that,  in  letter  and  spirit,  it 
embraced  any  liens  valid  by  the  laws  of  the  state,  whether 
legal  or  equitable,  arising  under  contract  or  otherwise,  or, 
whether  perfected  by  judgment,  or  only  inchoate,  but 
valid  until  perfected  by  judgment.  That  case  only  settled 
the  validity  of  a  creditor's  attachment  under  the  law  of  this 
state,  but  the  statement  of  the  proper  construction  of  the 
proviso  would  cover  the  case  of  a  vendor's  lien  in  equity, 
which  is  so  clearly  and  strongly  established  by  the  law  of 
our  state.  And  such  is  the  policy  of  the  subsequent  bank- 
rupt laws,  and  the  rule  in  construing  them.  A  lien  which 
is  saved  under  these  laws,  is  such  an  one  as  is  recognized 
by  the  law  of  the  state  where  it  is  claimed  to  be  binding 
and  effective. 

It  only  confuses  the  question  to  refer  to  decisions  of  courts 
in  other  states  where  a  vendor's  lien  in  equity  is  not  regarded 
as  it  is  under  the  law  of  our  state ;  and  it  is  too  late  to  dis- 
cuss the  policy  of  the  law  which  has  been  so  long  settled 
by  the  rulings  of  our  highest  courts. 

It  does  not  appear  by  the  pleadings  or  the  evidence,  that 
any  other  parties  are  interested  in  this  controversy,  except 
those  who  are  now  before  the  court  as  complainant  and 
defendant ;  or,  that  there  is  any  defect  of  parties ;  the  case 
has,  therefore,  been  considered  and  decided  with  reference 
to  them  ;  and  the  defendant,  both  as  to  the  lands  conveyed  to 
her  which  remain  unsold,  and  the  proceeds  of  the  sales  of 
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such  portions  as   have   been    conveyed  by  her,  should   be 
charged  with  the  vendor's  lien  for  purchase-money  unpaid 
by  her  husband,  and  claimed  in  this  action. 
The  decree  is  affirmed. 

Decree  unanimously  affirmed. 


Adrian  Van  Blarcom  and  Edward  R.  "Weiss,  executors  &c., 

appellants, 

V. 

Joseph  Thomas  Dager  and  others,  respondents. 

Where  the  income  of  all  of  a  testator's  property  was  given  to  his 
wife,  for  life,  with  a  gift  over  of  the  principal  at  her  death. — Held, 

(1)  That  the  premium  received  by  her  on  certain  gold  coin  belong- 
ing to  testator's  estate,  was  part  of  the  corpus,  and  not  income  to 
which  she,  as  life  tenant,  was  entitled. 

(2)  That  the  interest  receivable  by  her  must  be  computed  from  the 
date  of  testator's  death. 

On  May  1st,  1862,  George  W.  Hughes,  of  Paterson,  in  the 
state  of  New  Jersey,  then  temporarily  living  in  Russia, 
departed  this  life,  and  having  before  his  death,  and  on  the 
31st  day  of  December,  1858,  duly  made  and  executed  his 

Note. — If  a  legacy  be  given  in  a  foreign  country,  and  in  a  foreign 
coin,  but  payable  in  England,  the  rule  is  to  compute  the  amount  there, 
as  converted  into  sterling,  without  any  allowance  for  exchange  or  the 
expense  of  remittance.  CocJcere.U  v.  Barber,  16  Ves.  JfSl ;  Holmes  v. 
Holmes,  1  Buss.  &  Myl.  660;  Saunders  v.  Drake,  S  Atk.  466;  Otis  v.  Cof- 
fin, 7  Gray  511;  Bowditch  v.  Soltyk,  99  Mass.  136;  Sieivart  v.  Chambers,  2 
'Sandf.  Ch.  282.  See  Campbell  v.  Graham,  1  Buss.  &  Myl.  4-53,  2  CI.  & 
Fin.  4^9 ;  Scott  v.  Bevan,  2  Barn.  &  Ad.  78 ;  Laiisdowne  v.  Lansdowne,  2 
Bligh  60;  1  Bop.  on  Leg.  *856  ;  Blanchard  v.  Equitable  Co.,  12  Allen  386; 
Scofield  V.  Day,  20  Johns.  102;  Wilson  v.  Morgan,  4  Boberts.  58;  Bobin.wn  v. 
Hall,  28  How.  Pr.  342;  Grant  v.  Healey,  3  Sumn.  523;  Baker's  Appeal,  59 
Pa.  St.  313;  Carter  v.  Swift,  1  Low.  398  ;  Doll  v.  Earle,  65  Barb.  298; 
Tufts  V.  Plymouth  Co.,  14  Allen  407;  McClarin  v.  Nesbitt,  2  Nott.  &  M. 
519;  Cary  v.  Courtenay,  103  Mass.  316;  Bohn  v.  Brocdhagen,  2  Cin. 
{Ohio)  2. 
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last  will  and  testament  in  due  form  of  law,  and  published 
the  same  in  the  presence  of  three  subscribing  witnesses 
thereto,  as  follows  : 

"  I,  George  Washington  Hughes,  of  New  Jersey,  in  the  United 
States  of  America,  now  temporarily  residing  in  Russia,  make,  publish 
and  declare  this  to  be  my  last  will  and  testament,  namely  : 

"  I  give,  devise  and  bequeath  to  my  wife,  Catharine  Hughes,  for  and 
during  her  natural  life,  all  my  property,  real  and  personal,  to  have^ 
receive  and  use  the  income  thereof,  but  without  power  to  alienate  or 
encumber  the  principal  thereof,  and  with  the  condition  that  she  shall 
pay  out  of  said  income  the  sum  of  one  thousand  dollars  to  my  son 
George  Washington  Hughes,  when  he  attains  the  age  of  twenty-one 
years,  and  shall  also  pay  the  like  sum  to  each  other  child  of  mine,  on 
its  arrival  at  the  age  of  majority. 

"  I  give,  devise  and  bequeath  to  my  son  George  Washington  Hughes, 
upon  and  after  the  death  of  said  Catharine,  my  wife,  all  my  property, 
real  and  personal,  to  be  equally  shared,  however,  by  him  with  any 
other  child  or  children  of  mine  then  living. 

"  If  neither  my  said  son  nor  any  other  descendants  of  mine  are 
living  at  the  time  of  the  death  of  my  wife  aforesaid,  then,  upon  her 
death,  I  devise,  bequeath  and  direct  that  all  my  property,  real  and 
personal,  shall  be  equally  distributed  as  follows,  namely:  one-fifth  part 
to  the  children  of  my  brother  John  Hughes ;  one-fifth  part  to  the 
children  of  my  brother  Jarrett  Hughes ;  one-fifth  part  to  the  children 
of  my  brother  Scott  Hughes ;  one-fifth  part  to  the  children  of  my 
brother  William  Hughes,  and  one-fifth  part  to  the  child  of  my  deceased 
sister  Elizabeth  Davison. 


In  Cole  V.  Cole,  1  Dev.  4^0,  a  bequest  of  a  slave  and  her  increase, 
passed  only  the  increase  born  after  testator's  death.  See  Holmes  v. 
Mitchell,  4  Md.  Ch.  263;  Perry  on  Trusts  I  546. 

In  Brewster  v.  McCall,  15  Conn.  274,  ^  testator  gave  to  his  wife  one- 
third  of  the  use  of  a  certain  farm,  during  her  natural  life,  "together 
with  the  stock  of  said  farm." — Held,  that  she  took  the  stock  absolutely. 
See  Loveren  v.  Lamprey,  22  N.  H.  434;  Moultrie  v.  Hunt,  10  Am.  Law 
Reg.  165  ;  Dole  v.  Johnson,  3  Allen  364. 

An  unconditional  bequest  of  the  dividends  of  certain  stock,  is  a 
bequest  of  the  stock  itself.     Collier  v.  Collier,  3  Ohio  St.  369. 

In  Hartley  v.  Allen,  4  Jur.  {N.  S.)  500,  £17,000,  profit  derived  by  a 
corporation  from  the  sale  of  new  shares  of  stock  issued  by  the  com- 
pany, was  ordered  to  be  divided  ratably  among  the  stockliolders, — 
Held,  that  a  life  tenant  of  certain  of  the  old  shares  was  not  entitled  to 
any  part  thereof. 

In  Brander  v.  Brander,  4  "^^s.  800,  a  life  tenant  was  held  to  be  not 
entitled  to  a  dividend  of  the  surplus  capital  or  reserved   profit  of  a 
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"  And  I  hereby  revoke  any  former  will  or  wills  made  by  me,  and 
declare  this  to  be  my  last  will  and  testament. 

"  And  I  nominate  and  desire  to  have  appointed  as  executrix  of  this 
my  last  will  and  testament,  my  wife  Catharine  Hughes,  and  desire  that 
she  may  not  be  required  to  give  any  bonds  regarding  its  execution." 

Testator's  only  child,  George  Washington  Hughes,  died 
before  him,  leaving  no  lawful  issue.  Joseph  Davison,  the 
son  of  testator's  sister,  Elizabeth  Davison,  died  after  tes- 
tator, but  before  testator's  wife,  Catliarine  Hughes.  Tes- 
tator's brothers  survive.  On  September  15th,  1862,  Catha- 
rine Hughes  proved  the  will  before  the  surrogate  of  Passaic 
county.  Part  of  the  estate  consisted  of  roubles  and 
copecks  deposited  in  St.  Petersburg,  and  sterling  in  Lon- 
don, then  of  the  gold  value  of  $37,499.51,  which  the 
executrix  sold,  on  October  21st,  1862,  @  139,  producing  in 
currency,  $52,573.89. 

On  October  20th,  1868,  Catharine  married  Edward  M. 
Weiss. 

A  bill  was  filed  for  a  construction  of  the  will,  and  an 
injunction  issued  to  prevent  Catharine  and  her  husband 
from  transferring  or  converting  to  their  own  use,  any  gart 
of  the  estate;  and,  also,  a  ne  exeat  to  prevent  their  leaving 
the  state  until  after  they  had  transferred  the  funds  of  the 
estate,  by  an  assignment,  to  a  receiver  appointed  by  the 
court.     The  assignment  was  executed. 

bank,  ordered  by  the  corporation  to  be  divided  ratably  among  the 
stockholders. 

In  Hooper  v.  Bossiter,  IS  Price  77^,  under  a  bequest  of  the  interest, 
dividends,  proceeds  and  profits  of  a  sum  of  stock,  to  S.  F.  for  life,  and 
of  the  stock  itself,  at  her  death,  to  E.  A.  F.,  a  bonus  of  twenty-five  i)er 
cent,  derived  from  an  increase  of  the  stock  of  the  company,  was  held 
to  go  to  E.  A.  F.,  the  remainderman. 

In  Maclaren  v.  Stainton,  3  DeG.  F.  &  J.  202,  a  large  deficiency  due 
from  a  testator  to  a  corporation  was  compromised  by  his  executors, 
and,  after  its  payment,  the  company  declared  a  bonus  thereof,  on  its 
shares,— i/e/^/,  that  the  whole  of  such  bonus  on  the  shares  that  con- 
stituted tlie  residuary  estate,  belonged  to  the  tenants  for  life,  as 
income.     Also,  Nicholson  v.  Nicholson,  9  W.  Rep.  676. 


bank  re-organized  and  declared  a  dividend  of  eighteen  per  cent.,  leav- 
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On  May  11th,  1877,  Catharine  died,  leaving  a  will,  and 
her  executors  were  thereupon  substituted  in  this  suit. 

The  following  is  the  opinion  of  the  vice-chancellor : 

The  following  conclusions  have  been  reached.  No  formal 
opinion  will  be  filed. 

First — The  legacy  to  Joseph  Davison  vested  in  him  on 
the  death  of  the  testator,  and  his  representatives  are 
entitled  to  it.  Post  v.  Herbert,  12  C.  E.  Gr.  54.0;  S.  C,  11 
C.  K  Gr.  ^78 ;  Van  Dyke  v.  Vanderpool,  1  McCart.  198; 
Howell  V.  Green,  2  Vr.  570 ;  Beatty  v.  Montgomery,  6  G.  E. 
Gr.  3U- 

Second — The  income  bequeathed  to  the  testator's  widow 
for  life,  did  not  begin  to  accrue  until  one  year  after  the  pro- 
bate of  his  will.  The  gift  is  a  legacy  payable  at  different 
periods,  and  as  no  time  is  fixed  by  the  will  for  the  payment 
of  any  part,  no  part  of  it  became  payable  until  the  expira- 
tion of  one  year  after  probate.  Rev.  581  §  1;  Church  at  Acquack- 
anonk  v.  Ackerman,  Sax.  JfD  ;  Brinkerhqff  v.  Marselis,  4-  Zab. 
680  ;  Hoisted  v.  Meeker,  3  C.  E.  Gr.  136  ;  Hennion  v.  Jacobus, 
12  C.  E.  Gr.  28.  There  is  nothing  in  the  nature  of  the  gift 
to  show  that  the  testator  intended  any  part  of  it  should  be 
payable  earlier  than  the  time  designated  by  law ;  there  is 
certainly  no  more  evidence  of  such  an  intention,  than  there 


ing  it  optional  with  the  stockholders  to  take  stock  in  the  new  bank 
with  such  dividend,  or  to  take  it  in  cash.  The  trustee  took  the 
stock. — Held,  that  so  much  of  the  eighteen  per  cent,  as  represented 
the  old  capital,  belonged  to  the  remainder. 

In  Woodruffs s  Case,  1  Tuck.  58,  after  a  gift  of  a  life  estate  in  a 
residuum  to  a  widow  (in  lieu  of  dower),  with  remainder  over,  a  cor- 
poration in  which  testator  held  stock,  two  days  after  his  death  was 
authorized  to  double  its  capital.  The  new  stock  was  apportioned 
among  the  old  stockholders,  and  an  extra  dividend  of  $18  per  share 
out  of  the  surplus  profits  declared,  to  be  credited  on  the  subscriptions 
to  the  new  stock. — Held,  that  the  new  stock  subscribed  for  by  the 
executor,  to  the  extent  of  $18  per  share,  belonged  to  the  widow. 

In  Wiltbank's  Appeal,  64  Pa.  St.  256,  after  a  trust,  composed  partly  of 
stocks,  to  pay  $1,400  annually  from  the  income  of  testator's  estate  to 
his  daughter,  and  the  remainder  to  his  son,  had  been  given,  one  cor- 
poration, whose  stock  was  valued  at  $100  at  par.  increased  its  capital, 
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would  have  been  had  the  testator  given  the  interest  or 
income  of  a  specified  portion  of  his  estate.  Hoisted  v. 
Meeker's  exW  and  Hennion's  ez'r  v.  Jacobus,  are  direct  author- 
ities that,  had  the  gift  been  in  that  form,  no  interest  or 
income  would  have  accrued  until  the  expiration  of  a  year 
after  probate. 

Third — The  premium  received  on  the  sale  of  the  gold,  as 
well  as  all  other  accretions,  additions  and  profits,  accruing 
during  the  year  immediately  subsequent  to  the  probate  of 
the  will,  constituted  part  of  the  principal  fund,  and  did  not 
pass  to  the  widow  as  income.  Van  Doren  v.  Olden,  4-  C.  E. 
Gr.  176. 

Fourth — The  representatives  of  the  widow  must  account 
for  the  premium  actually  received  on  the  sale  of  the  gold, 
and  not  for  what  might  have  been  received  had  it  been  sold 
at  a  later  day. 

A  decree,  drawn  in  conformity  to  these  conclusions,  will 
be  advised. 

From  this  decree  the  appeal  was  brought. 

Mr.  Thomas  M.  Moore,  for  appellants. 

I.  (1)  The  decree  prevents  the  widow  from  receiving  any 
of  the  first  year's  income — not  even  the  interest  accruing 
during  that  year  on  any  investments  of  the  principal  of  the 
estate  can  be  allowed  her.     The  widow  is  entitled  to  the 

allotting  to  each  stockholder  forty  per  cent,  in  stock,  upon  the  pay- 
ment of  $75  per  share.  The  trustee  sold  this  privilege  for  about  $20 
per  share,  carrying  the  proceeds  to  the  capital  fund  of  his  trust. 
Another  corporation  increased  its  capital  on  nearly  similar  terms,  and 
the  trustee  subscribed  to  the  new  stock,  and  afterwards  sold  th^^ stock 
at  a  profit  of  $400,  which  he  also  carried  to  the  corpus.— ^eW,  that 
both  items  were  income.     Contra,  Atkins  v.  Albree,  12  Allen  S59. 

In  Emery  v.  Wason,  107  Mass.  507,  a  testator,  owning  shares  of  stock 
in  a  corporation,  subscribed  for  new  shares  and  paid  half  the  price 
thereof  He  died  before  the  remaining  half  was  payable,  and  his 
executors  paid  it  and  took  the  new  certificates.  Under  a  bequest  to  his 
son  for  life  of  "  the  income  of  my  stock,"  with  remainder  to  the  son  s 
children. -HeW,  that  the  new  shares  passed  as  capital.  See,  also,  hxLL- 
ings  V.  Billings,  110  Mass.  225;  Rand  v.  HMcll,115  Mass^JtGi  :  Lord 
V  Brooks,  52  N.  H.  72;  Winslow  v.  Haven,  Id.  76;  Perry  on  Trusts,  II  544- 
546.— Rep. 
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income  from  the  death  of"  the  testator.  He  gives  to  her  the 
income  of  all  his  estate,  real  and  personal.  Unquestionably, 
she  is  entitled  to  the  income  of  the  real  estate  from  the  tes- 
tator's death,  and  it  is  fair  to  presume  that  the  testator 
intended  the  same  rule  to  govern  the  income  of  both  estates. 
He  is  required  to  pay  the  testator's  son  George,  out  of  the 
income,  one  thousand  dollars,  upon  his  becoming  twenty- 
one  years  of  age.  If  he  had  reached  that  age  during  the 
first  year  after  the  testator's  death,  the  widow  could  not 
have  then  paid  him  his  legacy,  except  by  using  the  first 
year's  income. 

(2)  When  a  testator  bequeaths  the  entire  income  of  his 
estate  to  his  widow  for  life,  she  is  entitled  to  the  income 
accruing  from  his  death.  2  Redf.  on  Wills,  ch.  4-  §§  6,  SI, 
subd.  11  and  12  ;  Ferry  on  Trusts  §§  54-8,  651 ;  2  Speyice's  Eq. 
Jur.  p.  567 ;  Green  v.  Green,  3  Stew.  1,51. 

(3)  Where  a  specific  sum  of  money  is  bequeathed,  or  the 
interest  on  a  specific  sum,  without  anj'  time  of  payment 
being  specified,  a  year's  grace  is  granted  by  law  to  the 
executor  within  which  to  make  the  payment,  in  the  one 
case,  or  the  investment  to  produce  the  interest  in  the  other. 
No  more  than  this  is  decided  by  the  New  Jersey  decisions 
cited  in  the  vice-chancellor's  opinion. 

The  executor  may  pay  a  legacy  at  any  time  within  the 
first  year,  if  so  disposed,  without  risk.  Angerstin  v.  Martin., 
Tarn.  ^  Buss.  2S2,  cited  in  note  2  ;  2  Redf.  on  Wills  p.  4.66  ch. 
4.%  31  subd.  1. 

The  New  York  cases,  while  holding  that  legacies  of 
specific  sums  do  not  draw  interest  until  one  year  after  the 
testator's  death,  hold,  nevertheless,  that  where  income  is 
bequeathed,  it  accrues  from  the  testator's  death.  William- 
son v.  Williamson,  6  Paige  298 ;  Cogswell  v.  Cogswell,  2  Edw. 
Ch.  231. 

n.  At  the  testator's  death  gold  was  at  a  slight  premium. 
The  premium  increased  until  the  date  of  the  sale  by  the 
executrix  of  the  draft.     The  excess  of  premium  was  income. 
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and  should  have  beeu  allowed  to  her.  Perry  on  Trusts 
§  Si5,  and  note  ;  Van  Daren  v.  Oldcji,  4.  C.  E.  Gr.  176  ;  Ash- 
hurst  V.  FieU,  11  a  E.  Gr.  11. 

Mr.  A.  B.  Woodruff,  for  respondents. 

I.  The  first  ground  of  appeal  is  not  well  founded.  The 
decree  decided,  properly,  that  the  legatee  for  life  was  entitled 
only  to  the  income  from  one  year  after  testator's  death. 
The  persons  in  remainder  (the  complainants  below)  were 
entitled  to  have  the  fund  brought  here  and  invested  under 
the  direction  of  the  court  of  chancery.  And  the  court 
should  have  held  the  fund  until  final  distribution  to  those 
entitled.  Holland  v.  Hughes,  16  Ves.  Ill,  3  Mer.  685 ; 
Preston  v.  Melcille,  15  Sim.  35. 

The  English  rule  is  to  take  the  value  of  the  estate,  at  what 
it  was  worth,  or  would  sell  for,  one  year  after  the  testator's 
death.  Caldecot  v.  Caldecot,  1  You.  ^  Coil.  312,  737;  Turner  v. 
Newport,  2  Phill.  I4, ;  Sutherland  v.  Cook,  1  Coll.  504,  505, 1 
Hare  170. 

The  rule  in  I^ew  Jersey  is  the  same.  Rev.  p.  581  %  1 ; 
Hennion  v.  Jacobus,  12  C.  E.  Gr.  S8 ;  Halsted  v.  3Ieeker,  3 
C.  E.  Gr.  14.0 ;  Church  at  Acquackanonk  v.  Ackerman, 
Sax.  43. 

The  appellants  say  that  Mrs.  Hughes  (Weiss)  was  entitled 
to  the  income  of  the  real  estate  from  the  death  of  the 
testator,  and,  therefore,  is  entitled  to  interest  on  her  legacy 
from  the  same  time. 

First — The  answer  is,  there  was  no  real  estate. 

Second — There  is  nothing  in  the  will  to  show  any  inten- 
tion in  the  testator  to  take  her  legacy  out  of  the  general 
rule. 

The  cases  cited  by  the  appellants  to  establish  the  prop- 
osition that  "  where  a  testator  bequeaths  the  entire  income 
of  his  estate  to  his  widow  for  life,  she  is  entitled  to  the 
income  accruing  from  his  death" — fail  to  do  so.  And  the 
books  cited  admit  the  rule  to  be  as  we  contend.     One  answer 
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to  this  is  that  the  "  entire"  income  was  not  bequeathed  to 
her.  Appellants  cite  2  Redf.  on  Wills  ch.  4-%  6  subd.  11,  12, 
There  is  no  such  section  in  that  chapter.  Section  6  is  in 
chapter  1,  and  does  not  refer  to  the  question.  They  cite 
Perry  on  Trusts  §  54-S,  551.  Sections  548  and  550  admit  the 
rule  to  be  as  we  contend.  Section  551  refers  to  cases  of 
real  estate,  and  cases  which  turned  on  the  language  of  the 
will,  and  intention  of  the  testator.  The  cases  cited  in  clause 
7  of  section  551,  to  wit,  Llewellyn's  Trust,  29  Beav.  171,  and 
Meyer  v.  Simonson,  5  DeG.  ^  Sm.  723,  show  that  the  rule 
allowing  a  certain  per  cent,  interest  from  testator's  death  is 
upon  "  the  value  taken  at  the  expiration  of  one  year  from  the 
testator's  death."  This  being  the  time  which,  by  the  rule 
we  contend  for,  is  fixed  by  the  law  for  the  ascertainment 
of  the  amount  of  the  estate,  and  when  all  legacies  are  pay- 
able; and,  inasmuch  as  there  is  nothing  in  the  will  to 
show  testator  intended  that  the  executrix  should  pay  income 
to  any  one,  until  the  time  fixed  by  law  to  ascertain  the 
amount  of  the  principal  fund,  that  is,  one  year  from  testa- 
tor's death,  there  is  nothing  in  this  case  to  take  this  legacy 
to  Mrs.  Hughes  out  of  the  general  rule.  The  same  remarks 
are  a  sufiicient  answer  to  2  Sjpence's  Eq.  Jur.  567.  They 
also  rely  on  Green  v.  Green,  3  Stew.  4^1.  Page  457  of  this 
case  says :  "  The  rule  which  gives  the  executor  one  year, 
was  made  to  secure  him  from  embarassment  in  the  settle- 
ment of  the  estate."  I  submit  that  this  is  not  the  reason 
of  the  rule.  The  reason  is,  that  a  definite  time  should  be 
fixed,  at  which  the  amount  of  the  estate  is  to  be  ascertained, 
or  fixed — in  reference  to  which  the  income  may  be  calcu- 
lated. 2  Redf.  on  Wills  ch.  4-^  ^1  subd.  1 ;  Perry  on  Ti'usts 
ch.  19  §  575. 

So  far  as  Grreen  v.  Grreen  decides  that  a  tenant  for  life  of 
personalty  is  entitled  to  interest  from  testator's  death,  when 
no  time  is  fixed  by  the  will  for  the  payment  of  the  legacy,  the 
case  of  Howard  v.  Francis,  3  Stew.  Jf^S,  is  a  perfect  answer. 
The  limitation  by  statute  {Rev.  p.  581  §  1)  may  have  had  for 
one  of  its  objects  the  protection  of  the  executor  from  litiga- 
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tion  for  one  year,  but  the  whole  section  shows  the  legisla- 
ture comprehended  the  pre-existing  rule,  and  the  proviso  iu 
the  section  shows  they  understood  the  difference  between 
cases  where  a  time  was  Jixed  in  the  will  for  the  payment  of 
legacies,  and  those  where  no  time  was  fixed. 

Counsel  cites  Angerstin  v.  Martin,  Tujti.  ^  Buss.  232,  cited 
in  Hedfield  on  Wills  ch.  .^  §  ^i  siibd.  1  note  2,  and  some  I^Tew 
York  cases,  for  the  purpose  of  making  a  distinction  between 
interest  on  legacies  and  income.  There  is  no  such  distinc- 
tion. The  chancellor,  in  Howard  v.  Francis,  3  Stew.  44S, 
cites  the  case  of  Williamson  v.  Williamson,  6  Paige  298,  and 
holds  that  the  widow  could  have  "  interest  only  according  to 
the  common  rule,  notwithstanding  the  fact  that  the  legatee 
was,  at  the  testator's  death,  dowable  of  lands  of  which  he  died 
seized." 

n.  The  second  ground  of  appeal  is  not  well  founded. 
Catharine  Weiss  was  not  entitled  to  the  premium  she 
received  on  the  sale  of  the  gold  she  brought,  as  executrix, 
from  Russia  to  this  country.  Such  premium  was  not 
income — that  is,  annual  earnings — it  was  a  mere  change  in 
the  form  of  the  corpus  of  the  fund.  It  was  simply  changing 
one  kind  of  currency  for  another.  It  still  remained  the 
principal  of  the  fund  from  which  she  was  to  receive 
income.  In  Dimes  v.  Scott,  4-  Buss.  195,  a  part  of  the 
interest  was  added  to  the  corpus.  In  Taylor  v.  Clark,  1 
Hare  161,  the  rule  is  well  stated  by  Vice-Chancellor  Wig- 
ram.  In  Wray  v.  Smith,  I4.  Sim.  '202,  it  is  said  that  a  sale  is 
simply  a  conversion  of  the  corpus  from  one  form  into  another. 
Mackie  v.  Mackie,  5  Hare  70;  Sparling  v.  Parker,  9  Beav. 
524,;  Gibson  v.  Boti,  7  Ves.  89;  Fearns  v.  Young,  9  Ves. 
552;  Hoive  v.  Lord  Dartmouth,  7  Ves.  137a;  Crawley  v. 
Crawley,  7  Sim.  427;  Mills  v.  Mills,  7  Sim.  501;  Moudcy  v. 
Carr,  4  Beav.  4J9,  are  to  the  same  effect.  Phayre  v.  Perce, 
3  Dow  128,  a  unanimous  decision  by  the  house  of  lords. 
Hill  on  Trustees  {ed.  of  IS46)  p.  386-389;  Valentine  v.  Strong, 
20  Md.  522.  2  Story's  Eq.  Jur.  §§  1273,  1273a,  1274,  main- 
tain the  same  doctrine. 
51 
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If  she  bad  sold  the  gold  on  March  15th,  1862,  over  six 
months  previously,  she  would  not  have  sold  it  for  so  much. 
Suppose  the  gold  had  been  a  ship,  would  that  increase  in 
value  have  been  "  use"  or  "  income  ?"  Would  it  not 
clearly  have  been  an  increase  in  value  of  the  corpus  ?  Can 
an  increase  in  the  value  of  a  ship,  a  horse,  or  a  quantity  of 
gold,  or  a  draft,  in  any  sense  be  called  the  "  income"  of  or 
from  an}^  of  them  ?  The  authorities  cited.  Perry  on  Trusts, 
4.  a  E.  Gh\  176;  11  G.  E.  Gr.  11,  all  refer  to  the  earnings 
or  interest  of  the  corpus. 

in.  It  was  the  duty  of  the  executrix,  Catharine  Hughes 
(afterwards  Weiss),  to  have  filed  a  bill  m  the  court  of  chan- 
cerj',  so  soon  as  she  arrived  in  New  Jersey,  and  placed  the 
fund  under  the  control  of  that  court,  and  invested  and 
re-invested  it  under  the  direction  of  that  court.  Whether 
or  not  she  was  entitled  to  the  income  the  first  year  after 
testator's  death,  her  representatives  now  make  a  question. 
When  the  gold  should  have  been  sold,  was  a  question ;  on 
what  amount  she  was  entitled  to  receive  income  was  a 
question;  also,  as  to  how  the  money  should  be  invested; 
and  she  ought  to  have  brought  them  to  the  notice  of  the 
court,  and  had  them  decided.  Quick  v.  Fisher,  4-  -2«^-  Ch. 
67Jf.,  778.  If  she  made  a  change  in  the  fund  without 
Buch  direction,  the  gains  belong  to  the  fund,  the  losses  are 
chargeable  to  her.     Quick  v.  Fisher,  1  Stock.  802,  80S. 

The  cases  relied  upon  from  other  states,  by  the  appellants, 
such  as  Williamson  v.  Williamson,  6  Paige  306,  that  the  exec- 
utor shall  estimate  the  value  at  the  testator's  death,  and  pay 
interest  or  income  on  that  amount,  are  contrary  to  the  policy 
of  our  law,  and  opposed  to  the  decisions  in  this  state. 
Such  a  doctrine  would  furnish  no  rule,  for  there  would  be 
no  certainty  as  to  what  debts  come  against  the  estate.  That 
interest,  or  income,  begins  to  run  from  one  year  after  the 
testator's  death,  has  been  the  rule  of  this  state  from  the 
earliest  period  to  the  present  time.  Barnes  v.  Danforth,  2 
Stew.  12  ;  Howard  v.  Francis,  3  Stexo.  lfJt4,  44^- 
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The  opinion  of  the  court  was  delivered  by 

DoDD,  J. 

By  the  will  of  George  W.  Hughes,  deceased,  the  income 
of  all  his  property,  personal  and  real,  was  given  to  his  wife 
during  the  term  of  her  natural  life,  with  a  bequest  over  of 
the  principal  at  her  death.  The  testator  died  while  in 
Russia,  on  the  15th  of  October,  1862,  and  his  will  was  sub- 
sequently proved  by  his  widow  and  executrix,  before  the 
surrogate  of  Passaic,  in  this  state.  A  portion  of  his 
property  was  balances  in  the  hands  of  bankers  in  Europe, 
which  balances  were  represented  by  a  draft  on  Baring 
Brothers  &  Co.,  in  London.  This  draft,  for  the  sum  of 
over  eight  thousand  pounds  sterling,  was  sold  by  the  exec- 
utrix, in  JSTew  York,  on  the  21st  of  October,  1862.  Its  gold 
value  was  then  and  there  the  sum  of  $41,227,  for  which,  as 
there  was  then  a  premium  on  each  gold  dollar  of  twenty- 
seven  and  one-half  per  cent.,  the  executrix  received,  in 
legal  tender  money,  the  sum  of  $52,573.89. 

In  this  suit  now  pending  for  the  settlement  of  the  estate, 
two  questions  were  decided  by  the  vice-chancellor,  which 
are  again  raised  by  this  appeal :  First — Is  the  premium 
which  was  received  by  the  executrix  on  the  gold  value  of 
the  draft,  to  be  taken  as  part  of  the  income  of  the  estate,  or 
is  it  to  be  taken  as  a  part  of  the  principal  fund  ?  Second — 
Is  the  income  of  the  estate  which  was  given  to  the  wife,  to 
be  reckoned  from  the  death  of  the  testator,  or  from  the 
expiration  of  one  year  thereafter  ? 

It  was  held  by  the  vice-chancellor,  that  the  premium  on 
the  gold  was  not  income,  but  a  part  of  the  principal.  In 
this  ruling  I  entirely  concur.  The  appellants,  in  resisting 
it,  relied  upon  the  cases  of  Vein  Boren  v.  Olden,  ^  C.  E.  Gr. 
176,  and  Ashhurst  v.  Field,  11  C.  E.  Gr.  11.  These  cases  do 
not  support  the  appellant's  claim.  Trust  funds,  of  which 
the  income,  interest  or  profits  were  given  by  a  testator  to 
one  person  for  life,  and  the  principal  over  on  the  life  tenant's 
death,  were  there  invested  in  the  stock  of  an  incorporated 
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company.  Extra  dividends,  in  the  form  of  new  stock,  had 
been  made  by  the  company,  out  of  the  earnings  of  their 
business ;  and  the  question  was,  whether  the  stock  divi- 
dends were  to  be  regarded  as  income  or  capital.  The 
answer  to  the  question  was  held  to  turn  upon  the  point 
whether  the  earnings,  out  of  which  the  dividends  had  been 
declared,  had  been  carried  to  account  of  accumulated  sur- 
plus laid  up  by  the  company  before  or  after  the  investment 
was  made.  If  before  the  investment,  the  dividends  were 
adjudged  to  be  capital  and  to  belong  to  the  remaindermen. 
If  after  the  investment,  they  were  income,  and  belonged  to 
the  tenant  for  life.  The  important  circumstances  dis- 
tinguishing those  cases  from  the  present,  were  the  existence 
of  earnings  or  profits  from  the  business ;  and,  also,  the 
declaring  of  the  dividends  on  the  distribution  of  such  profits 
by  the  board  of  directors.  A  mere  increase  or  rise  in  the 
market  value  of  the  investment  would  have  been  essentially 
different,  and  not  to  be  regarded  as  income  belonging  ta 
the  tenant  for  life.  The  difference  between  the  par  value 
of  the  gold  and  its  value  in  legal  tender  money,  is  not  earn- 
ings, but,  like  the  increase  in  value  of  the  testator's  jewelry 
or  pictures,  sold  at  an  advance  on  their  cost,  is  a  part  of  the 
property  from  which  income  is  to  arise.  If,  in  the  draft, 
was  included  interest  which  had  accrued  on  the  testator's 
money  after  his  death,  such  interest  should  be  distinguished 
in  the  accounting  from  the  principal  on  which  it  arose. 

Second — At  what  time  did  the  income  to  the  widow 
begin  to  accrue  ?  It  was  decreed  by  the  vice-chancellor,  to 
begin  at  the  expiration  of  one  year  from  the  testator's 
death.  To  the  correctness  of  the  decree  in  this  particular, 
I  am  unable  to  assent.  It  is  grounded  on  the  general  rule, 
that  legacies  bear  interest  from  the  time  they  are  payable, 
and  upon  the  statutory  provision,  that  the  executor  or 
administrator  shall  have  a  year  after  probate  in  which  to  pay 
legacies,  where  no  time  for  their  payment  is  fixed  by  the 
will.  This  general  rule  has  been  expressed  and  applied  in 
cases   adjudged   in   this   state.      Church  at  Acquackaywnk  v. 
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Ackcmian's  ex'r,  Sax.  40  ;  JBrinkerJiof  v.  Marselis's  ex'r,  4  Zab. 
680;  Balsttd  v.  Meeker's  ex'rs,  3  C.  E.  Gr.  1% ;  Hennion's 
ex'r  V.  Jacobus^  12  C.  E.  Gr.  28  ;  Howard  v.  Francis,  3  Stew. 

In  all  these  cases,  the  legacies  were  specific  sums,  or  the 
interest  of  such  sums,  and  ditier  from  bequests  of  the  resid- 
uary personal  estate  made  to  a  legatee  for  life.  This  dis- 
tinction is  explained  and  enforced  by  the  chancellor  in  the 
recent  case  of  Green  v.  Green,  3  Stew.  4-52,  in  which  the 
opinion  was  delivered  after  the  decision  of  the  present  case. 
The  rule  that,  where  the  residuary  personal  estate  is  given 
to  a  legatee  for  life,  the  interest  thereon  accruing  from  the 
testator's  death,  shall,  in  the  absence  of  any  direction  to 
accumulate,  go  to  the  tenant  for  life,  is  declared,  by  the 
chancellor,  to  be  established.  It  is  placed,  not  on  the  pre- 
sumption that  the  life  interest  was  given  for  support,  but  on 
the  equit}^  which  seeks,  as  between  the  life  tenant  and  the 
remainderman,  to  give  to  each  his  due.  To  give  the  inter- 
est for  the  first  year  to  the  remainderman  by  treating  it  as 
part  of  the  principal,  is  correctly  said  to  be  injustice  to  the 
tenant  for  life. 

In  addition  to  the  authorities  cited  in  the  chancellor's 
opinion,  reference  may  be  made  to  Perry  on  Trusts  §  651, 
and  the  accompanying  notes.  I  am  of  the  opinion  that  the 
appellants  should  be  allowed  the  income  from  the  testator's 
death. 

The  decree  should  be  reversed. 

Decree  unanimously  reversed. 
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Howell  V.  Shurts.     Beatty  v.  Univ.  Church.     Blackwell  v.  Black  well. 

Ellen  M.  Howell 

V. 

Michael  Shurts. 

Mr.  H.  S.  Harris^  for  appellant. 

Mr.  John  T.  Bird,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  chancellor  in  the  case  below,  3  Steio.  4-18. 


George  B.  Beatty 

V. 

Trustees  of  the  Cory  Universalist  Church. 

Mr.  Thomas  Kays  and  Mr.  H.  C.  Pitney,  for  appellant. 

Mr.  A.  Q.  Keasbey,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  chancellor  in  the  court  below,  1  Stew.  570. 


LucRETiA  A.  F.  Blackwell  and  others,  appellants, 

V. 

Randal  S.  Blackwell  and  others,  respondents. 
Mr.  John  T.  Bird,  for  appellants. 
3Ir.  R.  T.  Kuhl,  for  respondents. 
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Kirohner  v.  Miller.        "Whitenack  v.  Embury. 

Per  Curiam. 

This  decree  unauimously  affirmed,  for  reasons  given  by 
the  ordinary  in  the  case  below,  2  Stew.  676. 


Theresa  Kirchner 

v. 
Elias  N.  Miller. 


Mr.  Bmj.  C.  Potts,  for  appellant. 
Mr.  A.  Q.  Keasbey,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  chancellor  in  the  case  below,  3  Stew.  71. 


John  H.  Whitenack 

V. 

Abraham  B.  Embury. 


Messrs.  Linn  ^  Babbitt,  for  appellant. 

Mr.  James  W.  Field,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  chancellor  in  the  case  below,  3  Steio.  517. 
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Black  V.  Black. 

Clayton  A.  Black 

V. 

Carrie  E.  Black. 
Mr.  Garrii  S.  Cannon,  and  Mr.  James  Wilson,  for  appellant. 
Mr.  S.  D.  Dillaye,  for  respondent. 

Per  Curiam. 

No  written  opinion  was  delivered.  The  decree  of  the 
vice-chancellor,  3  Stew.  215,  was  reversed,  excepting  as  to 
the  amount  due  on  the  $1,000  note. 

For  reversal — Beasley,    C.   J.,   Depue,    Dixon,   Dodd, 
Green,  Lilly,  Woodhull — 7. 
For  affirmance — Reed,  Van  Syckel — 2. 


Abatement, 

See  Bankruptcy. 


INDEX. 
A. 


Accident  and  Mistake. 

1.  Belief  prayed  by  a  bill  to  rectify  a.  deed,  whereby,  through 

the  mutual  mistake  of  the  parties,  a  lot  of  land  was  con- 
veyed instead  of  an  adjoining  one,  can  only  be  granted 
by  transferring  to  such  adjoining  lot  the  encumbrances 
put  on  the  former  by  the  parties.     Wesf.on  v.  Wilson,  51 

2.  A  deed  of  gift  will  always  be  set  aside  in  equity,  even  in  a 

case  free  from  actual  fraud,  whenever  it  is  clearly  shown 
that  the  deed  does  not,  in  a  material  respect,  conform  to 
the  intention  of  the  grantor,  or  that  he  executed  it  under 
a  total  misapprehension  as  to  its  effect.   Mulock  v.  Mulock,  594 
See  Mortgage,  26  ;  Reforming  Instruments,  4. 

Account. 

1.  On  a  bill  for  an  accounting,  not  alleging  the  existence  of  a 

partnership,  but  that  the  complainant  is,  by  a  verbal 
agreement  with  the  defendant,  entitled  to  one-half  of  the 
profits  of  a  contract  to  build  a  tunnel,  if  the  complain- 
ant fails  to  prove  such  verbal  agreement,  he  cannot 
obtain  relief  in  equity,  on  the  ground  that  the  evidence 
shows  that  he  was  to  be  j^aid  out  of  the  profits  whatever 
his  services  were  worth.     McAndrew  v.  Walsh,  331 

2.  Query,  Whether,  if  an  agreement  had  been  shown  entitling 

the  complainant  to  a  share  of  the  profits,  not  as  a  partner, 
but  by  way  of  compensation  for  services  as  an  employe, 
the  bill  would  be  good  for  an  accounting  in  the  first 
instance,  without  bringing  an  action  at  law  to  recover  the 
stipulated  moneys.     Id.,  331 

See  Evidence,  8 ;  Executors,  2 ;  Interest  ;  Limitations  ;  Debtor, 
3;  Devise,  1;  Bankruptcy;  Pleading,  1;  Practice,  1. 

Agent. 

1.  A  person  was  employed  to  find  a  purchaser  for  a  piece  of 
property,  the  price  to   be  fixed  by  the  vendor.     Having 
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Agent —  Continued. 

found  a  purchaser,  with  whom  the  vendor  agreed  as  to 
the  price, — Held,  that  the  conduct  of  the  agent  having 
been  fair,  no  further  duty  was  imposed  upon  him  in  the 
matter,  by  reason  of  such  special,  qualified  agency. 
Hughes  v.  Young,  60 

See  Corporation,  1  ;  Usury,  2;  Vendor,  1. 

Amendments. 

1.  An  omission  of  the  names  of  the  parties  from  an  unsworn 
answer,  made  by  mistake  of  the  solicitor, — Held,  amend- 
able, under  the  circumstances,  after  replication  and  tes- 
timony in  behalf  of  the  parties  for  whom  it  was  put  in  as 
a  mere  pleading.     McMichael  v.  Brennan,  496 

See  Practice,  4. 

Ancient  Lights. 
See  Easement,  2, 

Appeals. 

See  Condition  ;  Review,  1. 

Arbitration. 

1.  The  power  "  to  settle  "  on  an  assignment  of  a  complainant's 
interest  in  a  con  tract, — Held,  not  to  authorize  the  assignee 
to  include  it  in  a  general  arbitration  of  all  the  matters  in 
difference  between  him  and  the  other  party  to  the  con- 
tract,— Held,  also,  that  an  award  thereon  obtained  against 
the  protest  of  the  complainant,  and  by  the  assignee's 
deception,  constitutes  no  bar  to  a  specific  performance  of 
such  contract.     Lawrence  v.  Emson,  67 

Arrest. 

See  Evidence,  4,  5. 

Assignment  for  Benefit  of  Creditors. 

1.  An  assignee  under  a  voluntary  assignment  made  by  a  debtor 

for  the  benefit  of  his  creditors,  cannot  maintain  an  action 
to  impeach  transfers  made  by  his  assignor  in  fraud  oi' 
creditors.     PilUbury  v.  Kingon,  619 

2.  But  where  the  transfer  is  a  fraud  upon  the  assignor,  so  that 

he  might  attack  it,  his  assignee  may  avoid  it.     Id.,  619 

3.  An  assignee,  under  an  assignment  for  the  benefit  of  creditors, 

must,  within  the  time  limited  by  statute,  except  to  any 
duly  presented  claim  which  he  deems  doubtful.  The 
creditor's  delay  in  producing  proof  of  the  justness  of 
such  claim,  does  not  estop  such  creditor  or  his  assignee 
in  bankruptcy,  from  demanding  its  allowance,  nor  excuse 
the  assignee's  neglect.     Miller  v.  Mulford,  661 
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4.  Held,  that  such  assignee  might  buy  an  interest  of  tiie  pur- 

chaser of  the  debtor's  real  estate  at  a  foreclosure  sale 
under  a  mortgage  thereon  ;  but  must  account  for  the 
value  of  certain  machines  which,  at  the  foreclosure  sale, 
were  sold  as  fixtures,  although  they  were  afterwards 
decided  by  the  court  to  be  personalty.     Id.,  661 

5.  The  assignee  may,  for  the  benefit  of  the  estate,  complete 

unfinished  contracts  of  the  debtor,  provided  he  exercises 
a  reasonable  discretion.     Id.,  661 

iS'ee  Partnership. 

B. 

Bankruptcy. 

1.  After  a  final  decree  on  a  default,  and  an  order  to  account 
had  been  entered  on  a  bill  to  redeem  certain  securities, 
the  defendant  was  adjudged  a  bankrupt,  and  an  assignee 
appointed. — Held,  that  the  suit  was  not  thereby  abated ; 
that  it  was  not  the  duty  of  the  complainants  to  make 
such  assignee  a  party,  but  that,  if  the  assignee  desired  to 
appear  in  the  suit,  it  was  his  duty  to  apply  for  leave  to 
be  substituted  for  the  defendant. — Held,  also,  accord- 
ingly, that  he  was  bound  by  the  proceedings.  Ester- 
brook  Steel  Fen  Mavf.  Co.  v.  A  hern,  3 

See  Assignment,  3;  Vendor,  10. 

Bastards. 

See  Legacy,  4. 

Bills  and  Notes. 
See  Mortgage,  14. 

Bill  of  Peace. 

1.  The  appropriate  relief  against  successive  suits  by  the  same 

plaintiff  for  damages  arising  from  an  injury  which  is  con- 
tinuous, is  by  application  for  the  consolidation  of  actions, 
or  for  a  stay  of  proceedings,  and  not  by  bill  in  chancery, 
unless  the  right  in  controversy  has  once  been  deter- 
mined adversely  to  the  plaintiff.  Lehigh  Val.  B.  B.  v. 
McFarlan,  '^^0 

2.  A  bill  of  peace,  enjoining  a  litigation  at  law,  is  allowable 

only  when  the  complainant  has  already  satisfactorily 
established  his  right  at  law,  or  where  he  claims  a  general 
and  exclusive  right,  and  the  persons  who  controvert  it 
are  so  numerous  that  the  endeavor  to  establish  the 
right  by  actions  at   law  would   lead    to  vexatious  and 


802  INDEX.  [31  Eq. 

Bill  of  Peace — Continued. 

oppressive  litigation,  and  renders  an  issue  under  the 
direction  of  the  court  indispensable  to  embrace  all  the 
parties  concerned,  and  to  avoid  multiplicity  of  suits,    /rf.,  730 

3.  It  is  not  indispensable  that  the  defendants  shall  have  a  co- 

extensive common  interest  in  the  right  in  dispute,  or 
that  each  shall  have  acquired  his  interest  in  the  same 
manner  or  at  the  same  time;  but  there  must  be  a  gen- 
eral right  in  the  complainant,  in  vphich  the  defendants 
have  a  common  interest,  which  may  be  established 
against  all  vyho  controvert  it,  by  a  single  issue.     Id.,  730 

4.  The  rule  with  regard  to  multifariousness,  whether  arising 

from  the  misjoinder  of  causes  of  action,  or  of  defendants 
therein,  is  not  an  inflexible  rule  of  practice  or  procedure, 
but  is  a  rule  founded  in  general  convenience,  which 
rests  upon  a  consideration  of  what  will  best  promote 
the  administration  of  justice  without  multiplying 
unnecessary  litigation  on  the  one  hand,  or  drawing  suit- 
ors into  needless  and  unnecessary  expense  on  the 
other.     Id.,  730 

5.  The  Morris  canal    enters  into  and   crosses  the  Rockaway 

river  at  Dover.  The  crossing  is  effected  by  means  of  a 
dam  in  the  river,  which  holds  the  water  at  the  place  of 
crossing  at  a  height  suitable  to  carry  boats  across  the 
river  and  to  supply  a  head  of  water  in  the  lower  level 
of  the  canal.  M.  is  the  owner  of  a  rolling-mill  situate 
on  the  Rockaway  river  and  driven  by  its  waters,  which, 
after  passing  the  water-wheel,  are  discharged  into  the 
river  above  the  canal  dam.  H.  is  the  owner  of  a  grist- 
mill, saw-mill  and  forge  situate  on  the  river  below  the 
canal  dam  and  driven  by  the  waters  of  the  river. 
V.  and  W.  were  the  lessees  of  H.'s  mills  and  forge.  M. 
sued  the  company  for  injuries  arising  from  back-water 
upon  the  wheel  of  his  rolling-mill.  H.  and  his  tenants 
also  brought  suits  to  recover  damages  for  diversion  of 
the  water  from  the  mills  and  forge.  The  company  filed 
a  bill  of  peace,  to  enjoin  the  prosecution  of  said  suit, 
and  for  the  determination  of  the  rights  of  the  parties 
respectively  in  one  suit,  to  be  prosecuted  under  the 
direction  of  the  court  of  chancery.  The  charter  of  the 
company  authorized  the  appropriation  of  private  prop- 
erty to  its  use  without  compensation  first  made,  and 
gave  individuals  who  were  injured  thereby  a  right  of 
action  to  recover  compensation  for  their  injuries. — Held, 
that  there  did  not  appear  to  be  such  a  unity,  either  in 
the  grounds  on  which  the  several  actions  of  the  defend- 
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ants  rested,  or  in  the  defences  proposed  to  be  made 
thereto,  as  would  make  a  bill  of  peace,  and  an  issue 
thereunder,  the  appropriate  method  of  settling  the  ques- 
tions involved.     Id.,  730 

Bonds. 

1.  In  equity,  an  obligee  is  entitled  to  recover  the  full  amount 
due  on  bis  bond,  though  it  may  exceed  the  penalty. 
Hutchinson  v.  Swartsweller,  205 
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Cases  Criticised. 

Allaire  v.  Day,  3  Stew.  231. 

Reversed,  Day  v.  Allaire 303 

Ashley  v.  Pease,  18  Pick.  268. 

Distinguished,  Iszard  v.  Mays  Landing  Co 516 

Beatty  v.  TJniversalist  Church,  1  Stew.  570. 

Affirmed,  Beatty  v.  Universalist  Church 796 

Black  V.  Black,  3  Stew.  215. 

Reversed,  Black  v.  Black 798 

Blackwell  v.  Blackwell,  2  Stew.  576. 

Affirmed,  Blackwell  v.  Blackwell 796 

Bogert  V.  Elizabeth,  12  C.  E.  Gr.  568. 

Explained,  Lembeck  v.  Jersey  City 272 

Borst  V.  Corey,  15  N.  Y.  505. 

Denied,  Graves  v.  Coutant 773 

Burnett  v.  Jersey  City,  4  Stew.  355. 

Affirmed,  Burnett  v.  Jersey  City 341 

Clawson  V.  Primrose,  18  Am.  Law  Reg.  6. 

Denied,  Hayden  v.  Dutcher 223 

Coutant  V.  Graves,  4  Stew.  763. 

Affirmed,  Graves  v.  Coutant 763 

Dager  v.  Weiss,  4  Stew.  783. 

Reversed,  Van  Blarcom  v.  Dager 783 

De  Camp  v.  Dobbins,  2  Stew.  36. 

Affirmed,  De  Camp  v.  Dobbins 671 

Douglass  V.  Cline,  12  Bush  608. 

Distinguished,  Coe  v.  New  Jersey  Midland  Railroad  Co 132 

Duncan  v.  Trustees,  9  Am.  Railway  Rep.  386. 

Distinguished,  Coe  v.  New  Jersey  Midland  Railroad  Co 132 

Embury  v.  Klemm,  3  Stew.  517. 

Affirmed,  Whitenack  v.  Embury 797 


804  INDEX.  [31  Eq. 

Cases  Critieised — Continued. 

Equitable  Life  Soc.  v.  Lund,  4  Stew.  355. 

Affirmed,  Lund  v.  Equitable  Life  Soc 355 

Fosdick  V.  Scholl,  8  Cent.  L.  J.  298. 

Distinguished,  Coe  v.  New  Jersey  Midland  Kailroad  Co 130 

Garwood  v.  Eldridge,  1  Gr.  Ch.  145, 

Distinguished,  Young  v.  Hill 433 

Gibbons  v.  Potter,  3  Stew.  204. 

Affirmed,  Potter  v.  Gibbons 374 

Gilman  v.  Brown,  1  Mason  221. 

Denied,  Graves  v.  Coutant 770 

Groton  Savings  Bank  v.  Batty,  3  Stew.  126. 

Affirmed,  Lathrop  v.  Groton  Savings  Bank 273 

Haston  v.  Castner,  2  Stew.  536. 

Affirmed,  Haston  v.  Castner 697 

Hilles  V.  Parrish,  1  McCart.  380. 

Distinguished,  Coe  v.  New  Jersey  Midland  Railroad  Co 117 

Lehigh  Val.  R.  R.  v.  McFarlan,  3  Stew.  135. 

Affirmed,  Lehigh  Val.  R.  R.  v.  McFarlan 730 

Lehigh  Val.  R.  R.  v.  McFarlan,  3  Stew.  180. 

Reversed,  Lehigh  Val.  R.  R.  v.  McFarlan 706 

Lembeck  v.  Jersey  Citj"^,  3  Stew.  554. 

Reversed,  Jersey  City  v.  Lembeck 255 

McCall  V.  Graham,  1  Hen.  &  M.  13. 

Overruled,  Jewett  r.  Dringer 592 

Maxwell  v.  Hannon,  2  Stew.  525. 

Reversed,  Hannon  v.  Maxwell 318 

Miller  u.  Sauerbier,  3  Stew.  71. 

Affirmed,  Kirchner  v.  Miller 797 

Partridge  v.  Wells,  3  Stew.  176. 

Affirmed,  Wells  v.  Partridge 362 

Pine  V.  Shannon,  3  Stew.  501. 

Affirmed,  Van  Horn  v.  Pine 367 

Randolph  v.  New  Jersey  West  Line,  1  Stew.  49. 

Distinguished,  Coe  v.  New  Jersey  Midland  R.  R  Co 105 

Security  Life  Ins.  Co.  Case,  11  Hun  96. 

Explained,  Vanatta  v.  New  Jersey  Mutual  Ins.  Co 22 

Shurts  V.  Howell,  3  Stew.  418. 

Affirmed,  Howell  v.  Shurts 796 

Stitt  V.  Hilton,  3  Stew.  579. 

Affirmed,  Stitt  u.  Hilton 285 
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Trustees  v.  Anderson,  3  Stew.  366. 

Reversed,  Youngs  v.  Trustees 290 

Walsh  V.  McAndrews,  4  Stew.  332. 

Reversed,  McAndrews  v.  Walsh 33g 

Charity. 

1.  The  word  "  benevolent,"  intrinsically  considered,  includes 

more  than  legal  charities,  but  its  signification  may  be 
narrowed  by  the  context.     Be  Camp  v.  Dobbins,  671 

2.  Where  the  will  limited  the  trust  to  a  church  "  to  aid  the 

missionary,  educational  and  benevolent  enterprises  to 
which  the  church  is  in  the  habit  of  contributing,"  and  it 
was  shown  the  enterprises  referred  to  were  legal  chari- 
ties,— Held,  that  the  word  "  benevolent "  could  not,  in 
this  text,  have  a  signification  wider  than  the  word 
"charitable"  and,  consequently,  the  trust  was  valid.  7a?.,  671 

Chattel  Mortgage. 

See  Fixtures  ;  Mortgage,  12. 

Condition. 

1.  A  condition  in  a  decree  of  the  court  of  appeals,  that  com- 
plainants should  bring  suit  within  six  months  after  the 
entry  of  such  decree, — Held,  to  have  been  fulfilled  where 
a  suit  was,  in  fact,  instituted  by  them  before  the  entry 
of  such  decree,  and  duly  proceeded  in  afterwards,  and 
the  bill  therein  having  been  dismissed  on  demurrer, 
another  suit  for  the  same  object  was,  without  unreason- 
able delay,  begun  and  prosecuted.     Stover  v.  Wood,  418 

See  Divorce,  5. 

Corporation. 

1.  Bill  to  foreclose.     Defence,  usury. — Held,  that  where  the 

lender  is  a  corporation,  and  the  agent  in  making  the 
loan  is  its  officer,  and  it  is  shown  that  a  premium  was 
paid  to  the  latter  for  the  loan  in  pursuance  of  a  contract 
made  by  him  with  the  borrower  in  the  name  of  and  for 
the  corporation,  it  must  be  assumed,  in  the  absence  of 
proof  to  the  contrary,  that  the  premium  was  paid  to  and 
received  by  the  corporation.  Dime  Savings  Institution  v. 
Mulford,  99 

2.  The  supplement  (approved  February  28th,  1849)  to  the  act 

concerning  corporations  (Nix.  Dig.  169,  Rev. p.  186),  which 
provides  that  all  companies  incorporated  under  the  laws 
of  this  state,  whose  charters  do  not  designate  their  places 
of  meeting,  shall  hold  their  business  meetings,  the  meet- 
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ings  of  their  directors,  &c.,  in  this  state,  by  its  terms  does 
not  apply  to  companies  whose  charters  are  not  subject, 
by  the  terms  thereof,  to  alteration,  modification  or 
repeal.     Coe  v.  New  Jersey  Midland  It.  JR.,  105 

3.  The  lien  given  to  laborers  by  the  act  concerning  corpora- 

tions {JRev.  p.  188  §  63),  cannot  be  extended  so  as  to 
impair  the  obligation  of  contracts  or  lien  of  duly  recorded 
encumbrances  antecedent  to  the  act.     Id.,  105 

4.  A  resolution  of  a  corporation  authorizing  the  acceptance  of 

a  conveyance  of  lands  on  which  the  corporation  held  a 
mortage,  in  satisfaction  of  the  mortgage, — Held,  valid, 
although  no  entry  thereof  was  ever  made  on  the  min- 
utes, and  the  secretary  did  not  remember  the  fact  of 
its  passage,  it  being  satisfactorily  proved  otherwise. 
McMichael  v.  Brennan,  49& 

See  Evidence,  3  ;  Debtor,  1 ;  Eailkoads. 

Constitution. 

Art.  IV,  §  7,  1[    9 723 

Art.  IV,  §  7,  II  10 266 

Art.  IV,  ^  7, 1  11 489 

Art.    X,  ^  1  265 

See  Municipal  Corporations,  3. 

Contract. 

See  Jurisdiction,  1 ;  Assignment,  5 ;  Corporation,  3 ;  Pknalty. 

Costs. 

1.  When  a  suit  is  necessary  in  the  proper  administration  of  a 
fund  given  by  will,  its  costs  and  a  reasonable  counsel  fee 
may  be  allowed,  out  of  the  fund,  to  a  suitor  who  makes 
an  unsuccessful  claim  to  the  fund.     Noe  v.  Miller,  234 

Covenant. 

1.  Lands  bordering  on  the  ocean  by  a  bluflf,  were  conveyed 
expressly  subject  to  a  covenant  that  the  grantee,  his 
heirs  &c.,  would  not  at  any  time  thereafter  build  or 
sufiFer  to  be  built,  erected  or  moved,  any  building  or 
structure  on  any  part  of  the  lot  eastward  of  a  designated 
line,  and  that  they  would  not  suffer  to  be  done  any  act, 
matter  or  thing  which  might  at  any  time  thereafter  in 
anywise  obstruct  or  interfere  with  the  view  or  prospect 
from  the  adjoining  hotel  of  the  grantor  across  that  part 
of  the  lot,  but  that  the  grantee,  his  heirs  or  assign*,  might, 
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nevertheless,  erect  any  bough-house  on  the  margin  of 
the  ocean  bank  of  the  lot,  or  any  bath-house  at  the  foot 
of  the  bank. — Held,  that  the  construction  of  a  pavilion 
along  the  entire  ocean-front  of  the  lot  (even  though  of 
no  greater  height  than  a  bough-house)  is  a  violation  of 
the  covenant,  both  from  its  extent  and  its  obstruction 
of  the  view.  The  fact  that  a  portion  of  such  pavilion 
extends  below  high-water  mark,  upon  lands  belonging 
to  the  state,  is  no  justification  for  its  erection  in  viola- 
tion of  the  covenant.  Oawtry  v.  Leland,  385 
See  MoKTGAGE,  27  ;  Water  Eights,  3. 


D. 

Damages. 

See  Specific  Performance,  6. 

Debtor  and  Creditor. 

1.  A  railroad  company  held  its  rolling  stock  under  an  agree- 

ment to  pay  for  it  in  installments,  the  title  not  to  pass 
to  the  company  until  the  whole  sum  agreed  to  be  paid 
for  it  should  be  paid,  and,  in  case  of  default,  all  previous 
payments  to  be  forfeited.  It  became  insolvent  and  had 
no  money  to  pay  an  installment  which  became  due. 
Directors  of  the  company,  in  order  to  save  the  rolling 
stock,  advanced  the  money  out  of  their  private  funds,  on 
the  strength  of  an  agreement  made  by  the  other  mem- 
bers of  the  board  with  them  that  they  should  be  subro- 
gated to  the  rights  of  the  vendors  for  their  repayment,  but 
no  resolution  to  that  effect  was  in  fact  passed  by  the 
hoard.— Held,  that  they  were  entitled  to  subrogation,  sub- 
ject to  the  superior  right  of  the  vendors  as  to  the  unpaid 
balance  of  the  price.     Coe  v.  Neio  Jersey  Midland  R.  R.,      105 

2.  Taking  a  second  security  of  equal  degree  with  the  first,  for 

the  same  debt,  does  not  extinguish  the  first,  unless  the 
creditor  accepts  it  with  that  understanding.  Hutchinson 
v.  Swartsweller,  "^^ 

3.  In  order  to  secure  the  creditor  of  a  corporation  for  moneys 

loaned  and  afterwards  to  be  loaned,  the  owners  thereof 
(the  complainants)  assigned  to  such  creditor  a  control- 
ling part  of  the  stock,  and  one  of  them  also  assigned 
bonds  owned  by  him  individually,  and  the  corporation 
gave  a  mortgage  on  its  works.  On  a  bill  filed  against 
such  creditor,  a  bank  that  had  discounted  his  notes  for 

52 
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the  benefit  of  the  corporation  and  held  some  of  his  col- 
laterals therefor,  and  the  corporation,  to  redeem  the 
stock  and  bonds,  and  for  an  account, — Held, 

(1)  That  such  bill  was  not  multifarious. 

(2)  That  there  was  no  misjoinder  of  complainants, 
since  all  the  collaterals  were  to  secure  the  same  liabilities, 
and, 

(3)  That  a  general  offer  to  pay  any  amount  found 
due,  was  suflBcient  to  entitle  complainants  to  an  account. 
Rennie  v.  Deshon,  378 

4.  Creditors  have  a  right,  in  the  first  instance,  without  first 
exhausting  their  remedy  against  executors  personally, 
to  have  recourse  to  the  trade  property.     Fern/  v.  Laible,  566 

See  Assignment  ;  Executors,  1 ;  Insurance  ;  Marshalling 
Assets;  Penalty  ;  Povters,  7;  Setting  Aside  Sales,  1. 

Decree. 

1.  A  defendant  cannot  avoid  the  effect  of  a  former  decree  on 
the  ground  that  he,  as  complainant  therein,  omitted 
certain  cestuis  que  trust  in  that  suit.    MoGhickinv.  Kline,         454 

See  Mortgage,  25. 

Definitions. 

See  Words. 

Devise. 

1.  A  testator  devised  to  his  two  sons,  William  and  Enoch,  in 
fee,  in  equal  shares,  all  his  lands  &c.,  but  if  either  of 
them  died  without  leaving  lawful  issue,  the  widow  of 
such  decedent  should,  so  long  as  she  remained  such 
widow,  receive  one-third  of  the  rents  of  the  real  estate 
devised  to  such  decedent,  and,  after  her  decease,  that 
real  estate  should  be  equally  divided  among  all  the  tes- 
tator's children  then  living.  Enoch  died  after  the  tes- 
tator, leaving  a  widow,  but  no  lawful  issue.  By  a 
voluntary  partition  between  William  and  Enoch,  certain 
lands  were  set  off  to  Enoch  as  his  share,  and  these  lands 
Enoch  afterwards  conveyed  to  his  wife,  the  complainant. 
On  a  bill  by  her  against  all  of  Enoch's  brothers  and 
sisters  for  an  account  of  one-third  of  the  rents  and 
profits  of  the  lands  so  set  off  to  Enoch, — Held, 

(1)  That  Enoch's  conveyance  to  the  complainant  is  no 
bar  to  her  account,  because  Enoch's  estate  therein,  and, 
of  course,  complainant's,  was  determined  by  his  death 
without  lawful  issue. 
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(2)  That  complainant  is  not  entitled  to  an  account  of 
the  rents  and  profits  against  those  of  Enoch's  brothers 
and  sisters  who  have  not  been  in  possession  of  the  prem- 
ises,  nor  received  any  part  of  the  rents. 

(3)  That  a  receiver  will  not  be  appointed,  since  the 
complainant  may  obtain  possession  of  her  portion  of  the 
premises  and  manage  it  for  herself.     Swallow  v.  Swallow,     390 

2.  There  is  a  marked  distinction  between  the  purposes  shown 
by  a  specific  devise  of  real  estate  and  a  devise  by  way  of 
residue.  The  first  shows  that  the  testator  means  the 
devisee  shall  have  a  thing  certain ;  the  other,  that  the 
devisee  shall  have  something  which  is  uncertain  or 
unknown,  and  cannot  be  described  with  certainty. 
Andersons.  Anderson,  560 

See  Evidence,  1. 

Divorce. 

1.  An  infant,  whose  parents  resided  in  Canada,  filed  a  bill  to 

annul  her  marriage,  on  the  ground  of  her  husband's 
fraud  and  misrepresentation  as  to  the  effect  of  a  Jewish 
ceremony  performed  in  this  state,  which  she,  at  the  time, 
believed  to  be  merely  a  betrothal.  Her  husband  was 
domiciled  elsewhere. — Held,  that  she  was  incapable  of 
changing  her  own  domicile,  and  that,  consequently,  the 
court  had  no  jurisdiction.     Blumenthal  v .  Tannenholz,  194 

2.  Where  a  wife  declared  to  her  husband,  with  whom  she  was 

living  in  her  house,  that  he  must  leave  the  house,  or  else 
she  herself  would  (he  not  having  been  guilty  of  cruelty 
to  justify  her  action),  his  leaving  her,  under  such  circum- 
stances, is  not  desertion.     Kestler  v.  KeMler,  197 

3.  To  enable  a  defendant  to  avail  himself  of  condonation  as  a 

defence  to  a  suit  for  divorce,  he  must  set  it  up  either  by 
plea  or  answer.      Warner  v.  Warner,  225 

4.  In  case  it  has  been  omitted  through  mistake  or  unskillful- 

ness  in  pleading,  the  court  may,  to  prevent  grave  wrong, 
permit  it  to  be  interposed  by  supplemental  answer, 
upon  such  terms  as  will  afford  the  complainant  an 
opportunity  to  disprove  it.     Id.,  225 

5.  Condonation  is  always  conditional,  the  condition  being  that 

the  pardoned  party  shall,  in  the  future,  treat  the  other 
with  conjugal  kindness.     Id.,  225 

6.  The  commission,  subsequently,  of  any  offence  which  falls 

within  the  cognizance  of  a  matrimonial  court,  is  a  viola- 
tion of  the  condition,  and  vitiates  the  pardon.     Id.,  225 
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7.  A  bill  which  merely  alleges  that  a  wife  deserted  her  hus- 
band on  a  certain  date,  and  afterwards  persistently 
remained  absent  from  his  residence,  does  not  disclose 
any  cause  of  divorce  known  to  the  laws  of  this  state. 
Cass  V.  Cass,  62& 

See  Jurisdiction,  1. 

Domicile. 

1.  The  domicile  of  a  legitimate,  unemancipated  minor  is,  if 
his  father  be  alive,  the  domicile  of  the  latter.  Blumen- 
thalv.  Tannenholz,  194 

See  Divorce,  1. 

Dower. 

1.  A  wife  will  be  put  to  her  election  between  a  testament- 
ary disposition  in  her  favor  and  her  dower,  when  it 
clearly  appears  from  the  will  that  the  testamentary  pro- 
vision was  intended  as  a  substitute  for  the  legal  one,  and 
the  intention  will  be  implied  if  the  claim  of  dower 
would  be  clearly  inconsistent  with  the  will.  Stewart  v. 
Stewart,  398. 

E. 

Easement. 

1.  A  conveyance  of  "all  that  free  use  of  the  undivided  half 

part  of  the  wagon-way  extending  one  hundred  feet 
along  the  said  John  H.  Johnson's  line,  from  the  public 
highway  ;  the  said  wagon-way  to  be  used  only  for  passing 
in  and  out  at  all  proper  times,  but  without  unnecessary 
delay  or  obstruction  to  the  said  passage-way,  thereby 
causing  annoyance  and  damage  to  the  said  John  H. 
Johnson,  his  heirs  or  assigns,"  with  an  habendum  to  the 
grantee,  his  heirs  and  assigns,  to  his  and  their  only 
proper  use,  benefit  and  behoof  forever,  and  with  usual 
covenants  of  warranty,  conveys  only  a  right  of  way  or 
easement.     Harris  v.  Johnson,  174 

2.  An  easement  of  light  and  air,  supplied  to  the  windows  of 

one  person  from  the  premises  of  another,  cannot  be 
acquired  in  this  state  by  a  mere  user  for  twenty  years 
under  a  claim  of  right.     Harden  v.  Butcher,  217 

Eminent  Domain. 

1.  Where  mortgaged  premises  are  converted  into  money  by 
virtue  of  condemnation  proceedings,  the  rights  of  the 
mortgagee  remain  unaltered  and  he  is  entitled  to  the 
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money  as  an  equivalent  for  the  land.  And,  where  the 
full  value  of  the  land  taken  has  been  awarded  and  paid 
into  this  court,  equity  will  protect  the  condemner  against 
the  lien  of  an  encumbrancer  who  has  not  been  made  a 
party  to  the  proceedings  in  condemnation.  The  power 
to  extend  such  protection  does  not  depend  on  the  act  of 
1877  "respecting  the  awards  of  commissioners  in  cases 
of  lands  and  real  estate  taken  or  condemned  by  law  and 
appeals  therefrom,"  but  is  inherent  in  this  court.  Piatt 
V.  Bright,  81 

2.  A  way  for  a  road  or  turnpike  reserved  in  a  deed  for  lands, 
and  laid  down  as  such  on  a  recorded  map  of  the  prem- 
ises, does  not  authorize  any  company  to  occupy  and  use 
it  as  a  turnpike,  without  making  compensation.  Shippen 
V.  Paul,  439 

See  Estoppel,  1 ;  Mortgage,  1 ;  Eailroads,  7  ;  Vendor,  2. 

Estate. 

See  Legacy,  2;  Mortgage,  11;  Eeforming  Instruments,   1; 
Ebmainder  ;  Tenant  for  Life. 

Estoppel. 

1.  That  the  mortgagees  of  premises  which  it  is  proposed  to  cross 

by  a  railroad,  might  have  known  of  the  intention  to  cross, 
from  the  fact  of  the  building  of  a  tunnel,  to  enter  which  the 
crossing  was  necessary,  will  not  bind  them  to  the  conse- 
quences of  acquiescence.  In  estimating  damages,  the 
value  of  the  crossing,  which  was  the  consideration  of  the 
agreement,  will  be  allowed.  Coe  v.  New  Jersey  Midland 
It.  JR.,  105 

2.  F.,  a  creditor  of  B.,  brought  suit  on  his  demand.  T.,  another 

creditor  of  B.,  put  his  claim  in  the  hands  of  an  attorney 
for  collection.  The  attorney  proposed  to  F.  to  obtain  an 
assignment  from  B.,  to  secure  both  claims,  and  F. 
assented  thereto.  Subsequently  B.  made  a  general 
assignment  for  the  benefit  of  all  his  creditors,  which, 
however,  was  never  delivered. — Held,  that  F.  was  not 
thereby  estopped  from  prosecuting  his  suit.  Taylor  v. 
Brown,  ^^^ 

3.  A  judgment  at  law  was   recovered   by  the  complainant 

against  the  defendant  and  one  M.,  on  a  joint  and  several 
promissory  note  given  by  them  to  complainant,  for  a 
partnership  debt.  At  the  defendant's  repeated  requests, 
and  on  his  promise  to  pay  one-half  of  the  judgment  and 
costs  if  he  would  do  so,  the  complainant  obtained  from 
M.  payment  of  one-half  and  released  him  from  all  liabil- 
ity on  the  judgment.— 7/eW,  that  the  defendant  should 


812  INDEX.  [31  Eq. 

Sstoppel —  Continued. 

be  enjoined  from  taking  advantage  at  law  of  such  release 
to  cancel  the  judgment,  and  thereby  avoid  the  payment 
of  his  share.     Cregar  v.  Cramer,  375 

4.  A  provision  in  complainant's  mortgage  that  he  should  apply 

the  rents  &c.  derived  from  the  premises  to  satisfy  his 
mortgage,  does  not  preclude  him  from  showing  that  he 
did  apply  such  rents  in  part  to  other  prior  or  concurrent 
encumbrances  thereon.     Denman  v.  Nelson,  452 

5.  To  constitute  an  equitable  estoppel,  the  defendant  must 

have  done  an  act,  or  made  an  admission,  the  natural 
effect  of  which  was  to  influence  the  conduct  of  the  com- 
plainant, and  which  has  induced  him  to  change  his 
position  or  condition,  so  that,  if  the  defendant  is  after- 
wards permitted  to  deny  the  truth  of  his  words  or  con- 
duct, the  complainant  must  suffer  harm.  Mutual  Life 
Ins,  Co.  V.  Norris,  58S 

6.  Where  the  complainant's  act  (which  he  says  he  was  induced 

to  do  by  the  defendant's  representation  or  act)  appears 
to  be  rather  the  result  of  his  own  will  or  judgment  than 
the  product  of  the  defendant's  representation  or  act, 
there  can  be  no  estoppel.     Id.,  583 

See  Decree  ;  Mortgage  17  ;  Vendor  3. 

Evidence. 

1.  In  a  suit  against  devisees  and  executors  to  set  aside  a  deed 

to  the  testatrix,  alleged  to  have  been  obtained  by  her 
by  fraud,  the  complainants  are  not  competent  wit- 
nesses.    Montgomery  v.  Simpson,  1 

2.  A  testator  made  no  claim  to  certain  property  during  his 

life-time,  nor  by  specific  devise  in  his  will.  His  general 
devisees  brought  a  suit  to  set  aside  deeds  for  the  prem- 
ises, executed  by  the  testator,  by  whom  the  title  was 
held  in  trust.  Query,  whether  the  defendant  was  a 
competent  witness,  exception  being  taken  to  his  testify- 
ing because  the  complainant  was  suing  in  a  representa- 
tive capacity.     Petty  v.  Petty,  8 

3.  With  a  view  to  recording,  a  corporation  mortgage  may  be 

proved  by  the  president  or  secretary,  if  signed  by  them, 
though  they  signed  it  by  order  of  the  board  of  direct- 
ors. They  may  be  regarded  as  subscribing  witnesses 
within  the  meaning  of  the  act  respecting  conveyances 
{Rev.  p.  152  I  Jf).  But  it  cannot  be  proved  by  one  who 
did  not  sign  the  mortgage.  It  is  not  requisite  to  a  com- 
pliance  with   the  statute   in  regard  to  proof  of  such 
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instruments,  that  it  should  appear  that  the  contents  of 
the  instrument  were  made  known  to  the  mortgagor.  A 
record  of  a  mortgage  made  by  transcription  from  a  copy 
of  the  mortgage  examined  by  the  clerk  on  production 
to  him  of  the  original,  is  in  conformity  with  the  require- 
ments of  the  statute.     Coe  v.  New  Jersey  Midland  R,  R.,      105 

4.  A  citizen  of  another  state,  who  comes  into  this  state  volun- 

tarily and  without  subpoena,  for  the  purpose  of  giving 
evidence  in  a  suit  pending  in  this  court,  can  not  be 
taken  on  a  ca.  sa.  while  he  remains  here  as  a  witness. 
Jones  V.  Knauss,  2 11 

5.  His  arrest,  at  any  time  while  the  court  may  require  his 

attendance  before  it  as  a  witness,  is  an  invasion  of  its 
prerogative,  for  which  it  may  discharge  him.     Id.,  211 

6.  Evidence  taken  on  a  preliminary  matter,  especially  before 

issue  joined,  can  not  be  read  on  tinal  hearing,  except 
under  an  order  of  the  court.      Warner  v.  Warner,  225 

7.  Secondary  evidence  of  the  contents  of  a  written  instru- 

ment, although  not  strictly  competent  at  the  time  when 
offered, — Held,  to  have  been  rendered  so  in  this  case, 
Hnder  the  circumstances,  by  a  subsequent  admission  of 
counsel  that  the  original  was  lost  or  destroyed.  Culver 
V.  Culver,  448 

8.  Depositions  as  to  facts  neither  admitted  nor  denied  by  the 

answer,  are  admissible  both  at  the  hearing  and  before 
the  master  on  an  accounting.     Denman  v.  Nelson,  452 

9.  If  a  party  to  a  suit  is  proved  to  have  destroyed  a  written 

instrument,  a  presumption  arises  that,  if  the  truth  had 
appeared,  it  would  have  shown  that  the  paper  contained 
something  prejudicial  to  his  interest,  and,  in  such  a  case, 
Blight  evidence  of  the  contents  of  the  paper  will  usually 
be  sufficient.     Jones  v.  Knauss,  609 

10.  Evidence   of  oral   admissions   and   declarations,  belongs 

to  a  class  of  proofs  which  should  be  received  with  great 
caution.     Id., 
See  CoEPORATiONS,  4 ;  Variance  ;  Wills,  5. 

Executors  and  Administrators. 

1.  Creditors,  although  they  have  obtained  judgment  against 
administrators,  were  not,  previous  to  the  adoption  of 
Rule  11  of  the  orphans  court,  entitled  to  notice  of  an 
application  by  such  administrators  to  be  discharged 
from  their  trust,  on  account  of  the  insolvency  of  them- 
selves and  their  sureties.      Union  Bank  v.  Poulson,  239 


609 
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2.  A  discharge  for  such  cause  is  not  invalid  because  granted 

before  an  account  rendered,  since  such  discharge  does 
not  relieve  from  that  duty.     Id.,  239 

3.  That  the  orphans  court,  which  granted  letters  testamentary, 

did  not  require  security  from  an  executrix,  because  she 
had  remarried,  constitutes  no  objection  to  her  proceed- 
ing in  this  court.     Oliva  v.  Bunaforza,  395 
^Sfee  Debtor,  4;   Evidence,  1;   Parties,  2;    Remainders;  Set-* 
TING  Aside  Sales,  1  j  Tenant  for  Life. 


F. 

Fixtxires. 

1.  Cotton  machinery,  such  as  Danforth  spinning-frames,  twist- 

ing-frames &c.,  though  fastened  to  the  floor  by  nails  or 
screws,  or  held  in  position  by  cleats, — Held,  to  be  per- 
sonal property,  and  to  pass  under  a  chattel  mortgage 
thereof,  as  against  a  mortgage  of  the  realty  subsequently 
given,  describing  the  property  as  "  all  those  certain 
mills,  factories  &c.,  and  all  the  machinery  and  fixtures 
in  the  same."     Keeler  v.  Keeler,  181 

2.  Personal  property  included  in  the  chattel  mortgage,  but 

incorporated  with  the  realty, — Held,  not  to  pass  by  the 
chattel  mortgage  as  against  a  subsequent  mortgage  of 
the  realty.  The  property  was  a  steam-engine,  securely 
and  permanently  bolted  to  a  foundation  set  in  the 
ground,  with  the  boilers  as  a  necessary  adjunct  thereto, 
together  with  the  shafting,  belting,  couplings  and  pul- 
leys to  communicate  the  power  ;  also,  water-wheels  and 
a  water-wheel  governor.  A  gas-generator,  situated  in  a 
pit  in  a  building  constructed  for  it  on  the  premises,  the 
gas-pump  connected  with  it,  and  the  pipes,  were  also 
included.  Also,  gas-burners,  as  not  being  furniture,  but 
mere  accessories  to  the  mill.  Also,  steam-heating-pipes 
laid  on  hooks  attached  to  boards  fastened  to  the  walls, 
and  heating-pipes,  part  of  the  system  of  piping,  which 
merely  rested  upon  the  floor,  without  being  attached  to 
it.    Id.,  181 

3.  The  fact  that  property  personal  in  its  nature,  but  not  incor- 

porated with  the  realty,  has,  in  transmission,  been  passed 
merely  by  the  deed  for  the  land,  does  not  establish  its 
character.     Its  character  is  not  affected  by  long-contin- 
ued localization  alone.     Id.,  18 1 
See  Assignment,  4. 
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1.  A  purchaser-  at  a  public  sale  of  lands,  contrived  and  carried 

out  in  order  to  defraud  the  creditors  of  the  owner,  is 
bound  by  the  fraudulent  acts  of  those  who  represented 
him  in  the  transaction,  although  he  was  not  personally- 
present,  and  swears  that  he  was  ignorant  as  to  the  con- 
duct of  the  sale.     Lund  v.  Equitable  Life  Assurance  Soc,      355 

2.  Lands  were  conveyed  to  a  mortgagee  in  consideration  of 

his  cancelling  a  mortgage  thereon  given  by  the  grantor  * 
and  his  wife.  They  fraudulently  cancelled  the  existence 
of  a  judgment  obtained  against  them  by  collusion,  and 
]evied  on  the  premises  the  day  before  the  transfer. — Held, 
that  the  cancellation  should  be  set  aside,  and  the  lien 
of  the  mortgage  re-imposed  on  the  lands,  and  that  the 
judgment  creditor  be  restrained  from  selling  the  prem- 
ises except  subject  to  the  mortgage.  Young  v.  Hill,  429 
See  FRAUDULENT  Conveyances  ;  Jurisdiction,  6  ;  Pleading,  5  ; 
Setting  Aside  Sales,  1 ; 

Fraudulent  Conveyances. 

1.  A  defendant  who  merely  defends  his  title  to  lands  when 
attacked,  cannot  be  deprived  of  the  protection  of  the 
court,  although  the  legal  title  may  have  been  put  in 
another's  name  in  order  to  keep  the  property  away  from 
his  creditors.  In  the  case  in  hand  the  defendant  paid 
for  the  property  in  question  with  his  own  money,  and 
the  title  was  taken  by  his  trustee  directly  from  the 
seller.     Peiti/  v.  Petty,  8 

See  Assignment. 

G. 

Gift. 

1.  A  son  who  occupies  towards  his  mother  a  position  of  trust 
and  confidence,  is  bound,  if  his  mother  desires  to  make 
a  deed  of  gift  to  him  for  a  large  part  of  her  estate,  to  see 
that  the  deed,  in  all  substantial  particulars,  conforms  to 
her  intention,  and  that  she  fully  understands  its  nature 
and  effect ;  otherwise  the  deed  will  be  set  aside.  Mulock 
V.  Mulock,  594 

Guardian. 

1.  It  is  no  proof  of  waste,  in  a  proceeding  to  remove  a  guard- 
ian who  is  personally  responsible,  that  he  has  incurred 
liability  to  pay  counsel  fees  in  a  controversy  over  his 
management  of  the  ward's  property,  since  such  fees,  if 
unlawful   or    unnecessary,    may    be   disallowed    in    his 
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account ;  nor,  that  he  has  paid  reasonable  commiesions 
to  a  broker  for  renting  and  collecting  the  rent  of  his 
ward's  real  estate.     Flinn's  Case,  640 

See  Orphans  Court,  2. 

H. 

Heirs. 

See  Parties,  7. 

Husband  and  Wife. 

1.  The  claim  of  a  wife  for  money  handed  over  by  her  to  her 
husband,  without  any  definite  agreement  between  them, 
at  the  time,  as  to  its  repayment, — Held,  invalid,  under 
the  circumstances,  as  against  her  husband's  creditors. 
Clark  V.  Hosenkrans,  065 

See  Divorce  ;  Exeoxttors,  3 ;  Mortgage,  31 ;  Parties,  2 ; 
Pledge. 

I. 

Infant. 

See  Divorce,  1 ;  Domicile  ;  Parent  and  Child. 

Injunction. 

1.  Where  an  answer  explicitly  and  fully  denies  the  grounds 
on  which  an  injunction  has  been  granted,  it  must  be  dis- 
solved, although  exceptions  to  other  parts  of  the  answer 
have  been  filed,     Siitt  v,  Hilton,  285 

See  Eailroads,  10,  11. 

Insolvency. 

See  Executors,  1;  Insurance;  Mortgage,  7;  Railroad,  4; 
Specific   Performance,  2. 

Insxirance. 

1.  The  charter  of  a  mutual  life  insurance  company  provided 
that  in  case  of  losses  exceeding  the  funds  on  hand,  the 
policy-holders  should  be  assessable,  pro  rata,  therefor, 
and  liable  to  forfeiture  of  their  policies  for  non-payment 
of  such  assessments,  which  were  also  made  collectible  by 
suit,  provided  the  assessment  should  not  exceed  the 
amount  of  the  note  or  obligation  given  by  them.  The 
company  was,  by  this  court,  decreed  to  be  insolvent. — 
Held, 

(1)  That  claims  arising  before  the  decree  was  entered 
(on  ordinary  policies  by  death  and  on  endowment  policies 
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whereon  payment  had  been  made  of  all  that  could  ever 
be  payable),  were  entitled  to  be  paid  as  debts,  in  the 
order  in  which  they  severally  accrued,  and  that  the  other 
policy-holders  were  subject,  under  the  charter,  to  assess- 
ment to  satisfy  such  claims,  notwithstanding  the  insolv- 
ency of  the  company. 

(2)  That  the  holders  of  similar  claims  arising  after 
such  decree,  were  not  to  be  considered  as  creditors  of 
the  company,  nor  payable  as  such. 

(3)  That  the  condition  of  insolvency  is  not,  in  such 
case,  of  itself,  destructive  of  the  obligation  to  contribute. 

(4)  That  a  policy-holder  might  not  set  off  against  his 
own  bond  and  mortgage,  representing  a  debt  due  from 
him  to  the  company,  the  amount  of  premiums  paid  by 
him  to  the  company  on  a  policy  not  yet  due.  Vanatta  v. 
New  Jersey  Mut.  Life  Ins.  Co.,  15 

See  Mortgage,  31. 

Interest. 

1.  Where  an  account  extending  over  a  number  of  years  was 
ordered,  and  the  rate  of  interest  during  that  time  had 
been  changed  by  law, — Held,  that  the  interest  payable 
on  the  accounting  must  conform  to  such  fluctuations. 
Wilson  V  Cohb,  ^Jl 

See  Legacy,  5 ;  Mortgage,  3,  6 ;  Tenant  for  Life,  2 ;  Vendor,  4. 


J. 

Joint  Tenants. 

See  Legacy,  2. 

Jurisdiction. 

1.  Where  neither  of  the  parties  to  a  marriage  resides  here, 

this  court  will  not  take  jurisdiction  of  a  suit  to  annul 
the  contract  on  the  ground  that  the  contract  was  made 
here.     Blumenthal  v.  Tannenholz,  ^94 

2.  Chancery  has  no  jurisdiction,  in    the  absence  of  specific 

equities,  over  assessments  made  in  the  course  of  munici- 
pal improvements.     Jersey  City  v.  Lembeck,  255 

3.  The  right  to  superintend  the  making  of  such  assessments, 

is  a^'common  law  right  vested  in  the  supreme  court  by 
the  constitution,  and  such  power  cannot  be  transferred, 
by  legislation,  to  the  court  of  chancery.     Id.,  255 

4    In  a  replevin  suit  brought  by  M.  against  C.  H.,  after  a  dis- 
solution  of  his  partnership  with  C.  H.  Jr.,  alleging  fraud 
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in  obtaining  the  goods  replevied,  a  judgment  was  given 
for  C.  H.  Afterwards,  in  trover  against  C.  H.  Jr.  for  the 
same  goods  (additional  evidence  of  the  fraud  having 
been  discovered),  M.  obtained  a  verdict.  An  injunction 
was  thereupon  issued,  restraining  C.  H.  from  further  pro- 
ceedings on  a  judgment  obtained  by  default,  by  C.  H. 
against  M.  and  his  sureties  on  the  replevin  bond. — ffeUif 
that  the  injunction  ought  to  have  been  refused,  (1) 
Because  the  bill  did  not  show  when  the  additional  evi- 
dence of  fraud  was  discovered,  and  that  it  was  too  late  to 
apply  at  the  same  term  of  court  (as  required  by  rule)  for 
a  new  trial  in  the  replevin  suit,  and  (2)  That  such  evi- 
dence was  material,  relevant  and  not  cumulative.  Han- 
non  V.  Maxwell,  418 

5.  Where  no  special  grounds  for  the  interference  of  equity  are 
shown,  parties  claiming  an  exemption  from  the  assess- 
ment of  a  tax  by  reason  of  a  special  statute,  must  apply 
to  a  court  of  law  for  relief.  That  a  great  many  tax-payers 
will  be  affected  by  such  assessment  will  not,  of  itself, 
give  equity  jurisdiction.  Hoboken  Land  &  Improvement  Co. 
V.  Hoboken,  461 

0.  In  a  case  of  fraud, — Held,  that  this  court  has  jurisdiction  to 

restrain  the  payment  of  moneys  in  the  hands  of  a  sheriff 
of  this  state,  under  proceedings  of  foreclosure  in  this 
court,  or  the  assignment  of  mortgages  on  lands  in  this 
state  by  a  defendant,  although  both  parties  are  residents 
of  another  state.     Tomson  v.  Tomson,  464 

7.  Where  a  complainant  has,  by  laches,  lost  his  remedy  at  law 
against  an  assessment  illegal  but  not  void,  this  coui't  will 
not  interfere  on  the  ground  that  the  defendants  threaten 
and  intend  to  sell  his  property  under  it.  Cleveland  v. 
Essex  Public  Road  Board,  473 

See  Divorce,  1 ;  Eminent  Domain,  1 ;  Municipal  Corporations, 
3  ;  Orphans  Court,  2  ;  Railroads,  8  ;  Specifio  Perform- 
ance, 6. 

L. 

Legacy. 

1.  Under  a  bequest  "  to  A.  and  his  heirs,"  A.  usually  takes  the 

whole,  absolutely ;  but  if  it  be  "  to  A.  and  his  children," 
the  children  take  with  their  parent.     Noe  v.  Miller,  234 

2.  Under  a  bequest  to   two  or  more  persons,   by   name   or 

as  a  class,  without  more,  they  take  as  joint  tenants ;  but 
slight  evidence  of  an  intention  on  the  part  of  the  testa- 
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tor  to  confer  distinct  interests,  will  make  them  tenants 

in  common.     Id.,  234 

3.  Testator  gave  his  daughter  E.  one-twelfth  of  his  estate, 

directing  that  it  should  not  be  subject  to  the  control  of 
her  husband,  but  should  be  hers  and  her  child's  or 
children's. — Held,  that  the  daughter  took  a  life  estate, 
with  remainder  to  her  children.     Id.,  234 

4.  Gifts  to  "  my  beloved  sons,"  naming  three  persons,  are 

good,  although  two  of  them  are  illegitimate.  Stewart  v. 
Stewart,  398 

5.  A  legacy  charged  on  residuary  realty  and  personalty  was 

given  to  executors  in  trust,  to  pay  the  income  to  testa- 
tor's son  for  life,  and  after  his  death  to  divide  the  princi- 
pal among  the  son's  children.  There  was  not  sufficient 
personalty,  after  paying  debts,  to  pay  the  legacy  in  full. 
—Held, 

(1)  That  sufficient  real  estate  must  be  sold  to  raise  the 
amount  of  the  legacy. 

(2)  That  the  son,  being  an  adult,  was  entitled  to  inter- 
est thereon  only  from  one  year  after  testator's  death. 

(3)  That  interest  was  payable  on  the  whole  amount  of 
the  legacy,  although  only  a  part  of  it  had  been  realized. 
Miller  v.  Sandford,  427 

See  Powers,  1. 

Lien. 

See  Corporations,  3;  Eminent  Domain,  1;  Mortgage,  14,  15; 
Vendor,  2,  7-10. 

Limitations. 

1.  Complainant  filed  a  bill  for  an  account  under  an  agreement 
made  in  1868  with  I.  B.  C,  to  pay  him  one-eighth  of  the 
profits  realized  by  I.  B.  C.  in  a  certain  contract  by  I.  B. 
C.  and  S.  H.  to  build  a  railroad.  The  road  was  finished 
in  1869,  and  I.  B.  C.  and  S.  H.  made  their  final  settle- 
ment in  1874,  although  litigation  as  to  part  of  their  com- 
pensation was  not  ended  until  1877.  Complainant's  bill 
was  filed  in  November,  1877.  In  June,  1875,  I.  B.  C. 
paid  complainant  $175  on  account  of  his  share  of  the 
profits.— iTe/i,  that  the  right  to  an  account  was  not 
barred  by  the  statute  of  limitations,  because  it  did  not 
begin  to  run  until  1874,  the  date  of  the  final  settlement 
between  I.  B.  C.  and  S.  H.,  and  the  bill  was  filed  within 
six  years  from  that  time;  and,  also,  because  of  the  pay- 
ment by  I.  B.C.  to  complainant  in  1875.   Culver  v.  Culver.  448 

See  Vendor,  9. 
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Lunacy. 

1.  In  a  return  to  a  writ  de  lunatico  inquirendo,  that  the  alleged 
lunatic  "  is  a  lunatic  and  of  unsound  mind,  and  does  enjoy 
lucid  intervals,  so  that  he  is  not  capable  of  the  government 
of  himself,  his  lands,  tenements,  goods  and  chattels," 
the  phrase  italicised,  whether  read  parenthetically  or  not, 
is  not  objectionable  either  in  form  or  fact.     HilVs  Case,      203 

See  Wills,  3. 


M. 

Marshalling  Assets. 

1.  To  secure  an  existing  indebtedness,  a  deed  (in  fact  a  mort- 

gage) was  given  by  D.  to  J,  By  an  error  in  the  descrip- 
tion, it  covered  only  eleven  feet  of  the  frontage  of  one  of 
the  lots.  Other  creditors  afterwards  recovered  judg- 
ments against  D.,  and  levied  on  the  lot  as  described  in 
J.'s  deed.  Then  J.  recovered  a  judgment  against  D., 
for  the  same  debt,  and  levied  on  the  whole  lot,  the  mis- 
take having  been,  meanwhile,  discovered  and  rectified 
by  another  deed  from  D.  to  J. — Held,  that  J.'s  lien  on 
the  eleven  feet  was  prior  to  that  of  the  other  judgment 
creditors,  by  virtue  of  his  mortgage,  and  on  the  remainder 
of  the  lot,  by  virtue  of  the  levy  under  his  judgment. 
Lovejoy  v.  Lovejoy,  55 

2.  Generally,  when  the  personal  estate  has  been  exhausted, 

the  residuary  real  estate  is  bound  to  contribute  first  to 
the  payment  of  debts,  and  it  is  not  until  the  residuary 
real  estate  has  proved  insuflScient  that  the  specifically- 
devised  estates  become  liable.     Anderson  v.  Anderson,  560 

3.  If  executors,  carrying  on  business  pursuant  to  the  direc- 

tion of  the  will  of  their  testator,  misappropriate  the 
trade  assets  in  the  erection  of  buildings  on  lands  of  the 
testator  not  embarked  in  the  business,  a  court  of  equity 
may,  according  to  established  methods  of  procedure, 
compel  restitution  of  such  assets,  either  by  directing 
payment  or  a  sale  of  the  land.     Ferry  v.  Laible,  506 

See  Mortgage,  8. 

Maxims. 

Equity  will  not  take  upon  itself  to  settle  legal  rights 270 

He  who  gets  the  benefit  of  a  fund  ought  to  bear  its  burden 209 

Nemo  ex  propria  dolo  etc 620 

No  man  shall  derogate  from  his  own  grant 219 

Odium  spoliatoris  etc.  615 


4  Stew.]  1:^0  EX.  821 

Maxims —  Continued. 

Quicquid  plantatur  solo  etc 34 

Sic  utere  tuo  etc 3yO 

Whoever  grants  a  thing  shall  be  understood  etc 219 

Mechanics  Lien. 

1.  A  depot  building, — Held,  as  against  a  mechanics  lien,  to  be 

property  connected  with  the  line  of  the  railroad,  and 
regarded  as  part  of  the  mortgaged  premises  which  were 
described  by  a  general  description  covering  the  railroad 
and  land,  ground,  depots,  station-houses  &c.,  acquii-ed 
and  to  be  acquired.     Coe  v.  New  Jersey  Midland  H.  M.,         105 

2.  A   provision   in   a  building  contract  that  the  contractor 

should  not,  without  the  written  consent  of  the  owner, 
assign  any  of  the  moneys  payable  thereunder,  under 
penalty  of  forfeiture  &c.,  is  for  the  benefit  and  protection 
of  the  owner  alone,  against  the  dereliction  or  insolvency 
of  the  contractor,  and  if  an  installment  of  the  moneys 
not  yet  due  be  assigned  to  materialmen,  and  notice 
thereof  given  to  the  owner  without  his  exception,  subse- 
quent creditors  of  the  contractor  can  derive  no  advantage 
therefrom.     Burnett  v.  Jersey  City,  341 

3.  Where  a  building  contract  was  duly  filed,  and,  after  the 

building  was  completed,  the  premises  were  bona  fide  con- 
veyed by  the  owner  to  the  contractor, — Held,  that  a 
materialman  has  no  lien  on  the  premises  for  materials 
furnished  in  erecting  a  building  thereon,  and  that  a 
judgment  recovered  on  such  claim  gives  no  greater 
right.     Scudder  v.  Harden,  503 

Merger. 

See  Debtor,  2  ;  Vendor,  2,  8. 

Mistake. 

See  Accident. 

Mortgage. 

1.  The  power  of  eminent  domain  confers  the  right  to  take 
property  on  making  just  compensation,  and  that  com- 
pensation in  such  case  is,  so  far  as  the  value  of  the  land 
is  concerned,  to  be  estimated  as  of  the  time  when  pos- 
session was  taken,  and  therefore  cannot  include  the 
value  of  improvements  subsequently  put  upon  the  prop- 
erty by  the  party  entering  under  the  right.  But  where, 
as  in  this  case,  the  entry  was  not  under  that  right,  the 
right  to  take  the  property  on  compensation  does  not 
exist,  and  the  party  entering  and  improving  does  both, 
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subject  to  the  right  of  the  mortgagee  whose  mortgage 
was  on  the  property,  to  sell,  for  the  payment  of  his  debt, 
the  land  and  the  permanent  improvements  incorporated 
with  it.  In  the  one  case  the  maxim  "  Quicquid  plantatur 
solo,  solo  cedit^''  is  not  applicable ;  in  the  other  it  is.  Price 
V.  Weehawken  Ferry  Co.,  31 

2.  The  Erie   Railway  Company  constructed  a  track  over  a 

part  of  certain  premises  which  were  covered  by  a  prior 
mortgage  duly  recorded.  The  track  was  built,  not  under 
ordinary  condemnation  proceedings  in  eminent  domain 
(on  the  contrary  there  was  an  express  inhibition  in  their 
charter  against  occupying  those  lands),  but  under  a 
grant  of  right  of  way  from  the  mortgagors. — Held,  that 
the  company  had  no  right  to  have  the  track  &c.  put  on 
the  premises  by  them,  reserved  from  a  sale  under  fore- 
closure of  the  mortgage.     Id.,  31 

3.  In  a  suit  by  an  assignee  to  foreclose  a  mortgage  held  by 

him  as  collateral  security  for  non-paymeut  of  interest  on 
the  bonds,  the  mortgagee  or  his  assignee  cannot  set  up 
that  the  mortgage  does  not  provide  that  the  principal 
shall  become  due  on  the  non-payment  of  the  inteiest, 
the  mortgagor,  who  was  a  party,  not  having  interposed 
such  defence.     Ackerson  v.  Lodi  Branch  JR.  R,  Co.,  42 

4.  Where  a  mortgagee  in  possession  assigns   the  mortgage, 

the  mortgagor,  who  has  no  actual  notice  of  the  assign- 
ment, is  entitled,  as  against  the  assignee,  to  an  account 
of  the  rents  and  profits  up  to  the  time  of  recording  the 
assignment  (but  not  afterwards),  and  to  have  them 
applied  on  the  mortgage  debt.     Id.,  42 

5.  A  party  defendant  in  a  foreclosure  suit  cannot  be  held 

liable  for  a  deficiency  prayed  against  him  in  the  bill, 
unless  a  ticket  or  notice  to  that  effect  be  served  on  him 
with  the  subpoena  to  answer,  in  compliance  with  Hule 
5S.    Id.,  42 

6.  A  complainant's  right  to  interest  as  well  as  principal,  under 

a  foreclosure  decree, — Held,  not  to  be  affected  by  a 
decree  in  another  suit  to  establish  the  title  to  the  prem- 
ises as  between  the  defendant  and  third  parties,  in  which 
the  decree  declared  that  complainant's  mortgage  was  a 
lien  on  the  premises  for  the  amount  of  the  principal 
only.     Mut.  Ben.  Life  Ins.  Co.  v.  Jackson,  50 

7.  After  a  decree  in  foreclosure  and  execution  issued  against 

an  insolvent  corporation,  it  quarried  certain  stone  on 
the   premises    covered   by  the   mortgage,  which    stone 
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still  remained  on  the  ground. — Held,  that,  as  between 
the  mortgagor  and  mortgagee,  such  stone  was  subject  to 
the  mortgage. — Held,  also,  that,  under  the  circumstances, 
it  was  subject  to  the  prior  lien,  under  the  statute,  of  the 
quarrymen's  wages.  American  Trust  Co.  v.  North  Belleville 
Quarry  Co.,  89 

8.  The  holder  of  a  second  mortgage,  payable  in  three  install- 

ments, filed  his  bill  to  foreclose  for  the  payment  of  the 
second  installment  and  interest  thereon  and  costs.  The 
first  installment  had  been  satisfied  by  means  of  a  col- 
lateral mortgage.  The  third  installment  was  not  due. 
The  bill  alleged  that  the  property  was  indivisible,  and 
decree  was  taken  for  the  sale  of  the  whole,  to  pay  the 
amount  of  the  second  installment  and  interest  and 
costs,  as  prayed  by  the  bill.  A  subsequent  mortgagee 
(the  third)  purchased  the  decree,  and  took  an  assign- 
ment thereof.  The  property  was  not  sold  under  the 
execution.  The  third  installment  becoming  due  and 
being  unpaid,  the  complainant  filed  his  bill  for  foreclos- 
ure and  sale  of  the  whole  premises,  to  pay  it. — Held,  that 
the  court  would  direct  a  sale  of  the  property  under  the 
former  decree,  and  apply  the  surplus,  as  far  as  necessary, 
to  the  payment  of  the  third  installment.  The  property 
was  to  be  sold  subject  to  the  first  mortgage,  which  was 
not  foreclosed.     Allen  v.  Wood,  103 

9.  A  foreclosure  suit  is  not  a  proper  proceeding  in  which  to 

litigate  the  rights  of  a  party  claiming  title  to  the  mort- 
gaged premises  in  hostility  to  the  mortgagor.  Therefore, 
where  defendants,  who  were  permitted  to  intervene  in  a 
foreclosure  suit  upon  a  mortgage  made  by  a  railroad 
company  formed  by  the  amalgamation  or  consolidation, 
pursuant  to  legislative  authority,  of  certain  existing 
railroad  companies,  sought  to  question  and  litigate  the 
validity  of  the  consolidation, — Held,  that  that  defence 
would  not  be  entertained.  Coe  v.  New  Jersey  Midlarul 
Railway  Co.,  105 

10.  A  provision  in  a  corporation  mortgage  that  the  principal 

shall  become  due  in  case  default  be  made  in  the  pay- 
ment of  interest,  is  not  in  contrariety  to  a  resolution 
authorizing  the  giving  of  the  mortgage,  which  merely 
provides  that  the  mortgage  shall  be  given  to  secure  the 
payment  of  the  principal  at  a  certain  time,  with  interest 
payable  semi-annually.     Id.,  105 

11.  \7here  an  act  of  the  legislature  authorizing  a  railroad  cor- 

poration to  give  a  mortgage,  evidently  contemplates  a 
53 
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mortgage  of  all  the  estate  of  the  company,  it  will  be 
held,  unless  the  contrary  appear,  that  the  mortgage 
given  under  the  authority  was  intended  to  and  did  con- 
vey the  estate  to  the  full  extent  contemplated  or 
authorized  by  the  act.     /c?.,  105 

12.  A  chattel  mortgage  on  the  equipment  of  a  railroad,  made 
by  authority  of  the  board  of  directoi's  of  an  insolvent 
corporation,  for  securing  the  claims  of  directors  against 
the  corporation, — Held,  to  be  invalid  as  against  prior 
mortgagees  of  the  franchises  and  equipment,  whose 
mortgages  were  not  filed  (the  transaction  was  prior  to 
the  act  of  1876,  Rev.  p.  9S4.  g  86),  because  the  directors 
(they  were  also  stockholders)  had  notice  of  the  prior 
mortgages.  Such  prior  mortgages,  however, — Held,  not 
to  be  valid  against  judgment  creditors  who,  but  for  the 
receivership  obtained  in  a  suit  to  foreclose  one  of  the 
mortgages,  might  have  made  a  lawful  levy  valid  on 
the  equipment.     Id.,  105 

\i.  That  the  trustees  under  a  railroad  mortgage  which  gave 
them  the  right  to  take  possession  of  the  mortgaged 
premises  in  case  of  default  of  payment  of  interest,  did 
not  see  fit  to  take  possession  after  default,  but  permitted 
the  mortgagors  to  continue  in  possession  and  operate 
the  road,  and  the  fact  that  the  employes  of  the  mort- 
gagor were  not  aware,  when  they  rendered  the  service, 
that  default  had  taken  place,  gives  to  the  latter  no  claim 
against  the  mortgagees  for  their  wages.     Id.,  105 

14.  Accepting   the  mortgagor's   note  for  interest  due  on  a 

mortgage,  does  not  pay  the  debt  nor  discharge  the  lien. 
Hutchinson  v.  Swartsweller,  205 

15.  Where  a  first  mortgagee  accepts  a  new  mortgage,  and  sur- 

renders a  prior  one  for  cancellation,  in  ignorance  of  the 
existence  of  an  intervening  lien,  equity,  in  the  absence 
of  laches  or  other  disqualifying  fact,  will  restore  him  to 
his  original  position.     Id.,  205 

16.  Priority  of  record  will  not  give  a  right  of  preference  in 

payment  to  one  of  two  concurrent  mortgages,  if  both  are 
held  by  the  same  person.      Vredenhurgh  v.  Burnet,  229 

17.  If  one  of  the  two  is  assigned  by  the  mortgagee,  upon  a 

representation  that  it  is  the  first  lien  upon  the  prem- 
ises, such  representation  will  make  it  so  as  against  the 
assignor.     Id.,  229 

18.  But  as  against  a  subsequent  assignee  of  the  other,  without 

notice,  such  representation  is  a  secret  equity  by  which 

he  will  not  be  bound.     Id.,  229 
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19.  An  assignee  of  a  mortgage   takes  it  subject  to  all   the 

defences  which  the  mortgagor,  or  those  who  have  suc- 
ceeded to  his  rights,  may  urge  against  it,  but  free  from 
secret  equities  created  by  the  mortgagee  in  favor  of  third 
persons.  229 

20.  A  covenant  by  a  grantee  of  mortgaged  premises  to  assume 

and  pay  the  mortgage  debt  contained  in  his  deed  of  con- 
veyance, is  a  contract  with  his  grantor,  only  for  the 
indemnity  of  the  latter,  and  may  be  released  and  dis- 
charged by  him.  Youngs  v.  Trustees  for  the  Support  of 
Public  Schools,  290 

21.  After  a  release  by  the  grantor  of  the  covenant  to  assume 

and  pay  the  mortgage  debt,  if  before  bill  filed,  the  mort- 
gagee cannot  have  the  benefit  of  the  grantee's  contract 
of  assumption,  to  found  on  it  a  decree  against  the  latter 
for  a  deficiency,  unless,  before  the  release  was  executed, 
the  mortgagee  had  acquired  an  equitable  right  in  the 
contract,  or  the  release  be  impeached  as  being  made  in 
fraud  of  creditors.     Id.,  290 

22.  A  voluntary  release,  by  the  grantor,  of  the  covenant  to 

assume  and  pay  &c.,  made  without  consideration,  in 
anticipation  of  bill  filed,  and  for  the  express  purpose  ot 
releasing  the  grantee  from  liability  for  deficiency,  will 
not,  for  that  reason,  be  invalid;  secus,  if  the  grantor  be 
insolvent,  and  the  effect  of  the  release  is  to  hinder  or 
defraud  creditors  by  depriving  them  of  the  means  which 
the  debtor  had  in  his  power  to  make  available  for  the 
payment  of  debts.     Id.,  290 

23.  A  party  who  has  assumed  responsibility  for  a  mortgage 

debt,  either  as  mortgagor  or  by  a  subsequent  assumption 
of  liability,  and  has  conveyed  the  mortgaged  premises, 
taking  from  his  grantee  a  covenant  to  pay  the  mortgage 
debt,  has  no  more  right  to  divest  himself,  by  a  voluntary 
release  of  the  covenant  of  indemnity  against  his  liability 
for  the  mortgage  debt,  than  he  would  have  to  surrender, 
without  consideration,  a  covenant  against  encumbrances, 
or  a  promissory  note,  or  to  give  up  property  or  riglits  of 
any  other  description  which  might  be  made  available  in 
satisfaction  of  debts.  But  this  disability  to  release  arises 
only  on  the  happening  of  insolvency,  and  when  creditors 
are  thereby  hindered  or  deprived  of  the  means  of  collect- 
ing their  demands.    Id.^  -"0 

24.  On  a  bill  filed  for  the  foreclosure  of  a  mortgage,  praying 

a  decree  against  a  grantee  of  the  mortgaged  premises  for 
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deficiency,  if  the  covenant  to  assume  has  been  released, 
and  the  mortgagee  seelts  to  avoid  the  release  for  fraud, 
the  bill  should  be  framed  in  that  aspect,  and  make  an 
issue  on  the  fraud.     /J.,  290 

25.  Where  there  are  successive  grantees  of  the  mortgaged 

premises,  each  assuming  payment  of  the  mortgage  debt, 
the  decree  for  deficiency  should  determine  and  adjudge 
the  oi-der  of  the  liability  of  the  several  grantees,  especially 
where  matters  occurring  between  the  parties  may  require 
a  marshalling  of  securities.     Id.,  290 

26.  An   alleged   mistake   in    the   description   of    lands   in   a 

release  of  part  of  premises  covered  by  a  mortgage,  such 
release  having  been  given  by  the  mortgagee,  cannot,  on 
foreclosure,  be  set  up  to  the  detriment  of  an  assignee  ot 
the  mortgage.     Appleton  v.  Small,  382 

27.  The   covenant    under  which   an    equitable    mortgage    is 

claimed,  included  all  of  the  covenantor's  property,  both 
real  and  personal,  and  especially  a  certain  house  and 
lot,  describing  it. — Held,  that  it  was  valid.  Oliva  v. 
Bunaforza,  395' 

28.  The  title  of  the  assignee  of  a  mortgage,  whose  assignment 

has  been  duly  recorded,  is  not  atiected  by  a  subsequent 
assignment  of  the  same  mortgage  to  a  third  party,  by 
his  assignor,  who  had  obtained  possession  thereof  under 
pretence  of  collecting  the  interest  on  it.  The  record 
of  such  assignment  was  notice  to  the  latter.  Stein  v. 
Sullivan,  409' 

29.  Where  the  mortgaged  premises  were  described  as  contain- 

ing one  hundred  acres  of  land,  another  tract  of  nine 
acres,  the  title  to  which  was  derived  from  another 
source,  cannot  be  claimed  as  covered  by  such  mortgage, 
although  the  description  in  the  mortgage  concluded  with 
a  general  reference  to  a  deed  which  conveyed  both  tracts. 
Holmes  v.  Abrahams,  415 

30.  A  release  of  mortgaged  premises  to  a  person  having  no 

actual  notice  of  the  assignment  of  a  mortgage  is,  by 
statute,  valid  if  such  assignment  has  not  been  recorded. 
But  the  cancellation  of  such  mortgage  by  an  attorney  at 
law,  under  a  supposed  authority  from  the  mortgagee  (the 
evidence  as  to  the  mortgagee's  direction  was  conflicting, 
and  a  mortgage  which  complainant  claimed  was  to  have 
been  substituted  for  the  original,  was  never  delivered), — 
Held,  to  be  invalid  as  having  been  unauthorized,  and  set 
aside.     Tradesmen'' s  Building  Ass''n  v.  Thompson,  53& 
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31.  A  first  mortgage  was  given  to  a  building  society,  and  cer- 
tain shares  of  its  stock  afterwards  surrendered  by  the 
mortgagor.  The  mortgage  authorized  an  insurance  of 
$1,000  on  the  premises,  at  the  expense  of  the  mortgagor. 
A  fifth  mortgage  thereon,  given  to  a  married  woman,  was 
assigned  as  collateral  security,  to  three  difi"erent  persons, 
whose  assignments  were  duly  recorded.  The  third 
assignee  was  also  the  assignee  from  the  lessor  of  a  lease 
of  the  premises,  executed  six  days  after  the  bill  was  filed. 
j,  A  receiver  of  the  rents  was  appointed,  fendente  lite,  on 

foreclosure  of  the  fifth  mortgage. — Held, 

(1)  That  neither  the  mortgagor,  nor  the  third  assignee 
of  the  fifth  mortgage,  could  attack  its  assignments  on 
the  ground  that  it  had  been  assigned  by  a  married  woman 
to  secure  her  husband's  debts. 

(2)  That  the  holder  of  the  first  mortgage  could  only 
recover  the  sum  due  thereon  after  deducting  the  with- 
drawal value  of  the  shares  when  surrendered. 

(3)  That  he  could  only  recover  the  premiums  paid  for 
insurance  to  the  extent  of  $1,000. 

(4)  That  the  assignees  of  the  fifth  mortgage  were 
entitled  to  be  paid  in  the  order  in  which  their  several 
assignments  were  recorded. 

(5)  That  the  rents  of  the  premises  accrued  since  the 
receiver's  appointment,  go  to  him  for  the  benefit  of  the 
mortgagees.     Conover  v.  Grover,  539 

See  Eminent  Domain,  1 ;  Estoppel,  1,  4  ;  Evidenok,  3 ;  Fix- 
TUKES,  1,  2  :  Mechanics  Lien  ;  Municipal  Corporatioks, 
1,4,  5 ;  Pleading,  2,  5 ;  Powers,  6 ;  Settiko  Aside 
Sales,  3. 

Municipal  CorporationB. 

1.  The  charter  of  the  city  of  Elizabeth  of  1863,  §  73,  provides 
that  any  taxes  thereafter  assessed  on  lands,  shall  be  a 
lien  for  two  years,  paramount  to  any  encumbrance 
thereon ;  and,  by  g  83,  such  lands  may  be  sold  for  the 
lowest  term  of  years  (but  in  no  case  exceeding^f.y  years) 
for  which  any  person  will  take  the  same  and  pay  the 
amount  of  the  taxes  and  charges;  and,  by  another 
clause  of  ^  83,  such  lands,  if  not  bid  for  when  offered  at 
public  sale,  shall  be  struck  off  to  the  city  for  the  term 
of  My  y^<^^^-  ^y  ^  supplement  of  1873,  the  limitation 
as  to  time  contained  in  the  ^rst  clause  of  §  83,  is 
repealed.  For  non-payment  of  taxes  for  1872,  1873  and 
1874,  on  certain  lands,  they  were  struck  off  to  the  city 
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in  each  year  for  a  term  of  nine  hundred  years.  The 
complainant's  mortgage  on  the  premises  was  given  in 
Januarj',  1872,  and  a  second  mortgage  thereon  in  June, 
1872.  The  second  mortgagee  redeemed  the  lands,  in 
July,  1875,  by  paying  the  taxes  and  charges  and  interest 
up  to  that  time,  took  possession,  and  afterwards  paid 
the  taxes  for  1875,  1876  and  1877,  and  collected  the 
rents. — Held, 

(1)  That  the  sale  to  the  city,  because  it  was  for  a 
term  (nine  hundred  years)  unauthorized  by  law,  was 
void,  and  that  the  second  mortgagee  could  derive  no 
title  therefrom. 

(2)  That  the  second  mortgagee  must  account  for  the 
rents  and  profits,  to  the  end  that  it  may  appear  whether 
anything  is  due  to  it  for  taxes  paid.  In  the  account,  it 
will  have  credit  for  necessary  repairs,  and  for  any  bal- 
ance in  its  favor  it  will  be  entitled  to  a  lien  paramount 
to  the  complainant's  mortgages.  If  there  shall  appear 
to  be  a  balance  in  its  favor  after  charging  it  with  all 
taxes  assessed,  though  not  paid,  the  balance  will  be 
credited  on  its  mortgage.  In  the  account,  as  between  it 
and  the  complainant,  it  will  not  be  allowed  for  insurance 
premiums  paid  by  it  for  its  own  security  merely.  Interest 
on  taxes  paid  by  it  when  it  went  into  possession,  and 
subsequently  thereto,  will  be  allowed  at  the  lawful  rate, 
t.  e.  at  seven  per  cent,  per  annum  up  to  July  4th,  1878, 
and  six  per  cent,  afterwards  ;  and  allowance  will  be 
made  for  interest  paid  by  it  on  taxes  which  were  a  lien 
when  it  went  into  posssession,  but  not  at  a  rate  exceed- 
ing that  fixed  by  the  charter  on  taxes  paid  before  sale. 
Schatt  V.  Grosch,  199" 

2.  A  charter  provided  that  the  damages  for  any  improvement 

''  be  fairly  and  justly  assessed  by  commissioners." — Held, 
that  the  court  would  not  presume  that  the  amount  of 
damages  assessed  exceeded  the  benefits,  merely  because 
the  commissioners'  report  omitted  to  state  that  fact. 
Sutphin  V.  Trenton,  468 

3.  Municipal  assessments  that  are  unconstitutional,  and  con- 

sequently void,  and  the  sales  of  lands  thereunder,  may 

be  set  aside  in  equity.     Mc  Clave  v.  Newark,  472 

4.  Under  the  charter  of  Jersey  City,  the  lien  of  mortgages  is 

subject  to  that  of  taxes  and  assessments  for  improve- 
ments subsequently  laid.     Hardenbergh  v.  Converse,  60O 
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5.  Where  a  municipal  charter  does  not  directly  declare  that 

taxes  shall  be  a  lien  paramount  to  mortgages  on  the 
lands  assessed,  such  priority  cannot  be  claimed  from  the 
mere  fact  that  the  charter  allows  mortgagees  to  redeem 
the  premises  after  a  tax  sale.     O'Neill  v.  Dringer,  507 

6.  Under  the  eighth  section  of  the  general  telegraph  law,  the 

authorities  of  an  incorporated  town  have  a  right  to  desig- 
nate the  street  route  on  which  a  telegraph  line  shall  pass 
through  the  town,  but  they  have  no  right  to  refuse  to 
allow  the  line  to  pass  at  all.  American  Union  Tel.  Co.  v, 
Harrison,  627 

7.  Where  the  poles  of  a  telegraph  line,  in  an  incorporated 

town,  are  erected  outside  of  the  streets,  and  on  private 
property,  and  the  wires  hung  thereon,  where  they  over- 
hang the  streets,  are  placed  at  an  elevation  sufficiently 
high  not  to  impede,  obstruct  or  endanger  the  full,  free 
and  safe  use  of  the  streets,  the  town  authorities  have  no 
right  to  destroy  them.     Id.,  627 

8.  Under  the  last  clause  of  the  eighth  section  of  the  general 

telegraph  law,  the  authorities  of  an  incorporated  town 
are  authorized  to  prescribe  regulations  fixing  the  eleva- 
tion at- which  telegraph  wires  shall  cross  the  streets  of 
the  town,  but  until  regulations  on  this  subject  are 
adopted,  the  authorities  are  not  at  liberty  to  treat  such 
use  of  the  streets,  for  that  purpose,  as  in  no  way  im- 
pedes or  endangers  their  full,  free  and  safe  use,  as  a  nui- 
sance. Id., 
See  Jurisdiction,  2,  3,  5,  7  ;  Powers,  2 ;  Quia  Timet  ;  Statutes. 
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N. 

Notice.  .     . 

1.  Whatever  puts  a  party  upon  inquiry,  amounts,  m  judg- 
ment of  law,  to  notice,  provided  the  inquiry  became  a 
duty,  and  would,  if  pursued,  have  led  to  a  discovery  of 
the  requisite  fact.      Vredenburgh  v.  Burnet,  229 

See  Mortgage,  12,  18  ;  Solicitor  ;  Vendor,  5. 

Nuisance. 

See  Municipal  Corporations,  8. 
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Orphans  Court. 

1.  The  nineteenth  section  of  the  orphans  court  act  {Rev.  p. 

756),  provides  that  when  a  caveat  shall  be  filed  against 
the  probate  of  a  v?ill,  the  orphans  court  may,  on  the 
application  of  the  caveators,  or  the  persons  named  as 
executors  in  the  will,  certify  the  question  involved  in  the 
controversy,  into  the  circuit  court  of  the  county,  for  trial 
before  a  jury. — Held,  that  such  certifying  was  merely  dis- 
cretionary with  tlie  orphans  court,  and  that  the  provision 
of  the  act  was  not  mandatory.     Brothers  v.  Pickel,  C47 

2.  The  orphans  court  has  jurisdiction,  upon  the  application  of 

the  sureties  of  an  habitual  drunkard's  guardian,  to 
inquire  into  the  solvency  of  their  co-sureties,  and,  also, 
into  the  guardian's  management  of  the  estate  ;  and,  after 
citation,  to  remove  such  guardian  for  failure  to  account, 
or  for  waste.     Dickerson  v.  Dickerson,  G52 

•Sfee  Executors,  1,  3. 


P. 

Parent  and  Child. 

1.  By  statute  {Rev.  p.  318),  when  the  parents  of  minor  chil- 

dren live  apart,  the  court  may,  on  petition  of  either 
parent,  make  a  decree  concerning  the  custody  &c.  or 
such  children  ;  the  parents'  rights,  in  the  absence  or 
misconduct,  are  deemed  equal,  and  the  happiness  and 
welfare  of  the  children  determine  the  question  of  their 
custody.  A  decree  of  divorce  for  cruelty  granted  in  this 
court  on  the  application  of  a  wife  who  had  previously 
separated  from  her  husband,  was  reversed  by  the  court 
of  appeals. — Held,  that  her  refusal  to  return  to  her 
husband  afterwards  was  not  "misconduct"  within  the 
meaning  of  the  act.     State,  English  v.  English,  543 

2.  Where,  under  the  above  circumstances,  a  daughter  eight 

years  old  and  a  son  ten,  preferred  to  remain  with  their 
mother,  and  she  was  able  to  provide  adequately  for  their 
maintenance  and  education,  and  was,  in  all  respects,  fit 
to  have  charge  of  them,  the  court  refused  to  change  the 
custody,  making  reasonable  regulations  for  their  father's 
access.     Id.,  548 

3.  A  daughter  and  her  mother,  who  was  very  old  and  intirm, 

lived    together. — Held,  that  the  former  might  recover 
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compensation  from  the  estate  of  the  latter  for  servicefs 
which  were  indispensable  and  rendered  under  circum- 
stances that  raised  a  presumption  that  she  was  to  be 
paid,  and  that  her  mother  intended  to  pay  her  therefor. 
De  Camp  v.  Wilson,  g5g 

See  Domicile  ;  Gift  ;  Legacy,  1,  4,  5. 

Parties. 

1.  A  petition,  filed  by  a  stranger  to  the  suit,  claiming  the  pay- 

ment of  moneys  paid  into  court  in  the  cause,  to  satisfy  a 
judgment  recovered  by  him  against  the  defendant  in  a 
foreign  state,  dismissed  on  the  ground  that  the  peti- 
tioner, not  being  a  party  to  the  suit,  had  no  standing, 
and  could  have  no  relief  therein,  and  that  the  proceed- 
ings for  the  purpose  should  be  by  bill.  Esterhrook  Co.  v. 
Ahern,  3 

2.  Although  the  husband  of  an  executrix  is  a  proper  party, 

his  non-joinder  cannot  be  taken  advantage  of  by  general 
demurrer.     Oliva  v.  Bunaforza,  395 

3.  Parties  having  no  common  interest,  but  asserting  several 

and  distinct  rights,  cannot  unite  as  plaintiffs  in  the  same 
suit.     Hendrickson  v.  Wallace,  604 

4.  A  misjoinder  of  plaintiffs  must  be  taken  advantage  of  by 

demurrer;  if  the  defendant  answers,  the  objection  will 
be  considered  waived.     Id.,  604 

5.  But,  even  when  so  waived,  if  the  effect  of  the  misjoinder  is 

such  as  to  embarrass  the  court,  or  to  prevent  it  from 
doing  complete  justice,  the  court  may,  of  its  own  motion, 
dismiss  the  complaint.     Id.,  604 

6.  The  court  will  usually  dismiss,  when  it  appears  that  the 

separate  interests  of  the  co-plaintiffs  are  of  such  a  nature 
that  they  are  likely,  in  the  future  progress  of  the  cause, 
to  come  into  conflict,  and  thus  transform  the  euit  into  a 
contest  between  the  plaintiffs.     Id.,  604 

7.  If  a  testamentary  trust  is  limited  to  a  purpose  inconsistent 

with  the  statutory  policy  of  the  state,  the  heir  at  law  has 
a  right,  in  equity,  to  contest  the  execution  of  such  trust. 
De  Camp  v.  Dobbins,  671 

8.  This  is  not  of  that  class  of  cases  in  which  the  public  alone 

can  intervene.     Id., 
See  Assignment  ;  Bankruptcy  ;  Debtor,  3  ;  Decree. 


671 


Partnership.  ,  ^       ,  • 

1.  A  partner,  for  a  valuable  consideration,  sold  to  his  copart- 
ner all  the  effects  of  the  firm,  the  latter  also  assuming 
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its  liabilities  and  agreeing  to  indemnify  the  former 
against  them.  The  copartner  afterwards  made  an  assign- 
ment for  the  benefit  of  his  creditors,  under  which  the 
assignee  sold  some  of  the  firm  assets,  as  alleged,  fraudu- 
lently. Subsequently  a  judgment  for  a  partnership  debt 
was  recovered  against  both  partners. — Held, 

(1)  That  the  partner,  by  his  sale,  had  lost  all  equita- 
ble lien  on  the  partnership  assets,  or  right  to  follow  the 
proceeds  of  sale  arising  therefrom,  in  order  to  apply  them 
in  satisfaction  of  the  judgment. 

(2)  That  he  was  not  in  a  position  to  question  the  bona 
fides  of  the  assignment.     Vosper  v.  Kramer,  420 

See  Acootjnt;  Pleading,  1. 

Payment. 

See  Debtor,  2 ;  Estoppel,  3 ;  Mortgage,  14. 

Penalty. 

1.  By  an  agreement,  a  judgment  creditor  was  to  accept 
$30,000,  in  installments,  in  payment  of  his  judgment  of 
$60,000,  the  debtor  to  withdraw  a  pending  appeal  on 
such  judgment,  and  to  pay  the  installments  promptly, 
or,  in  default  thereof,  the  judgment  creditor  might 
collect  the  full  amount  of  the  judgment  ($60,000)  remain- 
ing unpaid. — Held,  that  failure  to  pay  according  to  the 
agreement  could  not  be  regarded  as  a  forfeiture  or 
penalty  which  it  was  inequitable  for  this  court  to  enforce. 
AcTierson  v.  Lodi  Branch  R.  H.,  42 

See  Bonds. 

Pleading, 

1.  A  cross-bill  is  not  necessary  in  a  suit  between  partners, 

wherein  the  complainant  seeks  a  dissolution  and  an 
account  from  the  defendant,  to  enable  the  latter  to  get 
an  account  from  the  former,  or  to  obtain  relief  against 
fraudulent  practices  of  the  complainant  in  giving  the 
note  of  the  firm  without  consideration,  for  his  own  bene- 
fit, and  in  buying  up  the  paper  of  the  concern  at  a  dis- 
count, for  his  advantage,  with  a  view  to  obtaining  the 
full  amount  thereof  out  of  the  assets  of  the  firm.  Such  a 
bill  will  not  be  sustained  on  demurrer.  Johnson  v. 
Buttler,  35 

2.  A  bill  that  seeks  to  establish  the  lien  of  an  equitable  mort- 

gage on  lands,  against  the  mortgagor,  his  grantee  and  a 
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mortgagee  of  the  latter,  with  notice  of  sucli  equitable 
lien,  is  not  multifarious.     Oliva  v.  Bunaforza,  395 

3.  On  a  hearing  on  bill  and  answer  and  depositions,  a  mere 

averment  in  the  answer  that  the  defendants  "claim  and 
charge "  that  the  rents,  issues  and  profits  received  by 
the  complainant  as  mortgagee  in  possession,  were  more 
than  sufficient  to  satisfy  the  mortgage  in  suit,  is  not  con- 
clusive on  the  complainant  as  a  statement  of  a  fact. 
Dernnan  v.  Nelson,  452 

4.  A  bill  alleged  that  a  defendant  was  concluded  by  a  decree 

in  a  former  suit,  and  also  insisted  on  such  defendant 
answering  the  whole  bill,  including  matters  settled  by 
that  decree.  The  answer  set  up  a  denial  of  some  of 
those  matters. — Held,  that  such  answer  was  not  there- 
fore impertinent,  since  it  complied  with  the  prayer  of 
the  bill.     McOuckin  v.  Kline,  454 

5.  Fraud  in  the  consideration  of  a  prior  encumbrance,  may 

be  set  up  by  a  mortgagee  in  his  answer,  without  filing 
a  cross-bill,  and  a  general  allegation  thereof  is  suflS- 
cient,  where  the  fraud  alleged  is  that  the  mortgage  was 
given  to  defraud  creditors,  and  was  without  considera- 
tion.    Id., 

6.  An  answer  may  submit  legal  propositions  arising  on  facts 

admitted  by  the  bill,  or  facts  which  it  states.     Id.,  454 

7.  A  material  and  controlling  fact  which  is  clearly  and  fully 

averred  in  the  bill,  and  not  denied  or  alluded  to  in  the 
answer,  must  be  taken  as  confessed.     Jones  v.  Knauss,        609 
See  Amendments  ;   Debtor,  3  ;  Divorce,  4,  7  ;    Mortgage,  24 ; 
Parties,  1,4;    Reforming  Instruments,  2;   Vendor,  6. 

Pledge. 

1.  The  wife  of  a  lunatic  who  had  an  ample  estate,  applied  tor 
an  order  requiring  his  guardian  to  redeem,  for  her  bene- 
fit, certain  separate  property  of  hers  (jewels  &c.)  pawned, 
with  her  consent,  by  her  husband  while  sane,  to  pay  his 
personal  expenses,  and  the  proceeds  of  the  loan  were  so 
&ppVied.— Held,  that  she  was  entitled  to  relief,  and  that 
her  husband,  under  the  circumstances,  is  bound,  in 
equity,  to  redeem  the  property.     HarraWs  Case,  101 

1  Where  legacies  were,  by  one  section  of  a  will,  charged  on 
lands,  and  full  power  is  thereby  given  to  the  executors 
to  sell  testator's  lands  in  order  to  pay  debts  and  lega- 
cies —Held,  that  such  power  was  not  qualified  by  a  power 


454 
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given  to  the  executors,  in  another  section  of  the  will,  to 
sell  after  the  death  or  marriage  of  testator's  widow. 
Brown  v.  Brown,  422 

2.  Under  a  sale  of  lands  to  pay  an  assessment  for  improve- 

ments, a  purchase  thereof  by  the  city  is  valid,  although 
the  power  to  make  such  purchase  was  not  conferred 
until  after  such  assessment  had  been  laid.  Sutphin  v. 
Trenton,  468 

3.  "Where  two  powers  are  conferred  in  the  same  sentence,  and 

by  the  same  words,  and  the  subject  or  property  on  which 
they  are  to  operate  is  described  by  the  same  words 
exactly,  they  must  be  held  to  embrace  the  same  subject 
matter.     Anderson  v.  Anderson,  560 

4.  Where  a  power  is  expressly  given  to  executors  over  one 

portion  of  the  estate,  and  is  not  expressly  given  over 
another  portion,  the  omission  manifests  an  intention 
that  the  power  shall  not  be  exercised  on  that  portion  of 
the  estate  over  which  it  is  not  expressly  given,  although, 
in  another  portion  of  the  will,  general  words  are  used 
broad  enough  to  justify  an  implication  that  the  whole 
estate  should  be  subject  to  the  power.     Id.,  560 

5.  When  the  creator  of  a  power  prescribes  the  method  of  its 

execution,  that  method  must  be  strictly  pursued,  so  far, 
at  least,  as  may  be  necessary  to  give  effect  to  the  crea- 
tor's purpose.     Ferry  v.  Laible,  566 

6.  A  power  to  sell  lands  does  not  authorize  the  making  of  a 

mortgage.    Id.,  566 

7.  Where  a  testator  directs  his  executors  to  continue  his  busi- 

ness, and  they  incur  debts  in  its  prosecution,  so  much 
and  no  more  of  his  assets  as  he  has  directed  should  be 
embarked  in  business,  will  stand  charged  in  equity  for 
the  payment  of  the  debts  of  the  business.     Id.,  566 

See  Municipal  Corporations,  1. 

Practice. 

1.  In  his  answer  to  a  bill  for  an  account,  the  defendant 
admitted  the  receipt  of  the  money  in  respect  to  which 
the  account  was  prayed,  but  alleged  that  he  had,  accord- 
ing to  an  agreement  between  him  and  the  complainant, 
appropriated  it  to  the  payment  of  a  debt  due  from  her 
to  him.  The  complainant  set  the  cause  down  for  hear- 
ing on  bill  and  answer. — Held,  that  the  appropriate 
decree  was  that  the  defendant  account.  Bradshaw  v. 
Clark,  39 


•1  Stew.]  INDEX.  835 

Practice —  Continued. 

2.  Generally  this  court  will  not  set  aside  a  verdict  on  uu  issue 

at  law,  where  the  judge  before  whom  such  issue  was  tried 
certifies  that  he  is  satisfied  with  the  verdict,  and  that  it 
ought  to  be  regarded  as  conclusive  on  the  questions  sub- 
mitted to  the  jury.     Pruddenv.  Lindsley,  436 

3.  In  a  bill  to  quiet  title,  objections  that  the  complainant  has 

not  alleged  peaceable  possession  of  the  premises  in  dis- 
pute, and  that  no  action  to  test  the  defendant's  title 
thereto  was  pending,  come  too  late  at  the  hearing. 
Mc  Clave  v.  Newark,  472 

4.  Under  a  special  prayer,  relief  of  the  same  general  character 

but  less  extensive  may  be  granted,  or  the  prayer  may  be 
amended,  if  necessary.      Camden  Horse  H.  R.  Co.  v.  Citi- 
zens Coach  Co.,  525 
jSfe  Assignment,  3  ;   Bill  of  Peace;  Condition;   Divorce,  4; 
Evidence,  4-6  ;  Injunction  ;  Parties,  I. 

Presumption. 

See  Evidence,  9 ;   Municipal  Corpokations,  2 ;   Parent  and 
Child,  3  ;  Trusts,  7,  8. 


Q. 

Quia  Timet. 

I.  The  act  "  to  compel  the  determination  of  claims  to  real 
estate  in  certain  cases,  and  to  quiet  the  title  to  the 
same,"  does  not  warrant  the  filing  of  a  bill  to  contest  the 
legality  of  a  municipal  assessment,  on  the  ground  of  its 
being  an  encumbrance  on  land.  Jersey  City  v.  Lembeck,  255 
8ee  Bill  of  Peace  ;  Jurisdiction,  5,  7. 


R. 

Railroads. 

1.  A  railroad  company  permitted  its  charter  to  be  used  for 
purposes  of  condemnation  of  lands  for  another  com- 
pany's road,  and  on  the  location  of  the  latter,  which  paid 
and  took  title  in  its  own  name  for  the  land,  and  built  tiie 
vo&A.—Held,  that  the  road  was  the  property  of  the  latter 
company.  If,  in  such  case,  any  of  the  land  condemned 
was  paid  for  by  the  former  company  with  its  own  funds, 
which  have  not  been  repaid  to  it,  the  latter  company 
is  bound  to  refund  the  amount.     Coe  v.  New  Jersey  Mid- 

105 
land  Railway  Co., 
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2.  A   railroad   company   having  located  its   road,  permitted 

another  company  to  locate  its  road  on  the  same  location 
and  to  build  its  road  upon  it, — Held,  that  the  former 
thereby  relinquished  its  right  to  the  location.     Id.,  105 

3.  The  case  of  Randolph  v.  New  Jersey  West  Line  R.  R.,  1  Stew. 

49,  distinguished.     Id.,  105 

4.  The  fact  that  the  property  of  an  insolvent  railroad  com- 

pany is  under  the  charge  of  this  court,  does  not  in  any- 
wise secure  to  the  company  protection  against  lavyful 
competition  in  its  business,  or  secure  for  its  property 
immunity  against  liability  to  lavirful  condemnation.  Cen- 
tral R.  R.  Co.  V.  Penn.  R.  R.  Co.,  475 

5.  A  general  law  authorizing  any  number  of  persons  not  less 

than  seven  to  form  a  corporation  to  construct  a  railroad, 
does  not  exclude  non-residents  as  corporators.     Id.,  475 

6.  That  the  places  from  and  to  which  the  road  is  to  be  con- 

structed must  be  specified,  is  sufficiently  complied  with 
by  designating  one  terminus  as  "at  or  near  Bergen 
cut."    Id.,  475 

7.  The  grant  by  the  legislature  of  the  power  to  exercise  the 

right  of  eminent  domain  for  the  building  of  railroads  for 
public  use,  to  any  persons  who  will  undertake  to  con- 
struct them,  leaving  it  to  such  persons  to  select  the  routes 
for  themselves,  is  of  itself  a  determination  by  the  legisla- 
ture that  such  roads  are  necessary  or  useful  for  the 
public.     Id.,  475 

8.  It  is  undoubtedly  within  the  power  of  the  court  (and  it  is 

its  duty),  where  an  abuse  of  the  general  railroad  law  is 
attempted  by  the  unlawful  application  of  its  provisions 
to  a  private  use,  to  restrain  the  unauthorized  proceed- 
ings.    Id.,  475 

9.  A  corporation  cannot,  in  its  own  name,  subscribe  for  stock 

or  be  a  corporator,  under  the  general  railroad  law  ;  nor 
can  it  do  so,  by  a  simulated  compliance  with  the  provis- 
ions of  the  law,  through  its  agents  as  pretended  corpora- 
tors and  subscribers  of  stock.     Id.,  475 

10.  An  attempt  by  a  corporation  to  avail  itself  unlawfully  of 

the  general  railroad  law  to  build  a  railroad,  will,  on  com- 
plaint of  the  party  injured,  be  enjoined  as  an  abuse  of 
the  law.    Id.,  475 

11.  A   horse-railroad   company,  chartered  by   the   legislature, 

may,  while  legally  operating  its  road,  enjoin  a  rival  coach 
company,  organized  under  the  general  corporation  act, 
and  licensed  by  the  city  where  the  tracks  are  laid,  from 
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regularly  using  its  tracks  with  coaches  adapted  thereto, 
in  competition  with  it  in  its  business  in  transporting 
passengers  and  goods  for  hire,  and  from  obstructing  it  in 
the  use  of  such  tracks  by  impeding  the  passage  of  its 
cars,  by  stopping  thereon  to  take  up  and  let  down  pas- 
sengers. Camden  Horse  R,  M.  Co.  v.  Citizens  Coach  Co.,  525 
See  Debtor,  1 ;  Specific  Performance,  3. 

Receiver. 

See  Devise,  1 ;  Mortgage,  31. 

Reforming  Instruments. 

1.  A  railroad   mortgage  made  to  trustees  without  words  of 

inheritance,  but  empowering  the  trustees,  on  default,  to 
sell  the  mortgaged  premises  and  to  convey  to  the  pur- 
chaser "all  the  estate,  right,  property  and  interest,  and 
to  the  same  extent  as  the  railroad  company  had  therein 
at  the  date  of  the  mortgage,  &c.,"  will  be  rectified  so  as 
to  convey  a  fee.  The  court  may  direct  the  trustees  to 
convey  all  their  title  to  the  purchaser  at  the  foreclosure 
sale  in  aid  of  the  execution.  Coe  v.  New  Jersey  Midland 
Railway  Co.,  105 

2.  Under  a  prayer  for  other  or  further  relief  in  a  bill  for  fore- 

closure, the  mortgage  may  be  reformed.     Id.,  105 

3.  A  court  of  equity  never  lends  its  aid,  at  the  instance  of  the 

donee,  to  reform  a  voluntary  deed.     Mulock  v.  Mulock,       594 

4.  Equity  will  reform  deeds  for  the  correction  of  mistakes, 

but,  to  warrant  the  exercise  of  this  power,  the  proof  of 
mistake  must  be  clear  and  satisfactory.  Hendrickson  v. 
Wallace,  604 

See  Accident,  1. 

Rehearing. 

1.  It  is  discretionary  in  a  court  of  equity,  if  the  application 

for  rehearing  is  promptly  made,  to  open  a  final  decree, 
where  there  is  a  meritorious  defence,  and  the  defentiaat 
(a  married  woman)  has  been  deprived  of  such  defence 
by  the  negligence  of  her  solicitor  ip  obtaining  proofs 
and  presenting  them  to  the  court.     Day  v.  Allaire,  303 

2.  A  defendant  who  intentionally  withholds  his  defence,  and 

assumes  the  hazard  of  escaping  a  decree  on  the  weakness 
of  the  complainant's  case,  and  fails,  should  be  required 
to  bear  the  consequences  of  his  folly  as  the  penalty  of 
his  laches  and  rashness.     Warner  v.  Warner,  549 
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3.  In  determining  whether  or  not  the  proofs  shall  be  opened 

in  a  case  tried  before  the  vice-chancellor,  the  same  rules 
govern  this  court  that  govern  the  law  courts  in  deter- 
mining applications  for  new  trials.     Id.,  549 

4.  Error  of  judgment  or  mistake  of  law  by  counsel  in  con- 

ducting a  cause,  is  no  ground  for  a  new  trial.     Id.,  549 

5.  A  court  of  equity  will  not  grant  a  rehearing  because  of  an 

error  of  judgment  or  mistake  of  law  by  counsel  as  to  the 
pertinency  or  force  of  certain  evidence.     Id.,  549 

6.  A  litigant  who  has  had  a  fair  trial,  with  the  aid  of  counsel 

of  his  own  selection,  and  a  full  opportunity  to  prove  his 
claim  or  defence,  should,  as  a  general  rule,  be  required 
to  accept  the  result  as  final,  except  he  can  show,  in 
appellate  proceedings,  that  on  the  case  as  made,  injus- 
tice has  been  done  or  error  committed.    Id.,  549 

Release. 

See  Mortgage,  20,  24,  26,  30. 

Remainders. 

1.  Where  remaindermen  interested  as  such  in  personal  prop- 
erty under  a  will  of  which  the  life  tenant  was  executor, 
made  no  objection  in  his  life-time  to  his  inventoi'y  of  the 
estate,  but  came  into  court  after  his  death  and  four 
years  after  he  filed  the  inventory,  seeking  to  charge  his 
estate  with  securities  not  in  his  inventory, — Held,  that 
they  were,  under  the  circumstances,  barred  by  their 
laches,     Hance  v.  Conover,  505 

See  Tenant  for  Life. 

Review. 

1.  This  court  cannot  entertain  a  bill  of  review  to  revise  a 

decree  entered  here  upon  remittitur  from  the  court  of 
errors  and  appeals,  reversing  the  decree  of  this  court. 
Jewett  V.  Dringer,  586 

2.  But  this  court  may,  upon   a  suflBcient  case   being  made 

under  an  original  bill,  give  relief  against  the  judgment 

of  any  judicial  tribunal.    Id.,  586 

Rules  of  Chancery.  , 

Rule  11.     Union  Bank  v.  Paulson,  239 

Rule  38.     Ackerson  v.  Lodi  Branch  R.  R.,  42 
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Set-Ofif. 

1.  Proceedings  on  a  judgment  at  law  will  not  be  enjoined  in 
equity,  in  order  to  give  the  defendant  in  such  judgment 
an  opportunity  to  set  off  or  recoup  a  counter-claim, 
where  such  claim  is  unliquidated,  and  arose  out  of  an 
entirely  distinct  transaction.     Jackson  v.  Bell,  554 

See  Iksurance. 

Setting  Aside  Sales. 

1.  Where  an  administrator,  party  to  a  foreclosure  suit  for  sale 

of  the  land  of  his  intestate,  after  request  by  the  cred- 
itors, refuses  to  apply  to  have  the  sale  set  aside,  a  cred- 
itor, on  behalf  of  himself  and  other  creditors,  may 
obtain  relief  on  petition.  He  may  be  permitted  to 
intervene  in  the  name  of  the  administrator,  on  such 
terms,  if  any,  as  the  court  may  see  fit  to  impose  for  the 
indemnity  of  the  latter,  or,  if  occasion  require,  in  his 
own  name.     Van  Dyke  v.  Van  Dyke,  176 

2.  Sale  set  aside  on  the  ground  of  gross  inadequacy  of  price, 

coupled  with  fraudulent  conduct  on  the  part  of  the  pur- 
chaser in  preventing  competition.     Id.,  176 

3.  Leave  granted  to  the  owner  of  the  equity  of  redemption  of 

mortgaged  premises  to  redeem,  where  the  sale  of  the 
premises  under  foreclosure  proceedings  took  place  con- 
trary to  the  sheriff's  assurance  that  it  would  be 
adjourned.     Nevvus  v.  Egbert,  460 

Solicitor. 

1.  Parties  who,  with  notice  of  the  client's  possession  through 
his  tenants,  purchase  premises  from  an  attorney  who 
cancelled  a  mortgage  thereon  left  in  his  custody  by  his 
client  and  procured  a  conveyance  of  the  premises  to 
himself,  are  bound  by  the  client's  equities.  Purcell  v. 
Enrighty 

See  Amendments;  Guardian;  Rehearing,  1,  4-6;  Usurt,  1,  3; 
Costs. 

Specific  Performance. 

1.  On  a  bill  for  specific  performance  of  an  agreement  to  con- 
vey, for  a  specified  price,  an  interest  in  a  land  association, 
including  the  one-half  of  a  certain  lot,— Held,  that  the 
vendee  could  not  be  required  to  pay  assessments  pre- 
viously made  on  such  interest;  but  the  cost  of  subae- 

54 


74 
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quent  improvements  made  on  the  lot,  with  the  vendee's 
consent,  were  allowed.     Bell  v.  Bradner,  4J 

2.  A  purchaser  was  to  give  a  mortgage  for  part  of  the  purchase- 
money.  He  offered  to  pay  the  whole  in  cash,  if  desired. 
— Held,  that,  under  the  circumstances,  the  fact  of  his 
insolvency  would  not  avail  as  a  defence  against  specific 
performance.     Hughes  v.  Young,  60' 

8.  By  an  agreement  between  two  railroad  companies,  one,  in 
consideration  of  a  right  to  cross  its  road,  gave  the  othei-  a. 
right  to  cross  in  future. — Held,  that  specific  performance 
of  the  agreement  would  not  be  decreed  where  the  cross- 
ing was  to  be  at  a  place  not  contemplated  by  the  parties, 
and  where  it  would  do  very  great  damage  to  the  former 
company — it  would  cross  a  drill  and  freight-yard.  Coe  v. 
New  Jersey  Midland  Railway  Co.,  105- 

4.  Specific  performance  of  a  contract  for  the  sale  of  lands 

againet  a  defendant  in  possession  of  the  premises  since 
the  time  of  making  the  contract,  was  ordered  where  the 
defendant  set  up  outstanding  claims  of  dower  by  the 
wives  of  two  former  owners,  such  claims  having  been 
extinguished  in  the  one  case  by  a  conveyance  of  such 
right  to  the  complainant,  and  in  the  other  by  a  convey- 
ance directly  to  the  defendant,  although  one  of  the 
deeds  was  not  obtained  until  after  the  bill  had  been 
filed.    Second  Union  Co-operative  Soc.  v.  Hardy,  442 

5.  Defendants  in  possession  of  the  premises  in  their  answer  to 

a  bill  for  specific  performance  of  a  contract  to  sell  an 
undivided  interest  in  lands,  together  with  an  assignment 
of  complainant's  interest  in  an  ice  crop  on  the  premises, 
objected  to  carrying  out  their  agreement  (although  their 
objections  were  not  set  out  specifically)  on  the  ground  ot 
defects  in  the  title  to  the  lands,  and  also  because  an 
assignment  of  the  interest  in  the  ice  crop  had  not  been 
tendered  with  the  deed.  At  the  hearing  it  appeared 
that  the  only  defect  in  the  title  at  the  time  of  the  tender 
was  a  lien  for  unpaid  taxes  for  two  years,  which  were 
subsequently  paid ;  that  no  objection  was  then  made 
because  no  assignment  of  the  ice  crop  was  tendered,  and 
that  the  real  ground  of  defendant's  refusal  to  comply 
with  the  contract  was  an  apprehension  that  they  would 
not  be  able  to  carry  on  business  on  the  premises  amicably 
with  one  of  their  tenants  in  common. — Held,  that  the 
objections  constituted  no  bar  to  specific  performance. 
Young  v.  Collier,  444 
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Specific  Performance — Continued. 

6.  Damages  for  loss  of  the  use  or  custom  of  a  mill  previous  to 
filing  the  bill,  are  recoverable  at  law,  and  cannot  be 
allowed  in  a  suit  for  the  specific  performance  of  the  con- 
tract to  supply  water  to  such  mill.  Iszard  v.  Mays  Land- 
ing  Co.,  511 

See  Arbitration. 

State. 

See  Parties,  8. 

Staying  Proceedings  at  Law. 

1.  The  mere  non-residence  of  a  plain tiflf  in  a  judgment  at  law, 
and  the  consequent  inability  of  the  defendant  therein  to 
serve  process  on  him  in  other  proceedings  at  law,  is,  of 
itself,  no  ground  for  staying  the  enforcement  of  such 
judgment.     Jackson  v.  Bell,  554 

See  Review,  2  ;  Set-Off. 

Statues  of  Great  Britain. 

IS  Eliz.  ch.  k 703 

i  Vic.  ch.  S6 645 

Statutes  of  New  Jersey. 

Assignment,  Bev.  p.  39  I  13 622 

Chancery,  Rev.  p.  HI  I  4 36 

Bev.  p.  117  I  lit 118 

Condemnation  of  Land,  Bev.  p.  1278 86 

Conveyances,  Bev.  p.  153  ^  4 157 

Bev.  p.  153  i  6 158 

Bev.  p.  167  I  78 23i3 

Corporations,  Bev.  p.  186  ^  50 Hfj 

Bev.  p.  188163 91,  130 

Bev.  p.  196  2  106 484 

•Courts,  Bev.  p.  215  §  15 589 

Divorce,  Bev.  p.  319  II  26,  27 546 

Drunkards,  Bev.  p.  324  §  1 653 

Evidence,  Rev.  p.  378  ^  3 ' 

Rev.  p.  380  §  15 212 

Executions,  Bev.  p.  392  \\  18,  20 125 

Interest,  Beo.  p.  519  §  1 94 

Legacy,  Jiev-  P-  581  I  1 '8b 

Mechanics  Liens,  iJev.  p.  666  \  2 oO* 

Bev.  p.  668  2  5 3ol 

Mortgages,  Rev.  p.  706  120 -■•  157 

Bev.  p.  708  I  32 46,  411 

Bev.  p.708l3Jt 538 

Bev.  p.  709  ^39 l"-4 

Bev.  p.  709  \  41 ^^'^ 
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Statutes  of  New  Jersey — Continued. 
Municipal  Corporations, — 

Bergen,  P.  L.  18G4  p.  412;  1868  p.  SI4 50] 

Elizabeth,       P.  L.  1863  p.  109;  1869  p.  1093 201 

P.  L.  1873  p.  778 202 

Jersey  City,  P.  L.  1869  p.  1377;  1871  p.  1095 502 

P.  L.  1874  P-402 462 

Newark,    P.  L.  1857  p.  166 472 

Paterson,   P.  L.  1871  p.  808 508 

Trenton,    P.  L.  1866  p.  398;  1875  p.  S46 469 

Orphans  Court,       Pev.  p.  756  ^  19 648 

Pev.  p.  766  li  70,  77 699 

Rev.  p.  777  g^  118,  120 654 

Rev.  p.  780  i  125 24a 

Practice,  Rev.  p.  869  I  121 753 

Rev.  p.  893  i  289 753 

Rev.  p.  897  §  312 87 

Kailroads,  Rev.  p.  924  ^  86 125 

Rev.  p.  925 484 

Rev.  p.  943  I  161 129 

958  II  S,  8 693 

1044  I  9 59^ 

1045  g  15 474 

1176  g  8 629 

1189 263,  468,  472,  474 

p.  1247  g  22 242. 


Religious  Societies, 

Rev. 

P' 

Sale  of  Land, 

Rev. 

V' 

Rev, 

V' 

Telegraph  Companies, 

Rev. 

P' 

Titles, 

Rev. 

P- 

Wills, 

Rev. 

P' 

Subrogation. 

See  Debtor,  1. 

Sureties. 

See  Orphans  Court, 

2. 

T. 

Taxes. 

See  MoNiciPAL  Corporations.  4,  5. 

Telegraphs. 

See  Municipal  Corporations,  6-8. 

Tenant  for  Life. 

1.  Where  the  interest  of  a  fund  is  directed  to  be  paid  to  one 
person  for  life,  and  the  principal  fund  to  another  on  the 
death  of  the  first,  commissions  for  collecting  and  paying 
the  interest  must  be  paid  out  of  the  income,  and  are  not 
chargeable  against  the  principal.     Danly  v.  Cummins,  20& 
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Tenant  for  Liife— Continued. 

2.  Where  the  income  of  all  of  a  testator's  property  was  given 
to  his  wife,  for  life,  with  a  gift  over  of  the  property  at 
her  death, — Held, 

(1)  That  the  premium  received  by  her  on  certain  gold 
coin  belonging  to  testator's  estate,  was  part  of  the  corpus, 
and  not  income  to  which  she,  as  life  tenant,  was  enti- 
tled. 

(2)  That  the  interest,  receivable  by  her,  must  be  com- 
puted from  the  date  of  testator's  death.      Van  Blarcom 

V.  Dager,  ygS 

•See  LEG4.CY,  3. 

Trusts. 

1 .  A  trustee  is  at  liberty  to  apply  to  this  court  for  his  release 

from  the  trust,  on  the  sole  ground  of  unwillingness  to 
act  further  therein.     Green  v.  Blackwell,  37 

2.  The  fact  that  he  is  one  of  two  trustees,  and  that  the  deed 

of  trust  provides  that,  in  case  of  the  death  of  one,  the 
survivor  shall  nominate,  and,  with  the  consent  and 
approbation  of  the  parties  to  the  settlement  or  the  sur- 
vivors or  survivor  of  them,  appoint  a  new  trustee  in  the 
place  of  the  one  who  has  died,  will  not  induce  the  court 
to  refuse  the  release.  The  court  will  supply  the  place  of 
the  trustee  released.     Id.,  37 

3.  That  a  very  large  and  unexpected  addition  to  the  trust 

estate  has  been  made,  is,  in  itself,  a  good  reason  for 
releasing  an  unwilling  trustee.     Id.,  37 

4.  To  establish  a  trust  resulting  from  the  payment  of  purchase- 

money,  the  proof  must,  where  the  trust  and  the  grounds 
of  it  are  denied,  be  clear,  and  the  case  made  by  the 
proof  must  be  substantially  the  same  as  that  made  by 
the  bill.     Parker  v.  Snyder,  164 

6.  A  testator,  by  a  direction  to  continue  his  business,  creates 
a  trust  estate  which  the  court  will  keep  separate  and 
apply  exclusively  to  the  purposes  of  the  trust.  Ferry  v. 
Laible,  56& 

6.  In  determining  what  part  of  his  estate  he  intended  so  to 

embark,  everything  should  be  understood  to  have  been 
included,  which  is  reasonably  and  fairly  necessary  to  the 
full  accomplishment  of  the  testator's  scheme.    Id.,  566 

7.  A  trustee  who,  intentionally,  without  mistake  or  accident, 

destroys  the  written  evidence  of  his  trust,  places  himself 
in  a  position  where  the  court  is  bound  to  make  all  reason- 
able presumptions  against  him.     Jones  v.  Knauss,  G09 

8.  All  things  may  be  presumed  against  a  wrong-doer.     Id.,        fiOd 
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u. 

Usury. 

1.  An  attorney,  with  the  consent  and  instructions  of  a  mort- 

gagor, deducted  money  from  the  amount  of  the  mort- 
gage, as  compensation  for  examining  the  title,  drawing 
the  papers  and  obtaining  the  loan,  no  part  thereof  being 
received  by  the  mortgagee. — Held,  not  to  constitute  usury. 
White  V.  Dwyer,  40 

2.  Money  paid  to  a  mortgagee's  agent,  in  pursuance   of  an 

agreement  between  such  agent  and  the  mortgagor,  as 
compensation  for,  and  as  consideration  of,  procuring  the 
mortgagee's  forebearance,  no  part  thereof  being  received 
by  the  mortgagee,  cannot  be  deducted  on  the  foreclosure 
of  the  mortgage,  as  usury.     Forbes  v.  Baaden,  381 

3.  Part  of  a  commission  charged  for  negotiating  a  loan  was 

retained  by  the  attorneys  of  the  loaner  for  professional 
services  connected  therewith,  and  deducted  from  the 
amount  loaned,  no  part  being  received  by  the  mortgagee. 
-Held,  that  such  mortgage  was  not  usurious,  although  it 
was  taken  in  the  name  of  the  attorneys  as  trustees  for 
the  loaner.     Couderi  v.  Flagg,  394 


V. 

Variance. 

I.  A  bill  for  an  account  and  payment  of  the  proceeds  of  five 
bonds  and  mortgages,  alleged  to  have  been  assigned  to 
the  defendant  through  his  importunity  and  fraud,  for 
sale  on  commission,  the  proceeds  of  whicli  the  defend- 
ant, after  sale,  appropriated  to  his  own  use,  dismissed  on 
account  of  gross  discrepancies  between  the  allegations 
and  proofs  in  this  suit,  and  also  in  complainant's  sworn 
answer  in  a  suit  in  another  state,  touching  the  same 
matters ;  the  assignments  appearing  on  their  face  to 
have  been  made  bona  fide,  and  for  value.  Gardner  v. 
Raisbeckj  23 

»S<?e  Mortgage,  10. 

Vendor  and  Vendee. 

1.  A  buyer  did  not  disclose  the  fact  that  he  was,  in  fact,  pur- 

chasing for  another  person. — Held,  that  he  was  under  no 
duty  to  disclose  his  principal.     Hughes  v.  Young,  60 

2.  The  recovery  of  a  judgment  against  a  railroad  company  for 

the  value  of  land  and  damages  taken  by  condemnation, 
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Vendor  and  Yeudee— Continued. 

is  no  bar  to  the  enforcement  of  a  vendor's  lion  for  the 
money.     Coe  v.  New  Jersey  Midland  B.  H.  Co.,  105- 

3.  A  person  being  the  equitable   owner  and  in  the  occupation 

of  land,  the  record  title  being  in  a  third  party,  must 
refrain  from  all  acts  calculated  to  produce  a  false  impres- 
sion as  to  the  state  of  the  title,  in  order  to  hold  a  person 
dealing  with  such  ostensible  owner,  to  the  duty  of  inquir- 
ing with  respect  to  the  interest  of  such  occupier. 
Lathrop  v,  Grolon  Savings  Bank,  273- 

4.  A  contract  for  the  sale  of  lands  provided  that  of  the  pur- 

chase-money, $100  should  be  paid  in  cash  at  the  time 
when  the  agreement  was  made,  and  the  remaining  $600 
in  monthly  installments  of  $10  each,  no  stipulation  as 
to  interest  being  inserted.  The  vendee  entered  and 
continued  in  possession  at  the  time  of  filing  his  bill  for 
specific  performance. — Held,  that  he  should  pay  interest 
on  the  installments  as  they  came  due.     Lang  v.  Moole,       413 

5.  If  a  person  purchases  land  of  a  vendee,  with  notice  of  the 

vendor's  equitable  lien  for  purchase-money,  such  pur- 
chaser will  be  charged  with  the  same  trust  as  the  vendee. 
Graves  v.  Coutant,  763 

6.  The  defence  of  a  bona  fide  purchaser  must  be  clearly  and 

unequivocally  set  up  in  the  answer,  with  the  particulars 

of  the  purchase,  and  must  be  distinctly  proved.    Id.,        763- 

7.  The  claim  of  a  vendor's  lien  for  purchase-money,  is  one  of 

peculiar  equitable  cognizance,  and  a  vendor  having  no 
'udgment  or  execution  which  binds  the  land,  does  not 
stand  in  the  position  of  a  creditor  at  large  without 
remedy  against  the  land  in  equity.     Id.,  763 

8.  The  recovery  of  a  judgment  at  law  for  the  unpaid  purchase- 

money,  will  not  merge  or  affect  the  vendor's  lien.    Id.,    763 

9.  The  limitation  of  actions,  if  it  be  a  defence  against  a  vend- 

or's lien,  will  not  run  while  an  action  is  pending  in 
another  state  for  the  recovery  of  the  debt,  and  the  time 
of  limitation  must  date  from  the  judgment.     /(/.,  763 

10.  Where,  by  the  law  of  a  state,  a  vendor's  lien  for  purchase- 
money  is  recognized,  a  discharge  in  bankruptcy  of  the 
vendee  or  his  purchaser  with  notice,  will  not  discharge 
the  land.     Id.,  '^^^ 

Su   Agent;    Covenant;    Easement,    1;    Trusts,    4;    Water 
Rights.  2.  3. 
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w. 

Waste. 

See  Guardian  ;  Orphans  Court,  2. 

Water  Rights. 

1.  The  owner  of  land  the  surface  water  from  which  usually 

flows  over  his  neighbor's  lands,  has  no  right  to  permit  it, 
after  being  mixed  with  noxious  matter  on  his  land,  to 
flow  on  the  lands  of  his  neighbor.     Gawtry  v.  Leland,  385 

2.  Under  a  grant  of  the  use  of  water  for  a  certain  purpose, 

with  a  prohibition  against  certain  other  uses  specified, 
the  grantee  may  use  it  for  any  purpose  not  prohibited. 
Iszard  v.  Mays  Landing  Co.,  5 1 1 

3.  Under  the  circumstances, — Held,  the  grantor  in  such  a  case 

had  no  right  to  entirely  cut  off  the  supply  of  water  from 
the  grantee  on  an  alleged  violation  of  his  covenant  regu- 
lating its  use.     Id.,  511 

Way. 

See  Easement,  1 ;  Eminent  Domain,  2 ;  Mortgage,  2. 

Wills. 

1.  The  witnesses  to  a  will  signed  in  a  room  adjoining  that  in 

which  the  testator  lay.  Between  the  rooms  there  was  a 
door  partly  open,  but  the  testator  could  not  see  them 
sign. — Held,  not  to  have  been  a  compliance  with  the 
statute  which  requires  that  the  witnesses  sign  in  the 
presence  of  the  testator.     Mandeville  v.  Parker,  242 

2.  In  order  to  avoid  a  will  for  uncertainty,  it  must  be  incapa- 

ble of  any  clear  meaning.     Stewart  v.  Stewart,  398 

3.  Intermittent  mental  delusions  resulting  from  and  depend- 

ing entirely  on  disease,  and  from  which  the  testatrix  was 
at  other  times  free, — Held,  not  to  have  affected  her  testa- 
mentary capacity,  it  appearing  that,  when  she  executed 
her  will,  she  knew  what  property  she  had,  where  and 
what  it  was,  to  whom  she  desired  to  give  it,  and  why  she 
selected  her  legatee  and  omitted  others,  and  manifestod 
no  delusion.     Leev.  Scudder,  633 

4.  Where  one  will  is  revoked  by  another,  the  revocation  is  test- 

amentary, and  the  revocation  of  the  latter  will  revives 
the  former,     Randall  v.  Beatty,  643 

5-  A  testatrix  executed  several  wills,  all  of  which  she  des- 
troyed, except  one  executed  in  1870.  By  a  will  made  in 
1873,  she  expressly  revoked  all  former  wills,  and  deliv- 
ered to  a  legatee  therein  a  paper  which  she  represented 
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Wills —  Continued. 

to  be  the  will  of  1870,  with  directions  to  destroy  it,  and 
that  paper  was  destroyed.  She  afterwards  cancelled  the 
will  of  1873.  After  her  death,  the  will  of  1870  was  found, 
carefully  preserved  among  her  effects.— if«W,  that  the 
cancellation  of  the  will  of  1873  revived  that  of  1870,  and 
that  the  testatrix's  imposition  upon  her  legatee  as  to 
destroying  the  will  of  1870  did  not  affect  it,  nor  would 
evidence  of  her  verbal  declarations  of  revocation.  Id.,  643 
See  Devise  ;  Legacy. 

Witneesee. 

See  Evidence,  4,  5. 

Words. 

"Benevolent" 671 

"Contract" 87 

"May" 648 

"Misconduct" 543 

*'  My  beloved  sons" 399 

"  Owner" 88 

"Profits" , 406 


mmmmmmmmmm 


D     000  551  691 


